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Syllabus.

and the causeis reversed rema/nded withThe judgment
anddemurrer,theto overrule pro-directions for further

with thisin opinion.conformityceedings

the preceding 168, 169,in and ease control casesthisThe decision
beingeach of cases v.the title of those United States170, 171,

in each case is reversed and the causeSalisbury. The judgment
the demurrer-to overrule and theputwith directionsremanded

answer.to hisdefendant
Reversed.
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sea,bycarriage goodsevery the of unless otherwise ex-contract forIn
part shipownerwarrantystipulated, the of thepressly there is a on that

ship seaworthy beginning voyage, merelyat of her andthe time notthe is
unseaworthy,her to be or that he has used hishe not knowthat does

so,seaworthy ; being undertakingand this Iristo make her iseffortsbest
is thedischarged the of fitness result of latent defects.because wantnot

steamshipwherebylading a undertakes to deliver liveownerbill ofA
port, delays,foreign damage fromloss or steam boilers andat acattle

excepted, exemptmachinery nottherein .does him from liabil-or defects
warranty injury happening throughity for to the cattle an un-suchunder

consequence breakingexpected prolongation ofvoyage,of of athe in
shaft, it,by and at thecaused a beforethe latent defect in which existed

voyage.commencement of the
Exceptions strongly against theladingin a bill of are to be construed most

form, contract, partshipowner; they long enumera-ofand when in the
excepted mattersdamage, of relate toof causes of all the rest whichtions

subsequent theybeginning voyage, must be treated asto the of the
scope.equally limited in their

shipper onlyshipowner, lading can beand the bill ofbetween the theAs
considered as the contract.

“1 al., ofClaimantsdocket title of this case is Henderson etThe James
Caledonia,Steamship v. Goldsmith.”the



THE CALEDONIA. 125

Statement of the Case.

ina libel a ofwas cattleadmiraltyThis by shipper against
Caledonia to recover causedthe thesteamship damages by

her shaft. The Districtof Court decreed in favor ofbreaking
567,Fed. and claimants50 Thelibellant, Cir-appealed.Eep.

thefound facts and ofCourt conclusions law:followingcuit
“ in ina libel awas cause of civilcontract,This admiralty,

a of cattle themaritime,and by shipper against steamship
to recover causedCaledonia, the herdamages by .ofbreaking

shaft.
“The was one of the Anchor line ofCaledonia transatlantic

owned and the Hendersonclaimants,employed bysteamships,
common TheBrothers, as carriers. was a dealer inplaintiff
of cattle.and exporter

of the the“The terms between werecontract asparties
in the memorandum of madefollowingexpressed agreement,

of the and in the.cattle,the bill ofbefore shipment following
at the time of and afterwardsshipment,lading signed accepted

libellant:theby

“ ‘ Memorandum Agreement.of
York,at New the of 1885,“‘Concluded twenty-fifth day May,

Messrs. Brothers,between Henderson 7 Green,Bowling
theNew of steamer hereinafterYork, Caledonia,agents

as the anddescribed of the first Mr. M. Goldsmithparty part,
hereinafter as the- ofYork,of New described theshipper

second part.
let toof the steamer to saidagents agree shipper“‘.The

ofas under for the livenoted,suitable space, transportation
: On forCaledonia,that is to the aboutcattle, steamshipsay

headand to three hundred of cattletwo hundred seventy-five
fromand under decks. Steamer to Bostonon sailexpected-

of The to fitfor London about eleventh June. agents agree
Boston,at the of to thethe stalls in the portstyle customary

andof insurancesatisfaction of Boston companies,inspectors
same, andwill assume all forwho responsibilityshipper,the.

of theof afterventilation,for various shipmentappliances
undertakes to suffi-and the steamer Caledoniacattle; supply

water for the use of the animalscient condensed duringgood
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buckets,All hose andcasks,the water similar appli-voyage.
be on board of the cattle.ances must byput shipper

“ ‘ of fodder for be car-A the animals willreasonable supply
free of butCaledonia,ried the steamship freight: freightby

on of fodderif demanded shall be unusual excessar.ypayable
inof destination. and straw to be com-landed at Hayport

bales.pressed
“ ‘The steamer Caledonia will also furnish free steerage pas-

manfor attendants one to(not exceeding every thirtysage
them with theover, return,and providing necessarycattle)

utensils voyage.fdr.-the
“ ‘. The of the steamer to the saidagents agree notify ship-

inat least six of the intendedadvance, ofdaysper, departure
the twelve hours toand, of thesteamship, prior daysailing,
and hour. event ofIn to deliver the cattle toshipper failing

within hours after of duetwenty-four notice,steamship expiry
as steamer is to haveaforementioned, to andliberty sail,

inis to be full the theof secondfreight paid by party part.
“‘ The tosteamer Caledonia deliver the cattle atagrees Dept-

and toford, the bear dock or shedagrees duesshipper tonnage,
when cattle toincurred. The are be delivered 'and received

immediatelyfrom decks on arrival at the ofsteamship’s port
destination.

“ ‘The to all the cattle theshipper agrees ship steamship' can as above mentioned, on same at thecarry paying freight
rate of British for allforty-five bullock,shillings sterling per
cattle shipped.

“ ‘The to on the above-men-shipper agrees prepay freight
tioned in current funds at first-class bankers,shipments selling
rate for on the cattlenumber of atsight exchange, shipped

vessel lost or notBoston, and of the numberlost, irrespective
landed at the of and the assumesdestination;port shipper

riskall of or accident, caused,howevermortality throughout
the voyage.

“ ‘ The to deliver the cattle on the date andshipper agrees
hour ordered the of the orsteamer,by agents pay demurrage
of the or incurred hisall,for detentionany bysteamship
failure doto so.
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‘“ to from Boston,in time sailof vesselIn case of non-arrival
of cancellation.hasor 18th June,on before shipper option

arbitra-be settledon this contract to byAny dispute arising
inin the usual Boston.tion way

“‘Henderson Brothers.’

“ ‘ BillCattle Lading.of
“ ‘ at inrisk,andGoldsmith,M.alive, shipper’sShipped by

innowcalled the Caledonia, lyingand the steamshipupon
hundred andtwoLondon,of and forthe boundBostonport

from thebehead live to deliveredcattle, ship’sseventy-four
God,of thethe actof London;deck at the aforesaid port

andQueen’s rulers,of perilsrestraintenemies, pirates, princes
of whatevertransit,and landof the seas, rivers, navigation

loss orat ofnature or restrictionskind, discharge, damageport
steamheat, fire,collision,from explosion,delays, straining,

therein,or transshipment, escape,boilers and defectsmachinery
indeteriorationordiseaseaccidents,, suffocation, mortality,

ofor in pilots,default errorvalue, judgmentnegligence,
otherorstevedores, personanymaster, mariners, engineers,

or theiror the ownersofin the of the steamshipemploy
withoutwith or pilots,with to saillibertyagents, excepted;

situations, call at anyin all to portto and assist vesselstow
fororload orfuel, cargo, anyor to receive dischargeports

in of the steamship’s puttingother and the eventpurpose;
orinto being preventedback to Boston or otherany port,

ofin coursethe ordinaryfrom cause fromany proceeding
orunto orderto other steamerher voyage, transship by.any

to his or their assigns.
“ without allow-be anythe said stock to‘Freight paidfor

5. O.at the of fordiscount,or rate £2.ance of credit sterling
and 5. O. for each ani-on deck, sterlingeach £2.animal shipped

not,or vessel lostmal whether delivereddeck,undershipped
in otherwise lost,in oror not cattle all orlost, part,jettisoned

the ofof loss theIn the eventwith accustomed.average
or of theof not at the saidhervessel, consigneeport,arriving

vessel,ofthe arrival thetheto pay freight uponneglecting
and herein men-or to the expenseschargesneglecting pay
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intne consideration thetioned, of theshipper, waivingof.
of the in advance, binds andfreight herebypayment obligates

himself theto above and suchpay freight expressed, charges
and demand.expenses upon

“ ‘ also andIt is the as a condi-agreed bystipulated shipper,
tion of the that will takehe of the stockshipment, charge

thethe vessel water ; hethatduring voyage, furnishing only
has the theexamined condition of thesteamer, construction

ventilation,of and the means ofthe stalls and ofapproved
the and that no shallclaim be made forsame, orlossany

thattherefrom; sickness orany mortality,damage resulting
indeterioration the condition of the stock shall be presumed

to arise the of the.from condition animals when orshipped,
from natural causes.

“ ‘ to enter atthe the custom-houseConsignees property
within hours after the istwenty-four there,ship reported

to remove the sameand landed,immediately upon being
theotherwise be the ofdischargedproperty may by agents

the the and risk ofat the orship expense shipper consignee
ofof the of the to be donecargo. Porterage delivery cargo

of the at the and risk of theby agents expense receivers.ship,
and shed dues the receivers.Lighterage, tonnage payable by

ofThis bill to be toduly endorsed, thelading, given up ship
in for order.agents, deliveryexchange

“ ‘In witness thewhereof, or ofmaster, thepurser, agents
hathsaid affirmed to three bills of all thisof tenorship lading,

and one of whichdate, bills the others tobeing accomplished,
void.stand

“ ‘In this bill of the as oraccepting lading, owner,shipper,
of the owner of theagent property shipped, expressly accepts

and to its and conditions,agrees stipulations, exceptions,all.
whether written or printed.

“ ‘ inDated Boston, 15th 1885.Mass., June,
“ ‘J. Miller Stewart,

“ ‘ AFor the gents'

June the on15, 1885,“On libellant boardMonday, shipped
at be twoBoston,the Caledonia to. delivered at Deptford,-
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inof cattle order andheadand goodseventy-fourhundred
for a offodder sufficientand on hoardcondition; voyageput

ofmore than the usualor two lengthfifteen days (a day
the of businessfodder that theall the by usagebeingvoyage),

24,the of June theto On morninghe provide.was.bound
in smooth theBoston, weather,out from propellerninth day

theacross in stemof broke tube.the Caledonia straightshaft
and theno weather on thishad been heavyThere voyage,
orrock or derelict otherdid not strike anyagainstpropeller

. of was itscause of the the shaftThe havingbreakingobject.
seaswith extraordinarily heavybeen weakened by meeting

onBoston JuneAt the time ofon leavingvoyages.previous
in andfact unfit for reasonthe was the byshaft15, voyage,

indefect thethe vessel was Noof unfitnessits unseaworthy.
or could have been detected the usualvisible byshaft was

had been taken out andif the shaftmeans,and reasonable
on the of the owners of theexamined. No partnegligence

wassteamship proved.
“ of the the lastedshaft,of the voyagereasonBy breaking

and cattle onthe were shorttwenty-five days, put allowance
in landed atand thereof wereof food, Deptfordconsequence

in an emaciated condition.20,in the of Julyafternoon Monday,
“ andin wereLondon MondaysThe market Thursdays.days

the business of live cattle fromusual course ofthe shippingBy
and, inmarket,for the London accordanceBoston to Deptford

of at thewith the and both partiescontemplationknowledge
ofmemorandum andof the agreementtime of the execution

not to be sold before arrival,werethe bill of the cattlelading,
their arrival.market afterand at the firstwere sold

“ thesuffered libellant wasamount of the byThe damages
filedand thesigned byas stated in the following agreement,

of :counsel the parties
£<£ ofamountwholeIt is that the damageshereby agreed

arose from twoofthe interest)suffered libellantby (exclusive
cattle from theofof in theloss: weightshrinkagesources

value of the cattlemarketfall in theandprotracted voyage,'
causestwothat these togetherthe in andarrival;delayduring

dollarsjhundred fiftyandmade the loss'seven thousand eight
VOL. CLYII 9—
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and that one half tothereof, wit, three thousand nine hundred
and wasdollars, and istwenty-five to be attributed to each
cause.’

“'Conclusions Law.of
“ There was a that the vesselwarranty was atseaworthy

the time of from Boston. Thissailing was notwarranty
affected the in theby exceptions bill of Thelading. breach
of the was the cause ofwarranty all the damage claimed.
The islibellant entitled to recover $7850 and interest.”

The Circuit Court entered a finalthereupon decree for the
found,sum so with interest andtogether costs. The opinion

is in 43 Fed. 681.reported ClaimantsHep. to thisappealed
court.

Mr. Putnam forGeorge appellants.

Mr. M.Henry forRogers appellee.

Me. Chief Justice afterFullee, the case,stating delivered
ofthe the court.opinion

Morrison,In The Edwin I. 153U. 199,210,S. the language
Mr.of Justice the ofGray, the Circuit Courtdelivering opinion

in the wascase, with to this effect:present quoted approval,
“In for thecontract of unlessevery sea,carriage bygoods
otherwise therestipulated, is a- on theexpressly warranty

the thatof the is at the timeshipownerpart ship seaworthy
her andof that he notdoesbeginning voyage, merelynot

unseaworthv,know her to be or that he usedhas his best
to make her The isefforts absoluteseaworthy. warranty

or shall inis, be,the fact atthat thatship time,seaworthy
onnot hisand does or his care ordepend knowledge ignorance,

negligence.”
renewed consideration inAfter of the ofsubject, the light

at the toable we see -reasonbar,the arguments presented .no
ofthe correctness the rule thusdoubt enunciated.

that the of seaworthiness existsThe warrantyproposition'
in all notcontracts we dofor seaby carriage,implication
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it insisted that the warrantyto be bat isdenied;understand
notand not cover latent defectsabsolute, ordinarilynot doesis

rest-were theso,of detection. If this obligationsusceptible
fit,that the should bewould notbe,on the shipshipownering

her so. Wedone his best to makethat he hadbut, honestly
'in this view.cannot concur

is not.our the merelyIn undertakingshipowner’sopinion,
make the butfit,he will do and done his best tothat has ship

of the sea andfit to thethat the isship really undergo perils
inwhich must be theother incidental risks to she exposed

that isso,of the this; and,course undertakingvoyage being
result ofnot the of fitness is thebecause wantdischarged

latent defects.'
is made obvious when weThe of this conclusionnecessity

itin for is clearinsurance,consider the settled rule ofrespect
of the tothat as to seaworthinessthe shipownerundertaking

to histhe with that of theis coextensive shippershipper
insurer.

Insurance,MarineThat rule is thus Parsonsby (1given
“ insurers to insurewho to any367): Every person proposes

his a certainsea voyage, impliedlyship against perils, during
in a suitable condi-warrants that his inis, every respect,ship

and totion to and thatcontinue on encounterproceed voyage,
. . . This war-all common and withperils dangers safety.

in-to the ofis a condition obligationranty strictly precedent
not attach;thesurance if it be not does; policyperformed,

of the inriskif this at theand, broken,condition be inception
there is nowhatever,whatever and causefromany way any

void.”insurance,contract of the whollybeingpolicy"
Q. as377, 379, 381,D.In v. 1 B.Wilson, although,Kopitoff

to defects,the law as latentthere was no to considernecessity
an cannot beconstitutewhether such defects would exception

downrule was laid astheon,said to have been generalpassed
inof the warrantywe have stated and the existenceit, ques­

towith referenceassertedtion on the of a waspart shipowner
in those caseshis character as and not assuch, onlyexisting

inwasan actionin Thatwhich he is also as a carrier.acting
for the loss of awhich the recoverto damagesplaintiff sought
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number of iron armor and one ofweighty plates bolts,large
broken andloosethe the side ofhaving gone throughplates

in went down inthe water andwhich,ship, consequence, deep
with-all her Thecargo.was lost case was tried beforetotally

told the as ofJ., who matter lawBlackburn, that thejury
the ofwarranted fitness his when sheship sailed,shipowner

that he hadnot and in faithmerely honestlyand good
leftto make her and thefit,endeavored tofollowing questions

“: vessel at the time of herthe Was the in state,ajury sailing
andas the of thesestowing receiving plates, reasonablyregards

encounterfit to the that be onordinary mightperils expected
at season from Hulla that to Cronstadt ? Second.voyage

in a fit lossstate,If she was not was the that happened
”%caused that unfitness The rule for new trial was dis­by

in théview of that thewarranty bycharged implication ship
a towas in condition the then toabout beperform voyage

J.,undertaken, Field,and other• said: “Itamong things,
to thatalso, there are inus, reason andgoodappears grounds

for to becommon sense such the law. It well andisholding
inthatestablished marine theevery assuredpolicyfirmly

under ancomes of toimplied seaworthiness his­warranty
were toand if we hold thatassurer, he has not the ofbenefit

in a contracta similar he makes awhich withimplication ship­
for of hisowner the the would becarriage goods, consequence

he would thatthat lose risk andcomplete indemnity against
which it is the himto the two-­loss, object and.purpose give by

takencontracts as we now result-­do, thetogether. Holding
that theis, merchant, his contract with theby shipowner,

become entitled to have a to his goodshaving ship carry
fit for that and meetwarranted to and strugglepurpose,

the of the sea, is, his contract ofby -assurance,perilsagainst
the suchfromprotected against damage actingarising perils

a ship.”upon seawrorthy
This was the view thenBrown,Mr. Justiceexpressed by

TheDistrict 28 Fed.Eugene Vesta, 762, 763,Judge,.’in Rep.
■in he that is anwhich said: “There can be no doubt there

on the 'of' that vesselthe carrier hiswarrantyimplied part
be notshall she towhen takeseaworthy, only begins cargo
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when, thebut she breaks for Theboard, ground voyage.on
law is ofof the that the seaworthi-implied warrantytheory

theshall the owner of until hisness ofcargo policyprotect
itto run as settled that theand,insurance'commences is well;
from the time theunder the attaches vesselrisk onlypolicy

to whichbreaks this is fixed as the the war-ground, point up
of seaworthiness extends.” And the case of v.Cohnranty

Q.2 D. where it455,B. wasDavidson, 461, cited, appeared
not the time setthat the was in fact at sheship seaworthy

but that as she found to be at the timewassail, seaworthy
to have received theshe commenced take she mustcargo,

in the and thatField, J.,course of observeddamage loading;
the at“no of for timeseaworthinessdegree anyvoyage

of will beto the the risk ofanterior commencement any
assured,to that seaworthiness existed at theavail the unless

from theAs,time of the of therefore,sailing port loading.
not be entitled toin a case like the wouldmerchant present
of the ofhis reason breachrecover underwriter byagainst

it wouldin followin an unseaworthysailing ship,warranty
ofif on the thethat, the to be partwarranty implied ship-

the atowner to be exhausted his ship seaworthyis havingby
would lose thatan anterior the merchant .completeperiod,

two contracts takenmeans the together,indemnity, by of
which, ofand mercantileit is the habituniversal practice
men to toendeavor secure.”

theThe for enforcement of inreasons the warranty,strict
commented on.insurance, have beenfrequently

said;276, Lord EldonDow, 269,In v. 4Douglass Scougall,
that there ishere,“I had to observehave occasionoften

than theof of morein matters importanceinsurancenothing
when she onsailsthat a is seaworthyimplied warranty ship

withboth a viewendeavored,insured;the and I havevoyage
of human life,the and thebenefit of commerce preservationto
of sound dis-in exerciseto that far theas,enforce doctrine as

is not todo so. Itcretion, I have been to necessaryenabled
in theandacted honestlywhether the owners fairlyinquire,

and honestthat, however justtransaction for it is clear law;
be, if mis-he isthe and the ownerintentions conduct of may
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fact, and the is inin the vessel fact nottaken theseaworthy,
is not liable.”underwriter

in v.Curtis,Mr. Justice Bullard WilliamsRogerSimilarly,
1 inCurtis, 148, 155,Insurance stated his toCompany, charge

“: is anthe There withconnectedimplied warrantyjury
the at thevessel,marine that outset of herpolicies voyage,

in whichfor the she is Thisis insured.seaworthy voyage
onis the for rea­law, insured soundimposed, byobligation

It allsons. takes to life andaway exposetemptation prop­
the of the into seas vesselsnot fitted to encountererty dangers

them. is not a theor avoid It contract that owner will use
histo make vessel but an war­absolutediligence seaworthy,

that she and ifis broken the is madeseaworthy,ranty policy
in Reeside,And Justice Thevoid.” Mr. Schooner 2Story,

declared relaxationSumner, 567, 575, of the common“every
thelaw in relation to duties and of the ownersresponsibilities

of becarrier to founded in bad and detrimental toships policy
the of commerce.”interestsgeneral

theAs same in of insur-warranty ofimplied respect policies
exists inance of contracts of that war-respect affreightment,
is as absolute in the one instance as in the other.ranty necessarily

Wood,In Putnam v. 3 Mass. 481, 485, the JudicialSupreme
“ofCourt Massachusetts, Itsaid:speaking Parker, J.,through

is the of the owner of orduty when chartershe hera.sbip, puts
her for to see that she is in a suitable condition toup freight,

her in and inhe is to thattransport hercargo safety; keep
condition, unless of the sea or unavoidableprevented by perils

Ifaccident. the are lost of inreason defect thegoods by any
whether latent orvessel, known or ownervisible, unknown, the

is answerable to the the that he tac-freighter, upon principle
contracts that his vessel shall be fit whichitly for the use for he

thus her. This charteremploys not inprinciple governs, only
and in of but isparties policies insurance; it equally applicable

in-contracts of affreightment.”
This iscase citedearly Chancellor who affirms theKent,by

“indoctrine these words: The fitmust be 'andship competent
for sort ofthe and the in which she isservicecargo particular

vessel,If there should be a un-latent inengaged. defect the
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examination,owner and not discoverable uponto theknown
theanswer formustthat the ownerbetter isthe opinionyet,

inanis warrantythe defect. It impliedcaused bydamage
thefor the andbe voyage,that the soundcontract,the ship

is insurercarrier, everythingan againstlike a commonowner,
3 *205.but the Kent,excepted perils.”

onTenderden, (Abbottof Lord Shipping,The authorityhigh
5Mells, East,v. 428,)ed. Lord1st Ellenborough, (Lyon146,)

353, and.H. L. C.4Parke, Small, 404,)v.(GibsonMr. Baron
3 Cas.Co.,State Line App.Lord v.(Steel SteamshipBlackburn

and it isthis sus­view,in ofbe invoked72, may support86)
9Belle, Wall.of Northerncourt;decisions this Thetained by
of Thethat579;Leathers,Work v. U. S.97526; preceding

it. Thewhich in termsMorrison, pointI. adoptsEdwin supra,
103. a10 D. Thereruled in P.was The Glenfruin,distinctly

in conse­at seawith became disabledladensteamship cargo
washer shaft.of the of crank Such breakagebreakingquence

ina flaw thein the fromshaft,a latent defectcaused arisingby
was held thatItwhich it was to discover.impossiblewelding,

con­aof shipownerunder his seaworthinesswarrantyimplied
make thetonot he will do his best shipthattracts, merely

fit forbe reasonablybut that she shallfit,reasonably really
the shaftstarted,that when thethe and Clenfruinvoyage, as,

wasnot the she unseaworthywas fit forreasonably voyage,
5Mells, East, 428;the was andand owner v.liable; Lyon

SteamshipQ. Line1 Steel v. StateWilson, 177;B. D.Kopitoff v.
to.3 were., Cas. referred72,App.Co­

Laertes, 187,12 P. D. a steam-in The exAgain, cargo
the of herto fly-became disabled at sea breakingship owing

theatwheel shaft a flaw in the existingthrough welding
thenot discoverablecommencement of the but byvoyage,
washeld that sheexercise of reasonable it wascare, andany

limitation,that for afor butpot the andvoyage,seaworthy
there wouldon' the in bills ofthe lading,implied warranty,

have been a breach.
theof SouthernThe Brown,ispoint put bythus Judge

516:515,33District of New in The Fed.York, Rover, Rep.
“This defects not discoverable byextends to latentwarranty
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Either the or theexamination. must bearshipprior freighter
under ofrisks; the warranter thesuch seaworthiness law places

risk the and herthis owner.” And see The Lizzieupon ship
Blatchford,19Virden, 340, Blatchford,W. TheJ.; Cavib

266,Prince, J.;63 Fed. v.Whitall Wil­Rep. Benedict, Brig
4 Louisiana, 223;liam Talcot v. Commercial Ins. 2Henry, Co.,

124, 128.Johns.
isIt that doubt is thrown the doctrine the rea-urged upon by

Q.in v. Co.,Readhead Midland L. R. 4 B. 39;soning Railway
Q. B. 412.L. R. 2 There a to a com-passenger sought charge

mon for an occasioned thecarrier of aninjury by axlebreaking
of a hidden Raw ;reason and ofby the Court Cham-Exchequer

held that a contractber made a carrier 'ofby general passen-
for hire with a is dueto take caregers passenger (including

in that term the use of skill and to theforesight) carry pas-
and is not a thatsafely, thesenger warranty carriage in.

which he travels shall be free from all defects to causelikely
such,those defects care,were that no oralthough skill,peril,

could have detected theirforesight existence. But the court
careful to outwas the broad distinction between thepoint

liabilities-of common carriers of andand ofgoods passengers,
barin the case at the not liable asshipowner was such,only

a.but as common carrier, and to the ofsubject responsibilities
that relation.

The wascase decided in 1869, and those of The Glenfruin
and The Laertes in 1885 and 1887, the latter seemyet rulings
to have been without andaccepted werequestion, certainly
unaffected toby any a rule in ofattempt road-­apply respect

in theworthiness of a railroad to thecarriage bypassengers
of seaworthiness in thewarranty of agoods by ship.carriage

In our thejudgment Circuit Court theheld thatrightly
was absolute; thewarranty that Caledonia was unseaworthy

when she left and that thatport; was the cause .of the dam-
to libellant’s cattle.age

This us to thebrings the canwhether claimantsinquiry
from the which the lawescape liability themimposed upon

ofreason the in theby bill ofexceptions lading.
These Queen’swere:exceptions “The act of theGod,
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of theand rulers,ofrestraint princes perilsenemies, pirates,
of whatever nature’ ortransit,and landrivers,sea, navigation

or fromof lossatkind, discharge, damagerestrictions port
steam boilersheat, fire,collisions, explosion,straining,•delays,

acci-therein,or defects escape,transshipment,and machinery
in value,disease or deteriorationsuffocation,dents, mortality,

in of master,or errordefault judgment pilots,negligence,
or other in thestevedores,mariners, any personengineers,

oror of the owners theirof the agents.”steamship•employ
was from thethat the Caledoniais claimed exemptedIt
from the defective shaftcaused her unseaworthinesslosses by

“ofthe losscommencement of theat the voyage by exception
. steam boilers and machin-from . .or damage delays,

or defects therein.”ery
for the in acounselAs is well said exceptionsby appellee,

the but not the of theof limitcontract liability dutycarriage
owner, of anand do in the absencenot, express pro­provision,

anthe the oftect furnishingshipowner consequencesagainst
Linev.vessel. Steel State Steamshipunseaworthy Company,

56;Cas. The Glen­72; Price,3 Cas. v.Gilroy App. (1893)App.
Q.10 1 B. D. Tatter­Wilson, 377;P. D. 103­ v.; Kopitofffruin,

Q.12 B. D. 297­ Thames;sall v. National Company,Steamship
IfIns. v. 12 Cas.Hamilton, 484, 490.& Mersey Company App.

of, receive,to to use“the are they oughtexceptions capable
the of Lord in Steel v. Steamship Company,Selbornelanguage
“ the obli­a construction not and destroying impliednullifying

for theof the to a per­gation shipowner ship properprovide
formance of the which he has undertaken.”duty

inof which ex­There was no in this billexception lading
awords from sea­thepress .furnishingexempted shipowner

of the As thevessel at the commencementworthy voyage.
inwere introduced themselvestheexceptions by shipowners

their favor,own to be construed mostarethey strongly
them, and no thewe reason obligationagainst whyperceive

to afurnish vessel should be held to have been con­seaworthy
tracted Their not toaway by meaning- oughtimplication.
be extended ifto the a which,give protection,shipowner

should in clear terms.intended, have been expressed
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“ “the words steamMoreover, boilers and machin-delays,”
or defects formed of atherein,” enumeration ofery part long

ofthe causes all the rest of which related to mattersdamage,
theto of the anotherand,subsequent beginning voyage, by

familiar rule of construction, should be treated asthey equally
limited in their scope.

v.In Tattersall cattle had beenSteamship Company, shipped
aunder bill of which it was that the de-lading, by provided

“fendants were to be in no either theirforway responsible
from the or accidents,steamer for orescape disease, mortality,

noand that under circumstances shall be held liable forthey
than formore £5 each of the animals.” The aftership, carry-

a aof cattle on wascargoing previous voyage, improperly
and those on this tookcleaned, the foot and mouthvoyage

disease. It was held the ofthat the defendants wasliability
not limited forto £5 each of forcattle,the the ofstipulations

bill ofthe related to the theof on thelading carriage goods
and did not theaffect to have the fitvoyage, obligation ship

cattle;thefor of thereception
exIn The Laertes, 12 187,P. D. wascargo shippedcargo

under three different forms of ofbills the exceptionslading,
follows;farwhich,in so as material, were asrespectively

“ Warranted as careso far canonlyseaworthy ordinary pro-
” “; warrantedvide so duefar as care in theseaworthy only

or selection ofappointment agents, superintendents, pilots,
masters, officers, and can it;”crew insure “ownersengineers,

tonot be liable for loss, ifdetention, or ... aris-damage
or . . . defects in boilers,from latenting directly indirectly
or inof themachinery, vessel which steam isany part used,

ateven time of all reasonableexisting providedshipment,
means have been totaken secure Theseefficiency.” excep-

weretions held to limit the of seaworthi-implied Avarranty
inness accordance with the of theintentionexpressed parties

to that forand caseeffect, that reason to take theprecise only
of theout rule.general

We are not Aviththe of farhowdealing question exceptions
be effect in cases, thosebut whethermay given particular by

under consideration claimants were fromexempted liability
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and we arefor of thatunseaworthiness, clearly opinion they
were not.

. was said as to from reasonSomething protection liability by
inof words the memorandumthe of thatoriginal agreement

“ allthe assumes risk of or accident, how-shipper -mortality
ever thecaused, We with thethroughout voyage.” agree

thatCircuit Court the bill of can alone be consideredlading
as the contract between the the memorandumparties, being-

but we are ofalso that the samepreliminary merely; opinion
rule of construction would to the memorandum as toapply
the bill of and that the of the risk of mor-lading, assumption

accidentor the did not constitute antality throughout voyage
of the from his to furnish aexemption shipowner obligation

atvessel its commencement.seaworthy
reason of the unseaworthiness of the Caledonia theBy

cattle were not delivered at the time and when andplace,
shouldwhere have and loss wasbeen, incurredthey through

in from the andweightshrinkage protracted voyage through
in marketfall value the in arrival.during delay

It thatis a common carrier is not liable for mereargued
and its unless he has been at and thatdelay consequences fault,

inclaimants were this case free from blame thebecause defect
was a one. however,secret This thecontention, begs question,

thefor conclusion this record is that claimants are re­upon
for breach of thesponsible warranty shaftnotwithstanding

was defective hidden weakness. No can bethrough question
made that the was a direct ofresult thatshrinkage breach,
but it inis further insisted that market value werechanges
too to furnish basis for But as it isspeculative just recovery.
found as a atfact that these the time ofparties, contracting

knew and that the cattle were not totogether, contemplated
be arrival,sold before but were to be at the firstsold possible

after,market it follows that thearrival, reasonday damages by
inof the fall but flowedremote,were not fromnaturallyprice

the breach of v. Stillwell 139Co.,warranty. Mfg.Howard
U. S. Cincinnati v. Western Siemens199; Co.,Gas Co. 152

;U. S. 200­ 565­Vermont, ;v. 34 Laurent v.King Woodbridge,
30 v. &Vermont, 90; NorthwesternVaughn, Ayres Chicago
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Wisconsin, 215;75 v. Grand Trunk RailroadRailway, Deming
48 N. H. v.., 455;Co­ Wilson Lancashire and Yorkshire

(N.9 C. B. Collard v. Southeastern.632;Railway, S.) Railway,
The 44 and689;H. & N. Fed. cases79; Gity Para,7 Rep.of

cited the CourtCircuitby
Decree affirmed.

with whom concurred Mr.Mr. Justice JusticeBrown,
Justice Brewer,Harlan and Mr. dissenting.

case,the of underfor this that the1. Conceding, purposes
inrule laid down this court Richelieuby Navigationstringent

136 U. S. andCo., 408, 428,v. Lnsurance The E.Co. Boston
Morrison, 153 S. the carrier is bound to199,I. U. respond

direct inof, to,for loss or of adamage goodsany consequence
his of seaworthiness,breach of whether suchimplied warranty

orwere known discoverable or un­unknown,unseaworthiness
it does not that he isdiscoverable, follownecessarily subject

ofto the same measure for occasionedliability bydamages
in the usualmere within the time.delay making voyage

cited in theAll the cases of the court are thoseopinion
the or the orwherein either has suffered loss directship cargo

reason of her at theunseaworthiness commence-bydamage,
in this inof the Both court and the court belowment voyage.

as onecase is treated the of the carrierthe involving liability
of the in The authorities,as an insurer how-goods question.
clearmake a distinction between the loss of or directever,

on account of and the con-to unseaworthiness,damage goods
mere In the one case the contract is todelay.sequences-of

at allthe the acts of and theevents,deliver Godgoods perils
In the to use all reason-other,of the sea it isalone-excepted.

to the to the ofable exertions destinationcarry goods port
the usual time.within

The distinction is nowhere better or more statedconcisely
v. 14 215,than Parsons was anWend. whichHardy, 217,in
the theto recover for of aaction price transportation quantity

from toof merchandise Ithaca. Plaintiff received theAlbany
on board boat,at a canal to Ithaca.Albanygoods consigned
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anwas forced to at intermediate inHe stop point consequence
in the the defendantof ice thecanal, andreceiving goods

tothem Ithaca. Defendant said thattransporting plaintiff
to recover because hewas not entitled had failed to deliver

Plaintiff offered tothe as that hegoods wasagreed. prove
in inthe canal of a collision withdelayed a scow,consequence

which his boat was thatand heby injured ; was toobliged
and it. The court the that the acci-stop repair jurycharged

dent to the boat, caused misfortune and withoutthough by
fault of the nowas cause for his whichplaintiff’ delay, nothing
could excuse but the ofact God or the enemies of the country.
This instruction was held to be Mr.erroneous, Justice Suther-

“land as a commonPlaintiff, carrier, wasobserving: responsi-
ble at all events for the final and of thesafety delivery
defendants’ atto them Ithaca. couldgoods exon-Nothing
erate him from that but act of or aresponsibility God,the

inBut to the time hepublic enemy. wasrespect delivery,of
for the exertion of due■responsible In thisonly diligence.

common carriers stand the samerespect, withupon ground
other bailees. excuse in the ofThey may delay delivery goods

oraccident misfortune, not orby inevitable,although produced
the act ofby God. It is if exertsufficient, due care andthey

to if the arediligence de-guard delay,against goods finally
livered in The which thesafety. principle upon extraordinary

of common carriers foundedis does notresponsibility require
that that extended to the timeresponsibility should.be occupied

<•in the transportation.”
The of this case was affirmed in Wibert v. Newprinciple

York & Erie 251,12 Y. whichRailroad, 245,N. was an ac­
tion to recover thefor of the defendant indamages negligence
not to and York atransporting delivering quantityat.New
of butter within a reasonable time. The defence was that
there was an unusual of merchandise delivered toquantity
defendant to be York;to New that its road wastransported
in thatorder, and asgood trainsproperly equipped, many
were run as could be with but that thesafety; quantity
of exceeded the of the roadmerchandise tocapacity transport

same and that it accumulated inthe theimmediately, depots.
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held to be excused. Said the court: “ThewasThe delay
motives of has determined thatwell-knownlaw, policy,upon

for the of entrustedshall be lossa carrier responsible property
no actual exist,to him for transportation, though negligence

in theit of act of or theGod,unless consequencehappen
but when the are delivered atgoods actuallypublic enemy;

destination,of and the is of a latethe complaint onlyplace
onethe is of reasonabledelivery, question simply diligence,

will he ex-and accident or misfortune excuse unless havehim,
to within a time.”'contracted deliver the limitedgoodspressly

v. 508,In 99 it was also held thatBurchard, Mass.Thayer
a forthe fact that there was accumulation ofgreat freight

over a railroad was to relieve thesufficienttransportation
of infrom for thecorporation liability delayconsequences

“ For-losses, other aris­or damagetransportation. expenses,
from mere excess ofoccasioned adelay,ing by temporary

business, and without fault, the carrier notis responsible.”
To same effect arethe Galena & Railroad v.Chicago Rae,

488­;18 Helliwell v. Grand Trunk 10Illinois, Bis-­Railway,
Insell, v. Lake Shore170. Geismer 102Railway, 563,N. Y.

and Lake Shore v. 89Railway Bennett, itIndiana, 457, was
that a railroad washeld not liable where a mob of strikers

or the of the inimpeded interrupted carriage goods question.
itIn the cases was also held that the carrier wasfollowing

thefor of unreasonable :responsible only consequences delay
Success, Blatchford,The 7 551; Munro, Holmes,v. 1Page

232; Ward v. N. Y. Central Railroad, 47 N. Y. Hand29;
4v. Baynes, Wharton, 204; v.Kinnick Rock IslandChicago,

&c. 69 Iowa,Railway, 665; Boner v. Merchants' Steamboat
Co., Law,1 Jones 211; v.(N. Hudson River Rail­C.) Conger

6road, Duer, 375; Fort &c.Pittsburg, Wayne Railroad v.
84 36.Hazen, Illinois,

The cases are even more than our inEnglish own,explicit
the contract of the carrier astreating thedemanding only

exercise of due with to the time ofdiligence respect delivery.
A case is that of Briddon v. Greatleading Northern Railway,
28 L. J. Exch. S. 451; C. H. & N. 847 which-was(Am. ed.),

action aan for a failure to deliveragainst railway company
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reasonable thetime,a wherebywithinbeasts beastscertain
and a marketcondition,in lostdeteriorated (preciselywere
in thisclaimedare case).which Transportationthe damages
storm,snow which the marketby.a heavybywas delayed

It was claimed underthat,was lost. theat Nottinghamday
obtain,bound toroad was additional en­thecircumstances,

to send on theefforts cattle-­extraordinaryand usegines,
held that the contract entered intothe courtButtrucks.

and in awithout reasonablethe delay,was to cattlecarry
if a snowThat,circumstances.time under ordinary storm

to the cattle,made it carryoccurred which impossible except
additionaleffort, theinvolving expense,extraordinaryby
means and incurnot bound to use such to suchwascompany

& Northwestern 4Hales v. London Railway,expense. In
werefound that the not deliv­& S. a66, 71, goodsB. jury

time. Lord Chief Justice Cockburnered within a reasonable
“ time is mentioned for car­nosaid: Where delivering goods

themof the carrier is to deliver within atheried, obligation
Thea of fact.and that isxeasonable time ; personquestion

call the carrier tois not entitled to upon gowho sends goods
useor to meanscourse, extraordinary•out of his accustomed

that which isthe carrier must do withinof- butconveyance;
that he shouldreasonable toit ishis which expectpower,'and

do for the goods.”delivering
1L. R. C. P.Railway,NorthernThe ease of v. GreatTaylor

in con-action for sustainedanwas385, 387, 388, damages
ofin of threeof a the hampers poultry,deliverysequence delay

market. TheLondonfor the delaysent earlyby'the railway
onoccurred defendant’san accident whichwas occasioned by

which had run-line to a train of another railway company,
re-line. The accidentover of thethatning powers portion

of the othersulted of the servantsfrom thesolely negligence
was notthat theIt was held responsi-corporation. railway

“ carrier’sI think a commonble, Erie, J., dutyC. observing:
ofto the timedeliver has to do with delivery;safely nothing

in case,that as theis a matter of andcontract, when, present
tocontractthere is anis no therecontract, impliedexpress
ato meanthat I taketime,within anddeliver a reasonable
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which thetime within carrier can alldeliver, reasonableusing
“Said Smith,exertions.” J.: Common carriers doMontague

indeed to thisinsure that will andextent, they safely securely
the but to the extent ofnot theircarry goods, guaranteeing

arrival at Thetime.” maritime cases inany particular Eng-
land all turn the of timereasonable fornearly questionupon
the of the after the at herarrives ofdelivery goods ship port
destination.

for the to anCounsel has failed citeappellee authority
which lends countenance to the of inthe thistheory opinion
case, that the of carrier for thethe ofliability consequences

is coextensive with for the ofhis loss thedelay liability goods
docarried. theNot of law hold himonly general principles

forliable the ofexercise but the bill ofsimply diligence,
in this case exonerates him for “loss orlading expressly

from reasons ofFrom anddelays.”damage policy,public
from the fact that the andcarrier his areservants solely
entrusted-with the of and the ownercustody goods carried,

no of himselfhas means their embezzle­againstprotecting
ment or the law has the carrier thenegligence, imposed upon

of an insurer. As was saidliability Lord Holtstringent inby
Bernard, 2v. Ld. 909, 918: aCoggs “This isRaym. politic

establishment contrived the of the for theby policy law,
of all the ofpersons, whose affairssafety necessity obliges

them to thesetrust sorts of that be safe inpersons, they may
oftheir for else theseways carriers have' andealing; might

for all that hadopportunity undoing persons any dealings
them,with by thieves,with and itcombining etc., yet doing

in asuch clandestine manner as would not tobe bepossible
Anddiscovered. this is reason thethe law foundedis upon

in-that point.”
reasons,These have no to hishowever, carryingapplication

awithin reasonable Astime. to such the im-contract, law
him noposes upon extraordinary liability.

As it is admitted in this case that the was occasioneddelay
in thea defect which could not been discovered.by ship, have

the methods of it meby ordinary seems to clearinspection,
shouldthat the carrier not be held If it be saidresponsible.
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i.nthis case vverethethat the ofdamages direct-consequences
of of theseaworthiness,the breach iswarranty that forreply

the is notsuch her ownerdamages ship responsible, provided
todue make herhas used if thediligence seaworthy, although

had lost or hebeen would have been liabledestroyed, as.goods
above ifinsurer. In the cases thecited, merchandise had been

in of the collision inlost the thecanal, extraordi-consequence
ofaccumulation the violence of thenary mob, or the-freight,

the thereaccident could have been noupon railway, doubt-
whatever that the carrier would have been butliable; as the-

of the inaccidents each case was a mereconsequence delay
in the theof the carrier wasdelivery exonerated. Igoods,

it tofind these cases in from.'impossible distinguish principle
the one under consideration.

2. There is also a further in the bill of in-­exception lading
this case of or from“loss . . .damage ormachinery,
defects therein.” This was inserted forexception obviously
the fromof the some topurpose exempting ship liability which,,
without such she would be Itsubject.exception, evidently
was not intended to to mere ofapply breakages machinery,
which should occur after the since thevoyage began, breaking-­
of sound of weatherstress is treatedmachinery through as an
inevitable of foraccident or the whichsea, theperil ship-­
would not be liable, whether there were an or not..exception
The 3 Mar. Law Cas. 285­ TheVirgo, ; WilliamAsp. Lindsay,
L. R. 5 P. C. 338.

The be referable tothen, must latent defects inexception,
the time theat themachinery, existing Ofvoyage began.

it does not to defects orcourse, to those whichapply negligent
have discovered the exercise ofbeenmight by care,ordinary

but as to I thislatent defects as exon­any regard exception
butthe carrier. There are few cases, either inerating this-­

or in the directwhere has beencountry questionEngland,
ourbut in all those to which attention has beenpresented,

called similar are treated as valid andexceptions binding.
in Ec.561,Thus The L. R. 3 Ad. & a steamMiranda, vessel

became at in of herdisabled sea, consequence machinery
been underdown. Her had bills ofcargo shippedbreaking

yol. cLvn —10
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from,contained “accidentslading,"which, machinery” among
Anotherthe tosteamship, theexcepted perils. belonging

in withfell the disabledowners, hervessel,same intotowed
theand took to recover sal-proceedings against cargoport,

was thatThe defence Mirandathe wasvage. unseaworthy.
that nocourt there wasfirst,The sufficientheld, evidence to

that thefind she was at time theunseaworthy wascargo
“and if there theeven thatwere, of acci-shipped, exception

”from exonerated thedents vessel themachinery from conse-
andof such rendered the forliable itsbreakage, cargoquence

of The ex 12 P. D.Laertes,salvage. Cargo 187,proportion
a wherein thecase,was similar wascargo proceeded against

ofThe bills under whichfor the wassalvage. cargolading
contained, other the clauses:among excepted perils,shipped

“ Warranted so as careseaworthy only far canordinary
and “owners not to liablebe for loss, detention,provide,”

if■or ... or . . .damage directlyarising indirectly
infrom boilers,latent defects etc. The Laertesmachinery,”

down latentbroke & which could havedefect, not beenfrom
the exercise of care,discovered and it was heldby reasonable

the of latent itthat did not atdefects,.ifexception abrogate,
all events the the law other­limited, wouldwarranty'which

thatwise the was at the ofimply ship seaworthy, beginning
isthe This case in In Curlew,Thevoyage. point.directly

51 affirmed of 8246,Fed. the U. S.Rep. by Court Appeals,
of a onthe thejunkbreaking ring cylinderApp.‘405, engine

held to be an accident of the and ofwas sea the machinery,
the of awithin charter themeaning party partyexempting

offrom for loss caused such Andaccident.liability cargo by
266,in P­ 63 Fed. arince,The Carib similar ofRep. exemption

tolatent defects was held cover from a defectivedamages
in side ofthe bulkhead a waterrivet tank thewhere, ship being

a the tank had beenone,new tested hammer and waterby
and hadno defect been disclosed.pressure

thpcases cited in of the courtThe do not seem toopinion
its conclusion. Inme to Steelv. LineStatesupport Steamship

the3 Cas. was waterCo., 72, seaApp. cargo damaged by
a hole which had been fastened.into port negligentlygetting
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that lossno doubt the was due to thewas ofThere negligence
In v. Cas.Price, thereGilroy 56,the wasApp.ship. (1893),

of for in the of theliabilityan neglect navigationexception
course of the and itin the wasordinary voyage, held,ship

didthat this not to the of sea­applyvery properly, warranty
the occurredthat loss fromworthiness, unseaworthiness at the

on her andtime the started that the owners ofvessel voyage,
liable. In Thewere 10 P. D.the there103,ship Glenfruin,

“ all andof thean and accidentswas exception every dangers
and of of whatsoever,naturethe seasof or kind,”navigation

held not tothis was exonerate the vesseland from the conse­
of the of her crank shaft from a defect in thebreakingquence
which made her In Tattersall v.unseaworthy. Na­welding

Q.12 D.B. thereCo., 297,tional was clear ofSteamship proof
in not and the in conse­cleansingnegligence disinfecting ship,

of cattlewhich contracted forplaintiff’s disease,quence a
ofwas,which the held liable. Incourse, v.ship Kopitoff

certain,Q. B. D. there a377,1 was failure to stowWilson,
in a so that one of themmanner,iron broke looseplates proper

and went the side of the But there was in thatthrough ship.
no incase the bill of The of theexception .case Insurancelading.

v. 12Hamilton,C­ o. Cas. is484,App. equally inapplicable.
the ofunder circumstances theIf, case, the vesselpresent

thebe not exonerated in the bill of ofby exception lading
or from or Itherein,”“loss defects amdamage machinery

unable to conceive what defects the waswholly exception
to cover. I am not aware that there isintended inany magic
“words of whichseaworthiness,”the enableswarrantyimplied

all the other ofthem to override lawprinciplesgeneral appli-
cable to the of as well as thecarrier,theresponsibility express

with theof contractterms his shipper.
to theI constrained dissent from ofam, therefore, opinion

and am to state Justicethe authorized that Mr. Hablangourt,
Beewee concur inMe. Justice thisand opinion..


