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NEW YORK ex rel. PINTO v. WALSH.
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645. February644, 29, 1892.Nos. November719, Argued 17,18,1891. Decided

1888,chap.legislature provided(Laws 581)An act of the of York ofNew
charge receiving, weighing. elevating,maximumthat the for and dis-

charging grain bushel;five-eighthsnot of one cent ashould exceed .and
processthat, handling grain by' floatingin the of means of and station-

elevators, propellers,ary the the 'oceanlake vessels or vessels or steam-
boats, requiredships, only pay ,ofcanal be to theand should actual cost

trimming shovelling leg unloading,or the of the elevator when andto.
Held,trimming cargo loading; legitimatethe act awhen that was exer-

powerpolice affected pub-of the .of the State over a businesscise with a
interest, States,of the Unitedthe Constitutionlie and did not violate

and was valid.
case, 113,Illinois, to,and94 S. adhered and itsThe of Mann v. U. reviewed

application the state courts considered.in cases decided in.
Minnesota,Railway 134Chicago 418in &e. Co. v. U. S.The decision

explained.
placesapply.to havingAlthough did not less thanthe act of YorkNew

deprive persons places130,000population, owning elevators init did not
more, equal protection130,000population of theofof or laws.the

follows:the was ascourt,The as statedcase, by

of the State of Newthe1888,the 9th of June,On governor
ofthe laws New York581an act, chapterapprovedYork of

of thehousesthe twoof which had been1888, by legis­passed
act“An tothree-fifths entitled regulatelature, being present,

fees and for trimming, receiving, weigh­the elevating,charges
andmeans of stationaryand floatingbying discharging grain

in theseand in The act waselevators this State.”warehouses
“ for receiv­words: Section 1. The maximum charge elevating,

floating1means ofand andweighing grain bying, discharging
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and in thiselevators warehouses State shall notstationary
Forthe rates,exceed namely:following elevating, receiving,

one cent aand grain, five-eighths-ofweighing discharging
means ofIn the ofbushel. by floatingprocess handling grain

or theelevators, the lake vesselsand propellers,stationary
shall beboats,or and canalocean vessels steamships, only

actual or .toto the cost of trimming shovellingpayrequired
the when andthe of elevator unloading, trimming cargoleg

the2. orwhen violating pro­loading. Any person persons§
bethereof,of this act, shall,visions upon adjudgedconviction

aand be fine of notof a misdemeanor, bypunishedguilty
hundred and and costs thereof.less than two dollarsfifty

,of the ofthe violation3. injured by provisionsAny person§
for and he sus­this sue recoveract, maymay any damages

or saidtain any violating provisions.against person persons
or4. act shall not town,This to any village, city,apply§

than one hundred and thousandless thirty population.having
take effect5. This act shall immediately.”§

an indictment which .had1888,On the 26th of November,
the. of Erie New inYork,been found County.by grand jury

Taimanof sessionsof that J. Budd,the court county, against
for and fees forreceiving elevating, receiving, weigh-charging

into and from aand elevatorstationarydischarging graining
and to the of saidwarehouse, statute,contrary provisions
came on for before a criminal term of thetrial, CourtSuperior
of ErieBuffalo, County.

in the indictment that atwas, Budd, Buffalo,chargeThe
the 19th ofon 1888. of the "WellsSeptember, being manager

anwhich was elevator andelevator, warehouse for receiving
and in the thatBuffalo,discharging grain city city beingof
a in of themunicipal corporation duly organized pursuance

thelaws of of New YorkState and a ofhaving population
. of 130,000 did receive, elevate andpwards people, weigh

thefrom called the Oceánica, the of thepropeller property
aYalley Transportation Company, body corporate,Lehigh

bushels of and51,000 corn, the of said com-grain property
into the said Wells andpany, elevator, exactedunlawfully

from said for andcompany, elevating, receiving, weighing
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and of asaid the sum one centcorn, bushel,graindischarging
toexacted from said for theand also shovellingcompany, leg

in 51,000of the the of said bushels ofelevator, unloading
over andand for 1000 bushelscorn, thereof,$1.Y5 everygrain

the actual cost of suchabove shovelling.
set forth in were andThe facts the indictment theproved,
counsel to instruct thedefendant’s the court torequested jury

a that therender verdict of" on theacquittal, ground prose-
on which inwas founded a statute was conflict bothcution

and withthe of the United States that ofwith Constitution
New that the renderedthe of servicesYork; by Budd,State

the to fix notfor which statute assumed a wereprice, public
in their that neither the nornature; them,persons rendering

in had fromthe elevator received thequestion, any privilege
and that not asuch elevator was ware-publiclegislature;

declined toand received license. The court directhouse no
a of and the defendantverdict acquittal, excepted.

court the that it was claimed the'The bycharged jury
that the inthe defendant had violated statuteprosecution

more one cent bushel for ele-than ofcharging five-eights a.
inand the and.vating, receiving, discharging grain,weighing

orthan the actual cost ofmore trimming shovellingcharging
thatin theto the of the elevator, unloading' propeller;leg
findand that the shouldconstitutional; jurythe statute was

ifindictment,in thethe defendant as theychargedguilty
The defendantadduced.the had beenbelieved facts which

instructed thewhichthat of the juryto chargeexcepted part,
anofthe defendant exactingguiltythat findthey might

of the andelevator,thefor toexcessive rate legshovelling
thatthe they mightthat instructed jurytoalso whichpart

rate foranexactedforconvict the excessivedefehdant having
andthe grainand "dischargingweighingelevating, receiving,

corn.
in theasof chargedThe in a guiltyverdictjury brought

to adefendantthe payand the court sentencedindictment,
committed tostandtothereof,fine of default$250, and,'in
notfor a exceedingthe Erie periodcommon of Countyjail

The-defendant appealedfine.each dollar of saidone forday
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that to the term of thegeneral Courtjudgmentfrom Superior
of which affirmedBuffalo, He thenjudgment. appealedthe
to the Court of of 'New York, which affirmed theAppeals

of the and theSuperior Buffalo;Court.of latter.judgment
. court afterwards entered a the ofjudgment making judgment
, of itsthe Court The defendant thenAppeals judgment. sued

offrom a errorout this writ directed to thecourt Superior
ofCourt Buffalo.

The of the Court of is inopinion 117Appeals reported
Y. 1. It was deliveredN. withby Andrews,- whomJudge

and Earl, Danforth andHuger Judges FinfehChief'Judge
andconcurred. Peckham Gray dissented,Judges Judge Gray

tpanda Peckhamopinion,dissenting Judgegiving adhering
he inthe which the casegave ofdissenting opinion People

N. Y. 34.Walsh,v. 117
’ 22d of 1888,On the a onJune, oath was madecomplaint

aWalsh,before Andrew of the ofpolice justice city Brooklyn,
that on theYork,New one Edward apreceding day Annan,

hadresident of that violated the ofcity; provisions chapter
of New York of581 of the laws 1888, from theby exacting

more than of one centfive-eighths bushel forcomplainant per
and aelevating, receiving ofweighing, boatloaddischarging

from a to ancanal-boat andsteamer,grain byocean exacting
the and its ownerfrom canal-boat more than the actual cost

to.of or the of the andtrimming shovelling elevator,leg by
the. ocean steamer themore than actualagainst costcharging

the theof services arenderedtrimming cargo, float-being by
Annan,ofelevator andwas owner one of theing which part

On this Annan arrested andwascomplaint,agents. brought
before the who took thein casepolice justice, andtestimony

Annan to the of-committed of the sheriff thecustody county
toof answer the court ofbefore a ses-Kings, charge special

• in thesions of writs of habeascity Brooklyn. Thereupon
and certiorari were the Court ofcorpus granted by Supreme

the State of New York, the of return-Annan,on application
able-before the term of in instance;that court the firstgeneral

a thethereon,but on and Annanhearing writs dismissedwere
to the ofwas remanded the sheriff. The ofcustody opinion



BUDD v. NEW YORK. .521

• Argument infor Plaintiffs Error.

in 413.term is Annan50.Hun,reportedthe general appealed
which, the ofof affirmed order theto the Court Appeals, gen-

Y. forthN. for the reasons set in the621,117eral term,
in the casé of 117 N. Y. and theBudd, 1, judgmentopinion

the ofof was afterwards madeof the judgmentCourt Appeals
Annan sued out a writ of error from thisthe Court.Supreme

York,the Court thedirected to of State of Newcourt, Supreme
in theto were had case ofLike the foregoingproceedings

himFrancis E. the that hePinto,one beingcharge against
had the more than ofexacted from five-eighthscomplainant

afor andone cent bushel receiving weighing cargo ofper
a into of which he was lesseestores,from boat the Pintograin

a elevator' onand the same stationarymanager, being grain
in New andYork,land the of had exactedBrooklyn,city

or to themore than the actual cost-of trimming shovelling leg
out from this court a writ ofof Pinto suedthe elevator.
theCourt of State oferror to the New-York.Supreme

and Mr. William JST. forMr. F. Dykma/nTracyBenjamin
in error.and Pihto,Annan plaintiffs

in the of New York areI. elevatorsFloating port private.
■•not with and areinterest,are affected any publicThey they

to of rates. are tonot They comparablesubject regulation
about,which aremachines moved the countrythreshing

horse In machinesfrom farm to anotherone by power. both
but in case laborthe of eachthere is element pre-property,

dominates.
in ofWe are our Mr. Annan’s statusstudy by.deci-helped

the. ofthe New York Court of statussions of fixingAppeals
in trade.his fellow-laborers -the grain

v. 49 Y. 122 a canal-boat owner wasQlarTc,In Fish N.
aheld not to a common carrier. The- arose overbe case

as-boat,the of the' andlost plaintiffscargo by sinking
owner was hableserted that defendant canal-boat'the abso:

hebecause, said,and they.lutely negligence,Avithout.proof-of
case, turned on whetherwas a common carrier. The whole

a ahe was or carrier.public private
in the steamboat whichIt York thatis settled Newalso'
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athe canal-boat is not common carrier.tows Alexander v.
3 13 Wend.Greene, Hill, 9; 331;Catón v. Wellsv.JRunmey,

2 Y-Wav. N. 204.Co.,Steam
The elevators the shore arestationary along Brooklyn

Weimore v. 42Go.,Gaswholly private.. Brooklyn Light
Y. Y.N. v. 106 N. 129.384; Hmemeyer, ThoseWoodruff

the cases the in thewere of wharves front of butelevators,
the thewas enunciated thatdistinctlyprinciple riparian
owners could exclude the public.

It is not that all handleconceivable who merchandise
York railto New shall be held to bebrought by quasi public,

and to limited forhave their services, becausesubject prices
the has been a builtmerchandise carried over way by permis-
sion and under a charter the State. The fact thatgranted by.
the one is a on aland, maintained orway by grantee appointee
of the and the other a maintained thesovereign, waterway, by

not alter the undersovereign, discussion. Butprincipledoes
if the laweven were or can be limited to carriedgrain through

the it iscanal, certain that the canal does not with aimpress
character those who are in merchan-public engaged carrying

y.dise it. Fish v. 122;49Clark, N.'-Y. Wellsthrough Steam
Wav. 2'N.Co., 204;Y. Alexander v. 3 9.Greene, Hill,

. II. This law cannot be defended the that theupon ground
determine in an actmay what arelegislature rates ana.equal

reasonable. .
ofthe face this act itsHpon true intent andappears nature,

aim. had shown thatExperience was most andgrain easily
moved and handled where the' ofeconomically bill lading

under himwhich the canal carrier his boundtransports cargo
to hisdeliver out of his boatcargo and to therefor,pay and
where the delivered the to the oceancargo carrier, who,owner
in his bore theturn, of theexpense the'stowing grain against

But thevoyage. canal-boatmen, this beto unjust,conceiving
insecured this act'a thatprovision forthey shall only pay

the to theshovelling grain of thatthe and forleg elevator, only
at actual ofcost andlabor;the it is theenacted also that ocean
carrier shall be toonly the'actual of therequired costpay
labor involved in hisstowing cargo.
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that hire men,the elevator ownerIt mustresults superin-' for its andresults,and be alltend responsibletheir labor
•for he can what hewithout compensation, charge only pays

cannot betherefore,for labor. The alaw,out asdefended
rates andare reasonable. It is a lawdetermination what equal

the of the several contracts involved interms mov-prescribing
It who shall It muchenacts howpay.grain. providesing

contribute. It theeach shall to for*ownergraincompels pay
him and a doneall the done for for of work forwork part the

andcanal ocean carrier.the
is itIII. This law unconstitutional even if be conceded or

”“that a elevator,the Ceres is common ordetermined public
that would at the more than thefor furthest do no lowervery

of an elevator owner to those of a railroad' orcompanyrights
common carrier. Milwaukee ds /St.Pcml Rail-other Chicago,

un-v. 418. that decision we184 U. S. SinceMinnesota,wap
it to be of this that‘a lawcourt,derstand the settled doctrine

control thethe function- of the State to pricesexercising
to therailroad and otherscommon carriers subjectbycharged

reasonable,in beorder that their maylike chargesregulation,
for theforms and machinerymust judicialprovide judicial

theat least must leaveof the or ques-determination question
that ancourts,in the andfor an examination attempttion open

and de-to rates machineryjudicialwithout-regulate providing
unconstitutionalisthe ofconstituted courts jurisdictionpriving

and void.
áof New York judi-It follows that unless the law permits

itfixedthe ratesofcial into the reasonablenessinvestigation
United .States.of theis in violation of the Constitutionalso
is aor not always ques-Whether a statute is constitutional

intheis, legislatureof a whethertion questionpower —that' the act,matter-ofin thetocase, subjectthe particular respect
and theits is to bethe manner in-which accomplishedobject

limitsthe constitutionalof it has withinmode enacting kept
incaseInand the constitutional conditions. anyobserved

courtstheinthis is answered the affirmativewhich question
of theat theáre not to into exerciseliberty properinquire

beenhasdiscretionmust assume that legislativepower. They
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exercised. If evidence was it must beproperly required sup-
that'it was before the when the act wasposed legislature

ifand was to warrant theany special findingpassed, required
of the act it would thatseem thepassage particular passage'

itselfof the act be held to suchmight equivalent finding.
Lim. 222.Cooley’s Const.

■ ”“. The matter the whetherraisessubject' question floating
“are withinelevators the The mannerlegislative jurisdiction.

in'which its is to be that ameansobject accomplished”
matter” be thewithin“subject may concededly legislative

and the law be void a infor defect methodsjurisdiction, o"f
This in Thecourt, Milwaukee dsaccomplishment,. Chicago,

Paul held theCase,St. Minnesota law 'unconstitutional and
such a defect,void for viz.: an to exclude thejust attempt

fromcourts over the ofjurisdiction reasonablenessquestion
andof this defectrates, of method weis, contend, equally

fatal to the New.York law.
IY. As to the of this incourt Munn v.judgment Illinois,

94 IT.S. we113, withsubmit, that thevery great respect
mediaevalrules and instances were allowed too influencegreat
in that When awas andjudgment. England mainly pastoral

commerce,with her andtrade inagricultural country, their
all ofsorts burdensome restrictions wereinfancy, imposed

the individual a ofupon by for-’paternal theory government
the of trade. But even atsupposed these times andbenefit
in the midst of this mediaeval the coursedarknéss, of the

towards,was freedom. In the latter of thejudges part eigh-
teenth there acentury was' to the falsegeneral awakening
theories which had these Inpermitted impositions. England
Adam Smith’s' work wasgreat offollowed .by many repeals
vicious and anregulations, entire cessation ofby new re-
straints. In France the edict of Louis XYI liberated trade
from restrictions. In America thecorresponding Declaration.
of set forth theIndependence meninalienable of all toright

andlife, theliberty thatpursuit ; is,of'happiness among
toother thethings to" andright enjoy acquire property.

pfThat the essence the is in its use and inright' .of property;
the for usepower others isof obvious. Withoutbyalienation
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andtbe valueless. Chiefthese is Justiceillusionaryright .
sale,us that tax the ofMarshall since tolong taught property

12is to tax the itself. Brown v. Wheat.Maryland,property
419. The same was in Weltonv. Mis-proposition repeated'

theU. S. Mr. Justice Fieldsouri, 215,91 delivering opinion
of the v. 13unanimous court. See Wynehamer People,also.

Y. In the 98 Y. 106.Jacobs,N. matter N.318; 98,of
Our that ourwhole commercial shows Constitutionhistory

a and between the old' thefixes wide- and new;great gulf,
mediaeval which detail ofdarkness,between permitted every

life to be and modem freedom of Weaction.one’s regulated,
that innot think the the Munn Case estimateddo judgment

the of the old its fromcondemnation system, separationtruly
and drawn'the thehew, consequent argumentweakness.óf

from mediaeval times.
theMr. Waite made of his theChief Justice basis .judgment

“ in time immemorial and in thiscustom fromEngland country
its colonization to commonferries, carriers,from regulatefirst

bakers, etc., and inhackmen, millers, wharfingers, innkeepers,
fix a forto maximum of to be made servicesso doing charge

furnished and articles-sold.”accommodationsrendered,
the custom or the toWe rightvery respectfully deny regu-

of Limitations,late the bread.- Cooley’s Constitutionalprice
3 36 Am.Alabama,n. Mobile■ S. C.3’; Yuille,- 131-;v.136,

441.Dec.
and the miller.were at the toll whichfirst,Mills regulated

because to was a fran-take was prescribed, grind grainmight
fromwithoutand not be done kingchise permission themight

15 398;Yiner’slord of the manor. Abridgment,or the
Mix v.136;LimitationsConstitutional (5th ed.)Cooley’s

2 195.Gardmer, Bulstr.
thetrade whichIt is ahaveHackmen a monopoly.Jegal

and con-itbut whichcan licenseslaw andprohibit suppress,
hire, from exclu-forto vehiclestrols instead. The plyright

• ■ but whollyain not naturalstands streets is right,sive the.
thehas to'pre-from of course rightthe whichState,acquired

Constitu-to the it creates. Coqley’sscribe terms privilege'
ed.)tional Limitations 136.(5th
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To controlhave a is a and thefranchise,ferry governmental
is based on boat forthe fact that the to nse a ferriageright
must come state the conditions ofwhichby grant, prescribes

Maris,the use. Sir Matthew De PortibusHale, quoted by
"Waite,Chief 106 N. Y.Starin, 1;.Justice 126; Mayors.p.

4Commissioner,Mills St. Clair Illinois Scam-v. (3County
Illinois,13Taiman,Trustees c&o.v. 27.53;mon),

theThat wharves are the rule and wharvesprivate public
be from C. J. Waite’s fromexception, may proved quotation

Munn v. Illi-text,Sir Matthew Hale’s De Portibus Maris.
H;nois,' 94 S. In New the wharves areYork,127. Brooklyn

Wetmorev. 42 N. Y. Wood-384;CasBrooklyn Co.,"private.
ifv. 106 N. Y. 129. And it is doubtful ware-Umemeyer,ruff

inhouses are that State. In re Eureka Warehousepublic
42.96 N. Y.Co.,

In medioeval times common and common-farrierscarriers
andalike bound to their art on showdemand,were practise

it.in Jackson v. 2 332. The distinctionShower,Rogers,skill
andbetween carriers was known of old. Hut-public private
cited inton v. Nisi 4Ó1. This dis-Osborne, Prius,Selwyn’s

tinction is still in the law.- v. Sackrider,Allen 37preserved
Y. v. 49 N.341;N. Fish Y 122.Clark,

•There was in case a or athen, wharf,wherealways, every
or an or awarehouse, inn, carrier was to be oralleged public

common, a of fact to be viz.: Had thedetermined,question
done the or had theindividual’ acts his antecedentsproperty

and concomitants the his servicesgive public rights-towhich
the use ofand his We affirm that this toproperty? right

have it established in court evidence that the individual isby
in the sérvice is a and ispublic property right guaranteed by
the Constitution of the United States.

ofThe the Chief Justice in Munn v. dis-Illinois',opinion
of this element in' the that itauthorities byposes adjudging

for the and inis a favor of-thelegislature;question presuming
that the decidedhas- that all who are withinlaw -legislature-

of the law were at its -inthe terms date á common or public
and fit ofsubjects-for regulationemployment, prices.

questionYork here inThe of New tolaw attempts regulate
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in cities of over viz.: New130,000all elevators population,
and Buffalo. It in declares that allYork, effectBrooklyn

arein cities and shall be elevators. Weelevators these public
that no state of circumstances can tocontend exist thisjustify

allthe doctrine of the cases,within we ask thatstatute, and,
declared It isit be void. this law theimpossible-to justify by

■in the Case.relied Munn The elements ofuponprecedents
are in almost case within individualevery whollypublicity

control.
and there cannot be in Yorkhas not been NewThere any

in No man andsituation as existed no set ofsuch Chicago.
can fix toll taxmen in New York a rate of and thus com-

inmerce. There will be the of New York aalways port
Our elevator is differ-radicallycompetition. floatinggenuine

and inent from Munn’s warehouse in itself its surroundings.
void if-This law is unconstitutional and because decidesV.

not and freethat Annan’s elevator is therefore fromprivate,
of Itcontrol without due law. andgovernslegislative process

all in 130,000elevators cities andhaving population,regulates
the held that nolaw, evidenceCourt,the-Supreme construing

before the could be considered. Court of.Themagistrate
of in Y.New York N. said:its (117 621,)Appeals opinion,

are of“We that of 1888 constitutionalstatute is asopinion the
anda itWhole, which,casesalthough may comprehend standing

notalone, mustinterference,might justify legislative yet they
be the rule enacted thebygoverned by general legislature.”

We take at this we a case com-is, contend,issue Ourspoint:
the inter-statute, notbyprehended yet legislativejustifying

and as rule that if one caseference, we submit the true single
falls within the and concomitantsstatute whose antecedents

Thedo not the law is void.coercion, .People'justify legislative
Marx,v. 99 Y. 454;N. Y. v. 35 N. 8.377; King,Morgan C..

91 Am. Dec. 98 Y. Ervinds58; Jacobs, 98;In the Matter N.of
499;16 Am. HurtadoPenn. G. 55266;St. 8.Appeal, Dec.

v. 110 S. 516.II.California,
• StatesVI. This the of the Unitedlaw violates .Constitution

thein that it to and elevator owners equalrefuses takes from
of the laws.protection
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inthis of cities of less thanact owners elevators 130,000By
theirleft free to make while ininhabitants bargains,own.are

are constrained to takeof 130,000 theycities over population
rate.thé statutory

and130,000of than inhabitants isYonkers is a less socity
YorkThe former andIsland Newadjoins CityCity.Long'

it the East andRiver,the is from only byseparatedlatter
—a feet widenarrow two hundredonly perhaps sepa-creek —
orand In'Yonkersrates Island City.Brooklyn Long Long

elevator,anor in Rochester owner isorAlbanyisland City,
andin Buffalo New York arefree, while Brooklyn, they

<j>f atheir freedom. lawSuch elevatordeprived deprives
in of theowners the cities of the laws.protectionlarger equal

Santa722;.The- Railroad Tom 13 Red. ClaraGases, Rep.
118 S.Railroad, 394;v. U.Southern BarbierCounty Pacific

Missouri,S. v. 120 IT. S. 68.27;v. 113 IT.Cownolly, Ha/yes

.for in error.Mr. Clinton Budd,Spencer; plaintiff

Hyland in 644J. for in error andMr. A. the defendants
-645.

brief for the inMr. filed a defendantsQuinbyT.George
inerror 719.

after the deliveredcáse,Me. Justice Blatchfokd, stating
of the court.the opinion

in cases is whether thisThe -main involved thesequestion
94to its in Munn U. S.Illinois,will adhere v.court decision

113.
in v.York, Budd,Court of NewThe PeopleAppealsof

of 1888 didY. that 581 of the lawsN. held1,117 chapter
violate the constitutionalnot protecting'privateguarantee

of the ofbut a powerwas policelegitimate exerciseproperty,
interest. Inwith aState over affectedthe business publica 'it theto thatBudd,the held chargeregard againstindictment

.statute;than for wasmore rate elevatingtheexacting'of/
itand to the forthat shovelling,.as overcharge,allegedproved;
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wasthat tbe carrier to for eachcompelled $4payappeared
thewas the1000 bushels of which of shovellers’chargegrain,

was thatwhich the work and theunion, unionby performed,
of thethe the usefor latter’s steamelevator, shovel,paid $1Y5

each 1000 The court heldfor bushels. that there was no error
thein to the as to the forsubmitting jury question overcharge

that intention of the statute tothe was confine theshovelling;
”“to the actual of thecost outside labor andcharge required;
ina thatthat violation of the act was butparticular proved;

as the verdict and werethat, sentence of thejustified by proof
even if thefor' forovercharge elevating, alleged overcharge' made the ofout,was not the Courtshovelling ruling Superior

Budd. Ofof Buffalo could not have course, thisprejudiced
in thecourt, these can Federalcases, consider only questions

involved.
ofIt is on behalf that statute ofBudd, the theclaimed,

of York is unconstitutional,State New because tocontrary
1 of the Fourteenth' Amendmentthe of section toprovisions

of inStates,the Constitution the United the citizendepriving
his due ofof without that it is uncon-process law;property

in the maximumstitutional for receiv-fixing charge elevating,
and ofmeans andweighing discharging grain bying, floating

elevators and at ofwarehouses one centstationary five-eighths
and iná bushel the citizen to makeforbidding any profit upon

use ofthe his or and that thelabor; ofproperty police power
the State or isextends to businesswhichonly property devoted

its owner a.to the to the of theby bypublic, grant public
to Itdemand use. is claimed on ofits behalf Annanright

Pinto inand that and theelevators offloating stationary port
YorkNew are not affected withprivate property, any public

andinterest, not to the of rates.subject regulation
in inthe of the is“Trimming” canal-boat,..spoken statute,

the to andanother,from is doneshovelling grain one".place by
orwith andshovels; thelongshoremen scoops “trimming”

itis and itwhen for theship’s cargo stowing securingloading
elevators are boats. Somevoyage. areFloating primarily

scows,and have to be towedfrom to steambyplace place tugs;
but the are When the elevatormajority propellers. .floating’

VOL.cxmi —34
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the canal-her,the and makes fast ofat alongsideshiparrives
the other of themade fast on sidethe isboat carrying grain

“ of the elevator,”called theA wooden tube,long legelevator.
the' of thein the lowered from towerstatute,of isand spoken

canal-boatof thethat its lower end enters the holdsoelevator
”“ low-the elevator isof the The ofin the midst grain. spout

the elevator isthe hold. The of. ered into ship’s machinery
canal-boat,in the elevated out of themotion,then set isgrain

in the and into theelevator,andreceived dischargedweighed
lifted in “buckets” an endlessThe is fastened tograinship.
and down in the of the elevator. Thebelt which moves up leg
is buried the that the buckets»lower end of the in soleg grain

in it. the belt each bucketare As moves, goessubmerged up
and at the end of the in the elevatorfull of upper leg,grain,

contents into the receives theits whichtower, empties hopper
would the trimmedThe ceaseunless wasoperation graingrain.

the it is carriedor to as fast as the buckets.shovelled leg up by
a the allThere is of who shovel fromgraingang longshoremen

“theof the hold of canal-boat to the of the elevator,”parts leg
buckets be withthat the. covered at theso may always grain.

“the Thislower end of or to theleg. trimming shovelling leg.
the when is is thatof the canal-boatelevator,” unloading, part
the which the elevator owner is to do at theof work required

cost;”actual
. the Budd and Pinto theIn elevator was acases, stationary

inand the Annan it aland; case,one on was elevator.floating
the ofcase,the Budd Court held that the wordsi.In Appeals

“ used in the were intendedcost,” statute,actual to exclude any
the elevator sum for the usebeyondcharge by specified,t}ie

in theof its and ofmachinery ordinaryshovelling, expenses
•and to confine the to the actualit, cost ofoperating charge

labor for andthe outside therequired trimming bringing grain
of the and thatelevator;to the the theof statuteleg purpose

be evaded and defeated ifcould the elevator owner wereeasily
to the and theservices, for use ofseparatepermitted charge

sumthe steam shovel which be be-any might agreed upon
him and thetween shovellers’ and underunion, colorthereby,

thefor use of his steam exact from theshovel,of charging
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carrier a sum for the ratebeyond fixedelevating therefor by
the statute.

Court of inThe in theAppeals, JBuddits-opinion con­case,
the toas thefully questionsidered whether hadlegislature

under the constitution of the State ofpower, New toYork,
a maximum forprescribe charge elevating grain by stationary
ownedelevators, individuals orby who hadcorporations appro­

their to that use inand were thatpriated property engaged
andbusiness; it answered the in the affirmative. Itinquiry

also reviewed the case of Munn v. 94 andIllinois, U. S. 113,
atarrived the conclusion that heldthis court there that

the in in that acase was exercise oflegislation question lawful
and did not that clause of the Four­power,legislative infringe

ofteenth Amendment to the theConstitution United States
“■which that no State shall of life,provides deprive any person

or without due of and thatlaw;”liberty property process
the in in that similar andto,case was notlegislation question

in of ofthe act thefrom, Statedistinguishable principle New
York.

In to Munn v. the ofIllinois, Court saidregard Appeals
that inthe that case was raised an individualquestion by

an andelevator warehouse in erected andfor,owning Chicago,
in with which he hadconnection carried the businesson, of

and to the ofelevating storing grain, many years prior passage
in andthe act also to the of the amend-question, prior adoption

Illinois,the of inment to constitution all1870, eleva-declaring
warehouses,tors and where or other storedis forgrain property

a be Theto warehouses. Court ofpubliccompensation, Ap­
then cited the ex rel. etc. v. B. & A.cases of R.Peoplepeals

R. N. N. Y. B.Co., 569; O'Reilly, 509;70 Y. 74Bertholf v.
Y.111 N. 132 andCo.,E. S. R. R. v. B. S. R. R. ;Co. People

v.v. 110 which MunnN. Y. in Illinois418, as casesKing,
had it could notbeen referred to said that over­andit,by
rule and v. theIllinois without subvertingdisregard Munn

of andits own decision in v. King,principle People certainly
not without deliberateof its expressionsdisregarding many
in of the Munn v. Illinois.ofapproval principle

CourtThe of examined the whetherfurtherAppeals question
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the fortothe of the regulate chargelegislaturepower elevat-
carried on individualsthe businesswhere was bying grain,

the of thefell within policetheir own scopeupon premises,
in forthe was necessarystatute questionand whetherpower,
that, while noIt affirmed powerthe welfare. generalpublic

business,to privateresided in the prescribelegislature regulate
fixconducted,it should be theunder which-the conditions

or interfere with freedom ofor servicesof commoditiesprice
andmerchant, manufacturer,while the artisanandcontract,

are left toour ofunderlaborer, system pursuegovernment,
ininterests their own untram-for their ownand way,provide

• and restrictive how-which,burdensome regulations,melled by
in are inconsistenttimes,rude and withcommonever irregular

be conditions andthereliberty, might specialconstitutional yet
the business ofwhichcircumstances elevating grainbrought

common and thethe lawwhich,within practicebyprinciples
control andfreeof legislative regulationjustifiedgovernments,

that the statute would be constitu-case, soin the particular
law and statute,which,the control' common; by bytional that

thecarriers,common conclusivewas exercised over was upon
the to theofthat the legislature regulate chargespoint' right

use did not de-in the offor connection with propertyservices
whether there athe wasin case legalpend every upon question

oror whether special governmental privileges pro-monopoly,
had that there were elements ofbeen bestowed; pub-tection

which’in business affectedthe oflicity elevating grain peculiarly
infound theit a wereinterest;with that-those-elementspublic

to the commerceand extent of the its relationbusiness,nature
of .the State and and the monopoly enjoyedcountry, practical

- ofin bushels grainthose thatit; 120,000,000aboutby engaged
ofthe businesscome to thatBuffalo from theannually "West;

lake and-at withBuffalo is connectedelevating .grain mainly
a,t York inNew-thethat receivedcanal-'transportation; grain

the1887- of the River, duringErie and Hudsonby way Canal
• anbushels,season of 46,000,000exceededcanal navigation,

theamount in received duringexcess of thevery grainlargely
same thatvessels;and river and coastwiseperiod by byrail-

that,the canal-boats-of lake vessels toelevation fromgrain-
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takes at where there areBuffalo,place orthirty forty eleva-
andtors, that astationary floating; of thelarge proportion

cereals of thesurplus thecountry passes elevators atthrough
Buffalo and finds its the Erie Canal andway Hudsonthrough
River to the atseaboard Hew whence itYork, is distributed
to the markets of the that theworld.; business of elevating

to,theanis incident business ofgrain the ele-transportation,
vators instrumentalities in thebeing indispensable business of
the common and in acarrier, broad sense the workperforming
of locatedcarriers, or 'to thebeing upon waters of theadjacent

and theState, of fromtransferring the lake ves-cargoes grain
sels to the- or from thecanal-boats, canal-boats to the ocean

andvessels, an essential service inthereby trans-performing
that their; means the ofportation by transportation grain by

fromjhewater lakes to the seaboard isupper rendered possi-
ble that the business of; thus has a vital rela-elevating grain
tion to commerce' in oné of its most important thataspects;

excessive made in the ofevery course thecharge transporta-
tion of is a tax' that thegrain commerce;upon has apublic

interest that no exorbitant shall bedeep exacted atcharges any
the ofbusiness andpoint, upon that whatevertransportation;

the usefulness of the Erie Canal as aimpaired ofhighway
commerce involved the interest.public

The Court of said in view ofAppeals that, the foregoing
thecircumstances, business ofexceptional waselevating 'grain

affected awith within theinterest, ofpublic Lordlanguage
inChief Justice his treatise DeHale, Portibus Maris, (Harg.

Law Tracts, that the case fell within the which78;) principle
common,the to the business ofpermitted legislature regulate

and andcarriers, interest onhackmen, the useferrymen of
that the that.was,money;, business ofunderlying principle

certain kinds holds such a to therelation inter­peculiar public
est that there is it the ofsuperinduced upon right regu­public
lation and; that the court-.rested the of thepower legislature
to control and elevator the nature andregulate changes upon
extent of the business, the existence of a virtual monopoly,
the benefit derived from the Erie theCanal’s creating business

•and it .the interest to trade andmaking possible, commerce,
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relation, thethe .and welfare oftothe business propertythe of
in col--cases,of analogousand theState, legislationpractice

and legislativecase justifyingan exceptionallectively creating
regulation.

which thesaid that to-The furtheropinion the^criticism
had been subjected mainlycase Munn v. proceededof Illinois

and definition of theconstructiona limited and strictupon
under ourreason,little systemthat there waspower;police

• andclose narrowfor a interpretationof government, placing
so toits ason restricting hamperthe or scopepolice power,

■ thein with necessitiesthe varyingdealinglegislative power
as arisecircumstances forof knd the new they callingsociety

in and thatinterest; no.publicintervention the•legislative
thebyserious invasion of constitutional guarantees legislature

thea time ofcould withstand for searching'influencelong
or tosure to come later thewhich was soonerpublic opinion,,

it havehowever beenandlaw, mightside of order justice,
or or whatever aberra­for a time■swáyed prejudice,by passion

course.tions have marked itsmight
have referred to an-these we asWe views whichregard

of Hew so farYork,the Court ofnounced theyasby Appeals
•in sound andthe of statute asthevalidity question,'support

•just.
In the of inMunn v. constitutionIllinois, Illinois, adopted

asin article follows: “All eleva­13, 1,section1870, provided
or other is stored forstorehouses,tors or where grain, property

stored bea whether the property keptcompensation, sepa­
” andare declared to be thenot, warehouses;rated or public
25, 1871,act the of Illinoisof approved Aprillegislature

1871-72;of dividedIllinois,of publicLaws(Public p. 762,)
of li­into the athree' classes, prescribed takingwarehouses

fixedand a maximumbond,and the of'acense charge,giving
forto class andA,for Warehouses storing handlingbelonging

the of and and .im­cost receiving delivering,includinggrain,
or notfine on for not the license.a conviction takingposed

the Scott were convictedMunn and indicted,bend.giving
fined, thefor Out-the license and notand not taking giving

- forfor rates andand handling grainbond, charging storing
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established the act. 6' of thethose Sectionbythanhigher
it be the ofthat should warehousemaneverydutyact provided

that be ten-receive forclass A to storageof any grain might
Scott were theto him. Munn and anddered lessees.managers

as was innamed the Thea such statute.warehouse,of public
of Illinois affirmed the ofCourt having judgmentSupreme

thaton the the. statute ofthem,conviction against ground
a valid and constitutional Munnenactment,Illinois was v.

out.a writ of error fromIllinois,69 sued this80,People, they
the ofthat the of sections theand contendedcourt, provisions

were with violatedIllinoisstatute of they charged havingwhich
of 8 of article and1,to the third clause thewere repugnant §

of the1,of 9 of article the Constitution ofsixth clause TJpited§
Fifthto the and Fourteenth Amendments of thatStates, and

Constitution.
Illinois,in MunnThis v. the deliveredcourt, opinion being

and thereChief a dissentWaite,Justiceby being published by
two considered the of theonly justices, carefully question

the theof Illinois statute to Fourteenth Amend­repugnancy
ment. that under the ofIt inherentsaid, powers government

“in the the conductevery sovereignty, government regulates
of its citizens one and the intowards manner whichanother,
each shall his ownuse when such becomesregulationproperty,

”for the and their exercise itthat, “.'innecessary public good;
been andhas in from time inimmemorial,customary England

ferries,this from its to com­colonization,firstcountry regulate
mon carriers, hackmen, bakers, millers, wharfingers, inn-keep­

etc., and in fix a of to beers, so to mademaximumdoing charge
for andservices accommodations articlesrendered, furnished,

“ be foundsold.” It was added: To this statutes are today,
in andof the some or all these weStatesmany subjects;upon
think it thathas -never been contended suchyet successfully

came within of the constitutionallegislation any prohibitions
Itinterference announcedwith asagainst private property.”

the the ofits conclusions down to time of thethat, adoption
Fourteenth it not that statutesAmendment, was supposed reg­

ofthe or the of theuse, use,even privateulating price property
an owner of without duehisnecessarily deprived property
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awas devoted toof whenlaw; that, private property-process
that Munn andit towasuse, regulation;subject publicpublic

warehouse,business of theirin the pursuedScott, conducting
inoffice,exercised a sort ofand publicá employmentpublic

did a common carrier, miller, ferryman,sense asthe same
cartman or coachman;baker, hackneywharfinger,inn-keeper,

of and tookin commercethethat stood very gatewaythey
“ to athat their business tendedwhofrom all passed;toll

had,become a of interestand thing publiccommon charge,”
athe was commonthat the toll on charge;use.; grainand

Justice suchHale,to Lord Chief everythat,and -according
”“ under a viz.:beto public regulation,warehouseman ought

toll.”but reasonable“takethat-he
in v. that the businessIllinois,held MunncourtThis further

andin the whole had a directwas one which publicin question
Illinois extendedthat the statute ofinterest; simplypositive

of commerciala newas to meet prog-law so developmentthe
the of theno to ownersthere was compelthat attempt;ress

an interest in theirtheto property,publicgrantwarehouses
it thatif used intheir they particu-to declare obligationsbut

Munn and Scott hadnot thatthat it matteredmanner;lar
their business beforeand establishedtheir warehousesbuilt

thethat,of were propertyadopted;the complainedregulations
awhat was reasonableinterest,aclothed’with publicbeing

a but awas notfor its use judicial, legislativecompensation
lawwhere the commonin countries prevailed,that,question;

immemorial for-thefrom time legisla-it had been customary
underbe a reasonablewhat should compensationture to declare

maximumto fix a whichorcircumstances, beyond anysuch
that the warehouses ofunreasonable;made would’becharge

in and their businesswere IllinoisScott situatedandMunn
in that that the warehousesState;on exclusivelycarriedwas

thea of itself thancommerceno more necessarily partwere
but for would be trans-which,cart them,the grainor bydray

to that theiranother;railroad stationfrom one regula-ferred
untilthat,of domestic concern;awas Congresstion thing

their the Staterelations,to interstatein reference mightacted
over eventhem,theall powers thoughof.governmentexercise
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commerce ontsideit indirectly nponin so doing might operate
9of ofthat theand provisionimmediateits jurisdiction; §

United Statesof the operated1 the Constitutionarticle of
notand -did af-the oflimitationas a of Congress,powersonly

affairs. Theof their domesticinthe thefect States regulation
final act of Illinoisthat the waswas,the courtofconclusion

States;of the United and.to the Constitutionnot repugnant
affirmed.wasthe judgment

Mr. Justice Erad-700,U. S.Cases, 747,Fund 99In Sinking
concurred inof thewas one the who opinionwho justicesley,

of said:Illinois, case,in Munn v. thatof the court speaking
“ the inas the extent ofthere toThe was police powerinquiry

and we held thataffected;the iscases where interestpublic
a matter of-suchor business becomesanwhen employment
ato commonand as createinterest importance chargepublic

itthe in other whenwords,or burden becomescitizen;upon
Avhichthe citizen isa to to re-monopoly, compelledpractical

beand of which a tribute- can exacted from thesort, by meai\s
it to theis bycommunity, subject regulation legislative power..”

was said in a inthis dissenting opinion SinkingAlthough
Fund it shows what Mr. JusticeGases, asBradley regarded

the in Munn v.the of decision Illinois.principle'
In 110Water Works v. U. S.Valley Schottler,Spring 347,

“ it is ofthis court said: That within the the354, power gov­
ernment to atthe which water shall be soldpricesregulate by

sale,one a virtual of the we dowho notenjoys monopoly doubt..
That is-settled what was decided on full consider­question by

113. Asation in Munn v. 94 U. S. was said in thatIllinois,
asuch do not of hiscase, regulations deprive' person property

without due of law.”process
In Wabash 118 S. 557,&c. Co.v. U.Railway Illinois, 569,

in inMr. Justice who had concurred theMiller, judgment
theMunn v. in of- theIllinois, referred, opiniondelivering

“thatto said: That thecourt, case, and case ques­presented
tion of a en­citizen, orprivate unincorporated partnership,

in the in free frombusiness anygaged warehousing Chicago,
claim of or contract under act ofan of anyright incorporation
State and free from the of continuousquestionwhatever,
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several States. And in that thecasetransportation through
court the itwas with whichpresented question, 'decided,

awhether one in in which all theany public business,engaged
had a to his could beservice,public right require regulated by
the in ofacts of the exercise this functionlegislature public

and far limit the amountso as to of thatpublic duty, charges
should be made suchfor services.”

In v. U. it680,Dow 125 S. was saidBeidelman, 686, by
Mr. Justice in the of the court, indeliveringGray, opinion 'that
Munn v. the after theIllinois doctrine thatcourt, affirming

the common or otherlaw carriers aby persons exercising public
amore than reasonablecould notemployment charge compen-

withintheir that it thesation for and issendees, of thepower
“ ashall be reasonabledeclare whatlegislature to. compensa-

tion suchfor moreservices, or, toproperly'perhaps speaking,
fix woulda maximum which made be un-beyond any charge

limit the rate of forsaid that to servicesreasonable,” charges
inrendered the or for the use ofemployment,public property

in which the has an wasinterest, apublic only reg-changing
which andbefore,ulation existed established no new principle

butin the a new effect to anlaw, old one.only gave
In &c. Railroad Co.v. 134 U.Chicago Minnesota, S. 418,

said Mr.it was Justice in461, hisBradley,by opin­dissenting
in Mr. Justice andion, which Mr. JusticeGray Lamar con­

that the decision of the court incurred, that case practically
Munn butoverruled v. Illinois the didof the court; opinion

itnot nor did refer to Munn v.so, andsay we areIllinois;
inof that the the indecision case 134 S. willopinion is,U. as

be hereafter shown, from thequite distinguishable present
cases.
■■It is thus that this court has deci-adhered to theapparent

in Munn v. andsion Illinois to the doctrines inannounced
the of the court in that cáse; and those doctrinesopinion
have since been enforced in the decisions of therepeatedly

of thecourts States.
In v. 30 Ohio St. in itRailway Railway, 604, 616, 1877,

Munn v.said,was Illinois: “When the owner ofciting prop­
it to a inuse,devotes public he, effect, to'erty thegrants public
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such, theto the extent of sub-use,anduse, must,ininterestan
the commonthe for asbe by good,to controlled public,mit

ause.” That was decision themaintains the byas helong
of Ohio.CommissionCourtSupreme

34 Ohio St. in582,572, 1878,In State v. Gas Company,
withwas cited as thatv. Illinois approval, holdingMunn

it to a inthe of devotes use whichowner thewhere property
in-,toin effect the aninterest,have an hepublic grants public

-to of thatterest in such and the extentuse, must; interest,
for theto be controlled the commonsubmit by public, good,

maintains and the court added that in.as he the use;so long
tothev. Illinois wasMunn warehousemenprinciple applied

thatin and it was héld thatstoring grain;engaged receiving
toratestheir of were subject legislative regulation;charges

forcethat with toand the corporationsgreaterprinciple applied
tofranchises' be exercisedwere invested with towhen they

subserve the interest.public
inThe of v. 91Illinois, RugglesCourtSupreme People,

v.in cited Munn 69 Illinois,256, 262, 1878, People,Illinois,
asIllinois,in Munn v. that itwhich affirmed80, was holding

to fix the maximumthewas for assemblygeneralcompetent
warehouses forindividualsby storing,charges keeping public

and when suchthat, too,and personshandling shipping grain,
the butfrom State, aswere,derived nohad spefci&lprivileges

businessthe of andState,of the exercising storingcitizens
for individuals.handling grain

in Mavis v. The State, 68Alabama,The ofCourtSupreme
ita unlaw­statuteheldAlabama, 1880, declaringin that58,

afteror sunsetmove,to-withincertainful, counties, transport
in'cotton theday,and before of the anysunrise succeeding

it fromorbut the owner to.removeseed, permitting purchaser
not unconstitutional.the field a of wasto- place storage,

a-was suchthethe that statute despoticAgainst argument
to beas tan­interference with the of private propertyrights

effect,in to oftamount, its a ownershippractical deprivation
“ the statutelaw,”without due the said thatof courtprocess

ofto and thecontrolsought only regulate transportation
in and a merecotton one condition wasit,of policeparticular
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to which there was no constitutionalregulation, objection,
Munn Illinois. "It that theadded,citing of theobject

statute was to traffic in theregulate staple agricultural
of the so as to aState,product prevent prevalent .evil, which,

in the of the doopinion much tolaw-making power, might
demoralize labor and to theagricultural destroy legitimate

of to theprofits agricultural pursuits, public detriment, at.
withinleast the territory.specified

In Baker v. The 54State, inWisconsin, 368, 373, 1882,
Munn v. citedIllinois was with theapproval by Supreme
Court of as that theWisconsin, of Illinoisholding legislature
had to and thepower warehouses.,regulate public warehous­

and of thatwithin anding State, toinspection grain enforce
its and that suchregulations. was notby penalties, legislation
in conflict with of the Federalany provision Constitution.

The Court of of in in Nash v.1882,Appeals Kentucky, Page,
80 cited Munn545, v.Kentucky, 539, asIllinois, applicable
to the case of the of tobacco warehouses in theproprietors

of and held that theLouisville, character of thecity business
of the tobacco warehousemen thatwas of a public employ­
ment, such as made them in their and theirsubject, charges
mode of to'business, andconducting legislative regulation
control, as a of the sales ofhaving practical tobaccomonopoly
at auction.

In 1884, the Court of inSupreme GirardPennsylvania,
Co. v. SouthwarkStorage Co., 105 Penn. St. 248, cited252,

Munn v. Illinois as the of ainvolving rights private person,
and said that the in theinvolved of this courtprinciple ruling

thatwas, where the owner of such aas warehouseproperty
itdevoted to a use in which the had %an he ininterest,public

effect to the an ininterest such andgranted use,public must,
to thetherefore, extent thereof, submit to be controlled by

the for the common as as hepublic maintainedgood, long
that use.

In v. 136 inSawyer Paris, 239,Mass. the1884, Supreme
that,Judicial Court of Massachusetts said betterisnothing

established than the of the to make whatpower legislature
are called' in whatregulations,police declaring manner prop-
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withcarried aon,and businessshall andused enjoyedbeerty
oí tbebenefit evenand community,orderto theview good

with the fullto extentinterfere some enjoy-maytheythough
no is.and compensationof althoughment private property,

Munn v.and Illinoisinconvenienced;ato sopersongiven
of the common law whichthe ruleswas cited as holding'that

orestablished,had time to time been declaring limitingfrom
bethemselvesuse or mightthe to enjoy property,.right

•as occasion require.mightchanged
in in Brechbill v.1885,of Indiana,The CourtSupreme
a whichheld that was102 statuteRandall, Indiana, 528, valid

file the clerk ofto withpersons selling patent rightsrequired
ofwith an affidavitthe a of thecounty patent, genuine­copy

the hadon that Stateto thesell,and groundness authority
for the of itsto make protectionpolice regulationspower

and the court cited.fraud andcitizens against imposition;
v. 1 llinois asMunn authority.

in1885,in WebsterTele­Nebraska,The ofCourtSupreme
aheld that when126,Case, Nebraska,17 corporationphone

demand,to aor assumed and undertookperson supply public
the ofmade of commerce thethenecessary requirementsby

such dem'ánd must beas acountry, public telephone,.such
and Munnto all without v.discrimination;-alike,supplied

and the court.Illinois was cited the byby prevailing party
hadThe defendant a and assumed-to act inwas corporation,

a to and had under­which was a extent public,capacity great
to it didtaken want or necessity,asatisfy public although

not statute anyorpossess any by monopolyspecial privileges
of in a it was held fromthat,business territory; yetgiven
the had anature and of its itbusiness,charactervery monopoly
of the business which it The said that notransacted. court
statute had thebeen to courts indeemed aidnecessary holding
that where or undertook to aperson supply publiccompanyJa

“which a itdemand, was affected mintinterest,”with public
all alike who a like and nob dis­situation,supply occupied

criminate in favor of or any.against
In Stone v. & Miss. R. 62Co.,Yazoo Valley Mississippi,

in607, the cited639, 1885,Court Mississippi,of.Supreme
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that theMunn v. Illinois as of 'warehousesdeciding regulation
for the of owned andby individuals,storage grain, private

in a ofsituated was domestic concern andIllinois, thing per­
to and as theState,tained the of State toaffirmingr'the right

athe business of one inengaged publicregulate employment
inthat business consisted and trans­therein, although storing

of inimmense- its transit from thequantities grainferring
theof to markets of the world.fields production

The 105State,In Hockett v. inIndiana, 250, the258, 1885, .
Indiana thatCourt of held a statute of the StateSupreme

maximumthe which awhich com­priceprescribed telephone
the ofshould for use its was constitu­charge telephonespany

inand that all the andtional, instrumentscontemplationlegal
used, a in the transaction ofby telephone companyappliances

to ait's business were dévoted and theuse,public property
abecamethus devoted oflegitimate subject regu­legislative

Munnlation. It cited v. Illinois as a incaseleading support
of that and said that that case had been:proposition, although

andthe of comment its assubject criticism, aauthority pre­
cedent remained unshaken. This doctrine was inconfirmed

Co. v.Central Union 106Telephone Bradbury, Indiana, 1,
and inin the same Central Union Co.v.year, Telephone The

in in118 whichState, Indiana, 194, 207, latter -case1888,
citedMunn v. Illinois was the court.by

In & Potomac Co.v. Balto.Chesapeake Telephone & Ohio
66Co., in399, itMaryland, was heldTelegraph 414, 1886,

and thethat'-the were oftelephone vehiclestelegraph public
whoand those owned or themcontrolled couldintelligence,

tono more refuse the functions whichperform impartially
had assumed to than a as athey discharge railway company,

common couldcarrier, refuse to its.rightfully dutyperform
to the and that fullthe of hadpublic; the Statelegislature

to the topower asregulate services of telephone companies,
the to whomparties facilities be The courtshould furnished.
cited Munn v. andIllinois, it besaid that could no longer
controverted that the of a State had full tolegislature power

andregulate control, .at least within reasonable limits, public
and inusedemployments connection thatproperty therewith;
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andof-the the in athe telegraph telephone doingoperation
a andbusiness was the instrumentsemployment,publicgeneral
were devotedand used to a use andappliances property public

thein had an andinterest;which suchthat, thepublic being
of the thusthe owner devoted tocase', useproperty public

submit to have that use andmust employment regulated by
for the commonauthoritypublic good.

In the of of inCourt New in DelawareChancery 1889,Jersey,
&­ Co. v. Central Stock Yard 45c. Railroad N. J.Co.,

it was held that the had50, 60, toEq. legislature power
warehousemendeclare what services should render to the

and to the thatfix be demandedcompensationpublic, might
and the court cited Munnfor such v. Illinois asservices;

that warehouses for the ofholdingproperly storage grain
bé as far in theirmust so nature as to beregarded public

to and that when a citizencontrol, devotedsubject legislative
to a in the’ hadhis use which an hepublic interest,property

in aneffect to the interest in that anduse,granted public
inrendered himself to that thecontrol, use,subject by body

politic.
In Zanesville v. Ohio St. inGas-Light 47Company, 1, 1889,

said,it was the Court of that theOhio,by Supreme principle
was well that where.established, the owner of de­property

it to a use in which thevotes have an ininterest, hepublic
effect to the an interest in such and mustuse,grants public
to the extent of that interest submit be'controlled thebyto.

the hefor common as as maintains the use;public good, long
the inand that such was the of decision v.Munnpoint

Illinois.
■We must maintained inthe Munn v. Illinoisprincipleregard

and we think it covers theestablished;as firmly present
in to the forcases, respect charge elevating, receiving, weigh­

inthe as well as to the'and respectdischarging grain,ing
to the of the elevatorfor and legshovellingcharge trimming

when loaded. If thethewhen cargoand trimmingloading,
do the byshovellingchose, they mightshovellers or scoopers

ownedisA steam-shovelor a steam-shovel.usehand, might
fur-it isforthe and the operatingelevator owner,by power
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and if theelevator;the of the nsesscooper-tíished engineby
usefor theownerhe the elevatorsteam-shovel, paysthe

it.of
the ele-the statuteto the byThe answer suggestion that

the businessfrommaketois forbidden any profitownervator
themadeis that byof the elevatorto theof legshovelling

that theof Budd,in the caseYorkof YewofCourt Appeals
“ intended toin the werestatute,usedcost,”words actual

the sumowner,elevator beyondtheexclude any charge by
and thein shovellinghis machineryfor the use ofspecified

theand to confine chargeit,ofordinary expenses operating
for trimminglaborof the outside requiredto the actual cost.

and that;--the elevatorofthe to the legand grainbringing
defeatédevaded-andcould beof the statute easilythe purpose

the services,toelevator owner was separateif the permitted
whichsumof his steam-shovelfor the use anyand to charge

andbetween himself the shovellers’be uponagreedmight
under color of. for the of hisusethereby, chargingunion,and

of the 'carrier a sum forto exactsteam-shovel, elevating
thethe rate fixed statute.beyond by

the act the of Yeware of thatYe ofopinion legislature
the to theis not to Fourteenth AmendmentYork contrary

theof the United and does notStates,Constitution deprive
thatlaw;of his without due ofcitizen property process

isin the maximum itwhichact,the fixing charges, specifies,
nor it in the forunconstitutional, is sonot chargelimiting

itto the actual cost and that is athereof; propershovelling
exerpise of the of the State.police power

inthe the cases us the business of ele-On beforetestimony
andis a a interest,business withgrain .charged publicvating

who it on a relation to thethose carry communityoccupy
that,to owner,of common carriers. The elevatoranalogous

retains in hisfact,in the for ancustodygrain appreciable
of ittime, because he receives into his custody, weighsperiod
then and his is thus analo-andit, it,discharges employment
that of a of theto In the actual statewarehouseman.gous
the of the to the of Yew York andbusiness passage grain city

on the seaboard the use ofwould,other without eleva-places
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Thebe elevator attors,, Buffalo is aimpossible.practically
lint- chain ofin the to the and thetransportation seaboard,

harborin the of New York is aelevator like link in the trans-
sea. Theabroad theby elevatorcharges byportation m%de

of atthe the ofinfluence destinationgrain on theprice point
that influenceand to the ofseaboard, atprices grainextends

to itabroad whichthe The elevator is devotedgoes.places
inwhoowner,its the to a use inby engages business, which

has an andinterest,the he must submit to be controlledpublic
for the commonlegislationby public good.

inIt is contended the briefs for the in error in theplaintiffs
Annan and Pinto cases that the business of the inrelators

was notandhandling grain towholly private, subject regula-
tion and that hadlaw; received from theby State nothey

no and nó andcharter, stood before theprivileges immunity,
law on a with the'laborers to shovelfooting they employed

■and were no more to than othersubject regulation anygrain,
in the Butindividual these same facts inexistedcommunity.

In theMunn v. Illinois. that case, wereparties offending
aindividuals, business, withoutdoing privateprivate any priv-
to the State.or Not isbyilege monopoly granted only.them

the of affected with abusiness public interest,elevating grain
but that it anthe records show besidesis. actual'monopoly,

the of and toincident to business thatbeing transportation of
a and of acarrier,common thus character. The actquasi-public

of theis also constitutional exercise of theas an police power
State.

aSo far as the statute in is ofregulation commerce,question
it a on theis of commerce waters of theonlyregulation St^te

within theof New York. It limits of thatoperates only
and is no-more as a ofState, obnoxious interstateregulation

incommerce than was the of Illinoisstatute to ware-respect
in Munn It is of the same characterhouses, v. Illinois. with

laws to within the andState,navigation imrespect navigation
thelaws rates within andState, otherregulating wharfage

kindred laws.
It is'further under the ofthat,contended decision this court

in 134 U. S.Minnesota,&c. Co. v. the418,RailwayChicago
1CXLIH 36VOL.. —



TERM, 1891.OCTOBER546

Opinion theof Court.

tois a as whetherof elevator question,judicialfixing charges
that theor statute must andnot;are reasonable permitthey

a of andfor settlement the that,judicial charges; byprovide
anunder rate is fixed andconsideration,statutethe arbitrary

is as to whether that rate is reasonableall precludedinquiry
not.or

of of thisis a the decision courtBut this misapprehension
that ofIn the Minne-case,in the case referred fin legislature

andestablished a railroad Avare-had an act whichsota passed
thatthe Court of State hadandcommission, Supremehouse

that ofthe act the rates foras chargesprovidinginterpreted
recommended andrailroads,of bythe transportation property

final andshould be conclusivecommission,thebypublished
and thatAvere and reasonable thereto whatas charges,equal

ofto reasonableness suchbe no as thecould judicial inquiry
in answer to an for aA railroad applicationrates. company,

itin tocontended that such rates weremandamus, regard
the State Courtas it Avasnot allowed tounreasonable, and, by

in of its on the ofin ansAver,testimony questionsupportput
that therates, this held stat-reasonableness of such courtthe

in conflict the of United States,with Constitutionute was .the
dueof itsthe without processas companydepriving property
of theand it of the laAvs.of law, depriving equal protection

a different case from under the ofThat AAdts statutevery one
in theYork in this instance rate ofhere,ISTeAV question for

v.fixed the See Mer­is Spencerdirectly by legislature.charges
was125U. S. What said in the of the356.chant, 345, opinion

thenin 134 U. S. had reference the case beforecourt toonly
and fixedto a commissioncourt,the by appointedcharges

of ofan act the under a theunder Constitutionlegislature,
Ayhich that all commonState provided corporations, being

“to and reasonableshould be bound oncarriers,’ carry equal
alland thatunder statute Avhichterms,” proAdded charges4
ofa carrier for themade common passen­by transportation

“or should be and reasonable.”property equalgers
in in as to the"Whatwas Said 134 U. S.,the opinion ques-

the reasonableness of .the rate one fortion of of beingcharge
had no to a case where thereferenceinvestigation,judicial
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tbe Not wasrates are directly by legislature.prescribed only
in Munnin the statute of Illinois v.that the case butIllinois,

Railwaycourt inlaid down this Wabashthe doctrine was &c.by
that it568,118 U. S. was the ofIllinois, 557,o. v. rightC­
theto establish limitations of railroada State upon power

atto fix the which wouldtheyprice carry pas­companies
theand and that was of the samefreight, questionsengers

inthat involved the to be madecharacter as fixing charges by
in business.the inSo, too, Dowwarehousingpersons engaged

it said that itv. 125 U. S. was was withinBeidelman, 680, 686,
declarethe the to what should rea-of be alegislaturepower ¡

offor the servicessonable apersonscompensation exercising
fix a maximumor to whichbeyondpublic employment, any

would,made be unreasonable.charge
in after v.But Dow v. Munn 94Beidelman, Illinois,citing

& v.U. S. Railroad113; Quincy Iowa,Chicago,Burlington
& Northwestern94 U. S. Peik v. Rail­162;155, 161, Chicago

Milwaukee & St. Paul94 U. S. Rail­way, 164, 178; Chicago,
94 S. Winona & St. Peter179;road v. U. RailroadAckley,

94 Stone v. 94 U. S.Wisconsin,v. U. S.Blake, 180; 181;
Illinois526;v. 108 U. S. RailroadIllinois,Ruggles Central

108 U. S. Stone v. Farmers' Loan &541;v. TrustIllinois,
116 116U. S. Stone v. Illinois CentralCo., 307; Railroad,

U. S. and Stone v. New Orleans & Northeastern Rail­347;
the doctrine116 U. S. as theroad, 352, thatrecognizing legis­

lature itself fix a maximum whichmay beyond any charge
would in to rendered in abe servicesunreasonable, respect

inor for the use of which thepublic propertyemployment,-
to the thathas an interest,public subject proviso powersuch

and is notof limitation or is not without alimit,regulation
of theto or a to the servicespower destroy, power compel doing

reward, take for usewithout or to publicprivate property
processdue ofwithout or without thelaw,just compensation

“ circum-tnat it if it would undercourt saicl had no means, any
rate fixedof that thestances have the bypower,” determining

that it didandthe in that was unreasonable,caselegislature
confiscation ofthere had been such prop-not that anyappear

ofdue law,of itas amounted to a without processtakingerty
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ofdenial the ofprotectionhad been any equalthat thereor
laws.the

notthe records do show that thebefore us,the casesIn
or thatunreasonable,arethe statute prop-fixed bycharges
or thatlaw,due of theretaken withouthas ’been processerty

theof evenlaws;thedenial of equal protectionhas been any
thatwe could determine the maxi-if under circumstancesany

was unreasonable.themum rate fixed- legislatureby
128 U. S. inSmith, 179,Co. v. 114,In BankingGeorgia

Mr. Justice itField,the deliveredcourt, byofthe opinion
inhad numerous instancescourtsaid that adjudgedwas this

.the toa had theof State power prescribethethat legislature
the offor andof a railroad carriagecompany personscharges

the ofin absencelimits,within its contractanymerchandise
thatto the limitation the iscarriageto.the contrary, subject

or conditions toreward,without upon amountingnot required
for use withoutof just compensa­the publicpropertytaking

not amount to a ofdone doesand that what is regulationtion,
commerce.or interstateforeign

infor the error that thecontendedIt is further plaintiffs
the Fourteenth be-Amendment,in violatesstatute question

owners theit from the elevator equalcause takes protection
to whichin that it 130,-.the havelaws, only placesof applies

toand notor does whichmore, places000 applypopulation
and thus.130,000less than operateshave population, against

in Thethe cities of the State.owners largerelevator law
on all elevator owners in 130,-havingplacesoperates equally

andor we'do howmore;000 notpopulation perceive they
of the of' laws,the within theare equal protectiondeprived

of the- Amendment.Fourteenthmeaning
■Judgments affirmed.

with whomBeewee,Me. Justice concurred JusticeMe.
Mjj.1and Justice Beowst,Field dissenting.

inI' dissent' from these cases.the andopinion judgment
main inis,The which rest myproposition upon they judgment,

It of v. 94Illinois,unsound. is' the doctrine Munnradically
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inThat as declared theis,reaffirmed.113,S.U. syllabus,and
“in that case: When,in the onetherefore,stated opinión,

inuse theto a which andevotes his haspublicproperty
to the anin interest in thatinterest, effect,he, grants public

theand be controlled for themust submit to by publicuse,
the interestextent of the "he has thuscommon togood,

elaborate discussions of the. in thecreated.” The question
andin that the cases whencase, presentdissenting opinions
ofthe Court of the State ofunder consideration Appeals^n

to more than aHew forbidYork, seem anything general
■of the that itdeclaration óf dissent. The vice doctrine is;

the ofa interest in use the samepublic property uponplaces
isa use of devoted to abasis as property. Propertypublic

use and the use is one thewhen, whichwhen, onlypublic
in to the aits haswit, State,public organized capacity, right

one .which all theand, therefore,to create and maintain,
and Theto demand- share in. usehave a isright public,public

create and the individualit,because the may creatingpublic
-and the the Theit is tanto work of State.doing thereby pro

acreation of all is Railroads arehighways public duty. high­
build If an doesThe State .them. individualmayways.

the of Hethat he is tanto work the State.work, pro doing
The thedevotes to a use. Statehis doingproperty public

for It not tofixes the the use. does lose the rightpricework
fix the because an individual undertakes tovoluntarilyprice,

use from ado the work. But this is differentverypublic
in the There is ininterest use. scarcely any propertypublic

use no Ho man liveth untowhose the has interest.public
no the touch ofhimself and isman’salone, beyondproperty

manner extent ofanother’s welfare. the andEverything,
icof is whoseothers,whose use affects the propertywell-being

for theuse the an Take, instance,has interest. onlypublic
of that area thestore little All villagein. village. public
and of theinterested in thein interestedit; quantity quality

the time which itin aton and theirshelves,its prices,goods
it isin whichin the wayand closes, and,opens generally,
thatin the Does it followuse.in interestedshort,managed';

That?to these mattershas a controlthat village public right'
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which, in the is alsosmallof the store village,is true single
inestablishment themercantilethe great city.oftrue largest

does not thebusinessof the principle.The magnitude change
aindividuals butinterested,be more larger public,There may

who has aThe merchant small ware-thestill countrypublic.
are wontthe farmers tohouse in which storeneighboring

their and to theshipmentgrain preparatory occupiespotatoes
same, of the elevator inas the ISTewlargestposition proprietor

inin each case an interest theYork. The has anduse,public
more and no less. I cannotthe same nointerest, bring my-

that when the owner of hasself to believe hisproperty by
ofand made a certain hisskillindustry, money piece property

value to he has himselfof oftherebymany, deprivedlarge
full over it which he had it was ofthe when com-dominion

that thelittle nor can I believe controlvalue; ofparatively
atthe over one’s of business is allproperty dependentpublic

the benefited it.the extent to is byupon publicwhich
the matters in which the has the most interest,Surely public

the of food and can it be thatare clothing; yet bysupplies
thereason of this interest State fix the at whichmay price

the butcher must sell his or the vendor of andmeat, boots
arehis Men endowed their Creator withshoes goods? by

the“life,certain unalienable and ofrights, liberty pursuit
” “and to notsecure,” or thesecreate,happiness; grant rights

are instituted. That awhich man hasgovernments property
he retains control of, to thesehonestly acquired subjectfull
that heFirst,limitations: shall not use it to his neighbor’s

and that not mean that itdoes he must for his■injury, use.
benefit; that if he itsecond, devotes to aneighbor’s public

he theuse, to a to control that use; and,gives public right
that whenever thethird, needs thepublic require, public may

take it of dueupon payment compensation.
It is that there is asuggested and that thatmonopoly,

justifies legislative interference. There are two kinds of
one ofmonopoly; law, the other of fact. The one exists

when exclusive áre Such a theprivileges granted. monopoly,
law which creates alone can andbreak-; the creation ofbeing
law justifies control. Alegislative of fact onemonopolv any
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forand there is nocan.Break, legislativenecessity interfer-
ence. It exists hiswhere one andby money laborany fur-
nishes facilities for which no onebusiness else has. A man

in a the suitable for offices. Heputs up city only building
ita that butbusiness;has therefore of is amonopoly monop-

can withwho,of which one break likefact, businessanyoly
means into a similarhis Because ofbuilding.putscourage

to bethusfeature,the broken,subject easilymonopoly may
-the at which he will leasethe hispriceregulatelegislature

? theré are no exclusive tohere,offices So, privileges given
are not Ifthese elevators. theupon publicThey ground.

one can build the fieldanother;is isbusiness anyprofitable,
and all theall the thatelevators,' competition mayopen.for

it of fact andIf there be a is one notdesired.be monopoly,
individual-of and onelaw, can.break.which'any

of is to me odious. TheThe theory governmentpaternal
the and theto individual,■utmost fullest'pos-libertypossible

him and his is limitationsible to both.theproperty,protection
it the of oneof If regulate pricegovernment. mayand'duty

or the fornot a service, compensationwhich isservice, public
not' tokind which is devoted aof one ofthe use property

it not with reason theuse, equal regulatemay-'whypublic
to be for theand theservice,of all compensation paidprice

-if Backward” isso,all Anduse of “Lookingproperty?
nearer than a dream.
• the statute inin these because-cases,I .dissent especially

* Itservice without any compensation. provideseffect compels
of thethe “shallservice elevatorthat the seekingparties

cost of or shov-­to the actualbe trimmingonly payrequired
andwhenthe elevator trimmingto the of unloading,elling leg

or iswork shovellingThis trimmingwhen loading.”cargo, of.
■It workcounsel. isof performedin the briefsfully explained

on the -vesselshovels,.orwith hand-scoopsby longshoremen' in thenot regu­arethe' Theyorunloading receiving grain.
ah independentinlar butelevator;of the engagedemploy1 ...

isand skilful performancecarefuland one whoseservice, yet
throughinto andoftransfer grainthe successfulessential to

com­the elevatoroffullThe service requiredelevator.the
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to and thepels employ superintendits workproprietor' of
these For this work oflongshoremen. andemployment,

and for the for thesuperintendence, responsibility proper
of their the actwork, that theperformance says ofproprietor

the elevator shall noreceive he cancompensation; charge
that which he the actual.out, cost. I hadonly pays supposed

■thatno man could be torequired service to an­anyrender
other individual somewithout compensation.

in the Pinto itCase, that'Again, Mr.-Pinto isappears the
owner of a built ohstationary elevator, It isprivate grounds.
not oh devoted to a use, thegrounds ofpublic rightlike way
of a railroad There is to indicate oncompany. hisnothing

'a to dedicate his to.part purpose uses. So farproperty public
as it is to make the business of anpossible elevator a purely

he hasbusiness, done-so. It will not doprivate .to thatsay
the of an elevator is onetransferring grain inthrough step
the ofprocess transportation; that,, .therefore, aretheyand.

commonquasi carriers, a and‘discharging public duty, subject
to control. are not carriers inpublic They senseany proper
of the term. facilitate so does theThey may. box-carriage;

and of foring Thepacking goods transportation. engineers,
firemen, and all thebrakemen, thousands of of aemployés
railroad are the business ofcompany helping transportation;
but are all commonthey carriers theirbecause worksimply

, tends to facilitate the business of and thetransportation; may
their ?legislature regulate wages

.doBut, as I I not caresaid, to enter into extendedany dis-
cussion of the matter. I thebelieve time is not distant when-
the evils from this of a onresulting theassumption power part
of macto determine thegovernment acompensation ré-may
cieve for the use of his or the of hisproperty, performance per-,
sonal will become soservices,' that the courts willapparent
hasten to declare that cangovernment prescribe compensation

when it a inonly as the agrants creation ofspecial privilege,
when thecorporation, which is rendered aof isservice public

orservice, the is in fact devoted to aproperty use.public

Me. Justice Field and Me. Justice Beowk concur mewith
in this dissent.


