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Statement oi the Case.

CHICAGO & GRAND TRUNK RAILWAY COMPANY
v. WELLMAN.

ERROR THETO SUPREME COURT OF THE 'STATE OF MICHIGAN.

ArguedNo. 1031. and submitted January 20, 1892. 29, 1892.FebruaryDecided

legislature 28, 1889,The act of Michiganthe of (Publicof June Laws of
1889,pp. 282, fixing per283,) charged bythe railwaysamount mile to be

transportationthe provisionfor passenger,of a violates no- in the Con-
States,stitution of the byUnited so asfar disclosed the infacts this case.

powerlegislatureA transportationhas to fix rates for the passengersof
railways,by judicialarid the protectionextent against,of isinterference

unreasonable rates.
Whenever, pursuancein the antagonisticof an honest rights,assertion of

presented questionthere is a involving validity any anythe of act of
legislature, Federal,State necessarilyor and the decision rests on the
competency enact,legislatureof'the to so the court must determine

not;whether the act be constitutional or itbut never thoughtwas the
that, by suit, partymeans of legislaturea friendly a beaten in the could

inquiryto constitutionalitytransfer the courts an to the legis-as theof
lative act.

legislativeCourts should careful not tobe declare acts unconstitutional
statements,upon agreed generaland and the fullestwithout disclosure

of all material facts.

In 1889 the of the State of anlegislature Michigan passed
number 202act, of the-Public Acts that year, 282pagesof

and which, other section283, 2333by among ofthings,
Howell’s a of the railroadStatutes, law ofpart- thatbeing
State, farwas So as affects theamended. matters in contro-

it is to fromhere, the ninthversy enough quote paragraph,
to the ofliabilities railroadreferring powers.and companies.

That is as follows:
“ manner inNinth. To the time and whichregulate, passen-

and' and theshall be tolls and com-gers property transported
to be therefor; but suchpensation forpaid compensation

and his or heranytransporting ordinary baggage,passenger
,in one and shallnot hundredexceeding weight fifty pounds,

not exceed the viz.For a distance notfollowing prices,
miles, three ¡mile;five cents for-all otherexceeding per dis-

thefor alltances, of whosegrosscompanies earnings passen-
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forcommissioner of railroadsto theastrains, reportedger
andhundred equalledeighty-eight,the one eightyear thousand

mile of roadthousand dollarsthreethe sum of perexceededor
and for allmile,two cents persaid company,byoperated

trainsof whose reportedthe passengerearningscompanies
and thanthousand dollars lesstwooverwereas aforesaid

of road said com-mile bydollars operatedthree thousand per
for allmile, companieshalf cents perand a andtwopany,

thou-were less than twoaforesaidasreportedwhose earnings
said threemile road byoperated company,dollarssand per .of

mile.”cents per
on infarethe error’scharged plaintiffPrior théreto regular

the$4.80,to Battle Creek was distancefrom Port Huronroad
whichthe on the law took effect,On very daymiles.being 159f

1889,the defendant in below,2, error,wit, plaintiffto October
office in Port and tenderedHuron,to the defendant’swent

to Battle whichCreek,a that was.for ticket from place$3.20
action in tohe brought damages,refused. .thisThereupon

and onanswered;railroad company promptlywhich the
months thethan two from time theless22,1889,November

was tried and a verdict and aeffect, the caselaw went into
of in errorfavor the'defendant for theentered .injudgment

to take theamount sufficient case'to the$101,sum of an
it thetrial was that railroadOn thecourt: agreedhigher

foron its trains the 1888yearearnings passengercompany’s
that itsmile;thousandexceeded dollars per capitalthree

had in;been- that its$6,600,000,was fully paidstock and
halfone six cent and$12,000,000,debt was bearingbonded per

interest,centhalf five semifannually;the perother payable
and debt an actualthat the capital'stock mortgage represented

thatintoamount corporation; propertythepaid the.railroad
time than the stock and mort-at the worth morewas capital

therethat in addition the debtdebt; and to mortgagegage
■the$896,906.40. Further,debt amount ofwas a theoffloating

fortabulated of the andstatement earnings expensesfollowing
to1888 was' admitted be correct:yearthe

“ thetotal of defendantThat theTth. earnings and .income
$3,228,338Jfrom for 1888 was 7.all sources the year
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“Of this amount there was re-
ceivéd from trafficpassenger
the sum of.v.. $1,065,502 94

“And from traffic thefreight
sum of... 2,160,180 23

“From miscellanéous 2,655sources...' 00

“Total.'. $3,228,338.17

“ 8th. That defendant’s operat-
for theing expenses year

1888 were ........... $2,404,516 54
“ The interest on its bondspaid

was...Á. 661,335 36
“ Other in-necessary expenses,

ou ófinterestcluding part
the unfunded rentaldebt, of

&c....._...cars, tracks, 150,305 61
-. 51$3,216,“157

-'That,“9th. in addition to the ex-foregoing
defendant thepenses, paid 1888,during year

from its on account of interestearnings,
on bonds not inpaid previous years 9432,257

“$3,228,415 45”

In addition to this ofstatement facts two witnesses.'agreed
were one thecalled, traffic the other.and the treas-manager
urer of the in error. Their was substan-plaintiff testimony

intially that, view of the atcompetition prevailing Chicago,
for it tobusiness, was increase thethrough impossible freight
rates then itthe because would throwcharged by company,
the volume of business into the of roads.hands competing

such and that alone,andUpon statement testimony,agreed
the railroad that act ofan theaskedcompany instruction

The court refused1889,-.referred was_to, unconstitutional.
thisthis refusal toan to the giveexceptioninstruction,-and
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taken on the trial. .Thethe onesolitarywasinstruction
inthat the actto the jury question'court chargeproceeded

to andentitled a verdictthe wasand thatvalid, plaintiffwas
of the defendant tothe failure complyreason ofbyjudgment

taken,noTo this werecharge exceptionswith its provisions.
on theto Statethe Court theánd the case went of.Supreme

,the rul-That court': sustainedabove stated.single exception
88itscourt,trial affirmed Michigan,of the and judgment,ing

railroad suedtheto reverse which company592; judgment,
thisa writ of error from court.out

in E. W.error. Mr.Edmunds forMr. F.George plaintiff
on the brief.wasMeddaugh

■of State oftheEllis, General, Michigan,A. A. AttorneyMr..
in error.'of the for defendantState,on behalf

' in submit*®!error,for defendantMit'ohell,William T.Mr.
■on his brief.

of the court.Brewer delivered theMR. Justice opinion

theon record whether theis,The question presentedsingle
in to instruct,on the facts erredcourt,trial refusingpresented,

the of 1889 unconstitutional.as a matter of that act was.law,
that interfere with theIt noticed that does notwill be act

of it fares; also,passengerfreight; simply regulates.rates
the rates could notthat there no that freightagreementwas.

therefrom. Therebe so as to the revenuesincreasechanged
wellwas in the of twoevidence gentlemen, doubtlessopinion

that, ofan increaseand credit,informed of freightworthy
would tend diminishandfutile,was .torates andinexpedient

than increase from But therather the income freight. ques-
not' thetion was submitted to as to whetherjury they

believed that an of a reduc-increase rates would workfreight
tion' of the from norincome even whetherfreight, they

that a of Bat-.believed reduction the tariff betweenpassenger
Creek, astle and Port Huron travelwould increase thenot so

to askedincrease the but wasthe courttherefrom;.earnings
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to that the law theperemptorily charge the'jury fixing pas-
rate .was- In other the instruc-words,senger unconstitutional.

tion asked toamounted this, that, law,as matter of the opinion
of these two witnesses as to the effect of theraising freight
tariff the was likeupon conclusive.; that, as matterearnings
of the reductionlaw, of tariffs in-so.passenger would...not
crease the amount of as tobusiness increase thepassenger

butrevenues, onwould, the thediminish earn-contrary,
that such reductiontherefrom; to soings would faroperate

diminish the of the road as to theearnings prevent payment
of and fixedoperating and, thatexpenses charges; therefore,
the act was unconstitutional in its to this com-application

else,or that; the nohad inpany legislature ;torespectpower
the andmatter, that an act maximum rates wasprescribing
necessarily unconstitutional, the rates authorizedalthough

be so as to tomight' high there-every company pay.enable
from all and dividends toexpenses large stockholders.

this connection it is ofIn note thatworthy while, theby
rate,thestatement,,agreed betweenprevious -Portpassenger

Huron and Battle Creek was $4.80, which was the same rate
mile that defendant allper other'uniformly-charged persons

for its road, fromtransportation the ofupon yet thereport
made todefendant, the State of its for thebusiness 1888,year

and wewhich Sre invited its to itcounsel examine,by appears
rate of fare milethat.the allaverage .for. wasper passengers

.0038 less thanbeing the maximum$.0162^ rate fixed by-.the
.act in question. .

. it be,Can under these that thecircumstances, court erred
.to instruct thein'peremptorily that.an actrefusing jury fixing

-a maximum atrate two cents mile ^unconstitutional ? Isper
the of a law ofvalidity this..nature thedependent upon

of twoopinion well towitnesses, however qualified testify?
Must court-and atheir as Mustjury accept finality?opinions
it be declared, a;reductionas -matter that oflaw,of rates

—diminishes itnecessarily income? not beMay possiblé
—indeed, does not all the aexperience suggest probability that

reduction of rates will amountincrease the of business, and,
thetherefore; At must the court assumeearnings? any-rate,
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and all other considera­effect;no suchit has ignoringthat
a reductionlaw,oí that of ratesas matter neces­hold,tions,

? If the ofthe such adiminishes earnings validitysarily
to a acompanyits particular depends uponinlaw application

theto its effect not thefact as upon earnings, rnayofquestion
to the andthat decline toleave juryquestioncourt properly

as claimed? There can bethe is but.onethat effectassume
thatIf the contention be theto these legis­answer questions.

and that an act rates,in the matter,no fixinghaslature power
be, is unconstitutional,may necessarilytheyhowever high

series of eases in this courtto theis to refer longit enough
• hashas been Thewhich the decided.in contrary legislature

rates, extent of:and the interference isto fix judicialpower
v.Stone Farmersunreasonable rates­ Loanagainst ,protection

307;116 Milwaukee &c.y U. S. Chicago,Trust Compan­&
.S.134 U. 418­Minnesota,v.Railway

of in theuponThe Court Michigan passing presentSupreme
to :makefelt constrainedcase, this observation

“ thatthe this was aevident from friendlyIt being record'
to.defendant test theand the con-between the plaintiffshit

whenthe itattorneyof this general,stitutionality legislation,
error,writ' ofinto court verythis properlywas uponbrought

the interest.counsel to publicand secured representinterposed
in thein of testimonyof facts orthe takingIn stipulation the.

othernor any personbelow neither the attorneycourt general
in the of the Stateor behalf ofinterested for peopleemployed

in thehave beenWhat difference theretook mightany part.
below,in the courthad the beenrecord representedpeople

not of materialof the ishowever, case,under our view
inquiry:”

to does noterror, this,for inCounsel referringplaintiff
“ ofor but : The speaksdeny, attorneysays generalquestion

inand Justicecase, Morse,ascase a friendlythe evidently
be conceded .but;also of it. Thishis so mayopinion, speaks

claim that fraudof it? for thewhat There is no anyground
the-has been in testimony.”or practised presentingtriokery

isjnuch in The'theoryWe think there the suggestion:.
thatthis suit was iswhich, brought .partiesapparently,upon
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an from thehave to theappeal legislature andcourts; that
latter are anthe immediate andgiven general ofsupervision

ofthe the acts of the- former.constitutionality Such is not
intrue. ofWhenever, an honest andpursuance actual antag­

onistic assertion of oneby individualrights another,against
is athere presented ofquestion involving the,validity any

act of State or andany legislature, Federal, decisionthe neces­
rests on the of thesarily to socompetency legislature enact,

court inthe the exercise ofmust, its1solemn duties, determine
whether the beact constitutional or not; but such an exercise
of is the ultimate and function ofpower courts.supreme It
is in the last andlegitimate only resort, as a in thenecessity
determination of earnest and vitalreal, betweencontroversy
individuals. It that,never was the meansthought of aby

asuit,- beaten in thefriendly party could.legislature transfer
to the courts an as to the ofinquiry theconstitutionality legis­
lative act.

are here. OnThese observations thepertinent very day
into the forthe act went force a ticket isapplication amade,

commenced,suit and within two months a judgment obtained
court;in trial a rendered not thejudgment upon presenta-the

ofof alb the facts from thetion and a fullwitnesses, in-lips
into but an statementthem, whichupon agreedquiry precludes

whichinto enter intomany necessarilyinquiry things largely
the determination the matter inof Acontroversy. single

isin this It thatdirection : the defendant’sagreedsuggestion
$2,404,516.54.for were1888 Of what doexpensesoperating

these consist? Are madetheyoperating expenses up partially
of salaries to one hundred thousand dollars;extravagant fifty
to the in likeand to offi-subordinatepresident, proportion

thecers? before courts are called toSurely^ upon ¿djudge
an of the the maximum ratesact passengerfixinglegislature

unconstitutional, on thefor railroad betocompanies ground
that its the stockholders fromenforcement would prevent

investments, or the bond-dividends on theiranyreceiving
should be ad-loans,interest on their fullytheyanyholders
and theis with the ofvised as to what done earningsreceipts

that afor soif itadvised, clearly appearcompany; might
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within thewould, rateshonestand management pre-prudent
interest,their andto bondholders to thethesecurescribed,

dividends. While the ofreasonable protectionstockholders
is of the courts,of a itvested supreme dutyrights property

that the rests subser-to this,not come legislative powerhas
of railroad whichthe discretionto any corporation may,vient

or in im-othersalaries,and unreasonableexorbitant someby
into what it istransfer its to callearnings pleasedway;proper

“ expenses.”operating
thenot mean to insinuate actual man-We do aught against

of the of this Theaffairs -silenceof thecompany.agement
andus weinformation,no have norecord gives knowledge

no of isand Ourthereof, suspicion wrong.outside suggestion
becourts misledindicate how intoto easily may doingonly

howthe .and carefulto should betheywrong public,grievous
acts unconstitutionalnot declare legislative upon agreedto

and without the fulleststatements, _ disclosure ofand general
facts.all material

Judgment affirmed.

v. UNITED STATES.BRIGGS

THE OP CLAIMS.APPEAL PROM COURT

DecidedJanuary 4,1892. 29, 1892.FebruarySubtaittedNo. 722.

States, loyalresidingof the UnitedDuring citizens inthe civil war two
mortgagethecontract for sale or ofmake a valid cottoncouldStates

States,insurgentplantation one of the and such agrowing on a within
pass plantation, cropsexisting thecotton on and also towouldcontract

subsequently thereon.raisedbe
rule.prevails personal propertythat a saleKentucky ofthe common lawIn

passes vendee,complete, vendor theand title as between and whenis
upon,agreed delivery.of transfer are withoutterms actual

grownthe growingThe contract in this case for sale of cotton to beand
frauds, only questionwithin the to bedid not come statute of and the

mortgage.is it was a adecided whether contract of or contract ofsale
captured property byabandonedThe and act awas surrender the United-

right belligerent appropriate particu-propertyas a toof its of aStates
enemy’s country, loyalin belonginglar kind taken the and ato citizen.

theThe court stated case as follows:


