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Opinion of the Court.

SANST. AND FRANCISCO RAILWAYLOUIS COM­
v. McBRIDE.PANY

THEERROR TO THE CIRCUIT COURT OP UNITED STATES THEFOR

WESTERN DISTRICT OF ARKANSAS.

MayNo. 1712. Submitted Decided 1891.11,1891. May 25,

question open up 25,only brought FebruaryThe in a the actcase under of
1889, 693, 236, $5000,judgmentthe25 Stat. c. where does not exceed is

question jurisdiction thethe of of court below.
Territory right againstIn the Indian a action aof survives railroad com-

pany inflicting injuries upon passenger ina which result death-
appearsWhen a sued in a Court of the anddefendant Circuit United States

pleads merits, any right challengeto the he to thewaives thereafter
jurisdiction ground broughtof hasthe court on the that the suit been in

wrongthe district.

The is stated incase the opinion.

Peoh,Mr. R. Mr. E. D.. Mr. A. T. BrittonGeorge Kenna,
and Mr. A. forB. Browne in' error.plaintiff

indefendants error.Mr. A. H. Garlcmd for

ofMr. the theJustice delivered court.opinionBrewer

the of aThis was an action commenced by filing complaint
on in the of the19, Circuit Court United1890,September

of The defendantsStates for the Western District Arkansas.
in error were that wereoelow. They theyplaintiffs alleged

the widow and children of A. McBride,Jamesrespectively
his and and thatlaw,and nest of kin heirs at theredeceased,

were no of the said deceased. Theypersonal representatives
thatfurther were and residents of thetheyalleged citizens

Western of thatArkansas;District the defendantrailway
was a and of the ofcitizen State Missouri,corporation doing

inbusiness the State of Arkansas and the Indian Territory,
aand line ofowning, maintaining railway throughoperating

said States and that on the 20th of 1890,dayTerritory; July,



TERM, Í890.OCTOBER128

Opinion theof Court.

inwas theMcBride,A. ofdeceased, James defend-employthe
and in the Indianon thatthat whileday,and Territory,ant ;
a train,on he was,a brakeman freightwork as theat through

defendant, so that on the 22dof injuredsaid daynegligence
The further discloseddied. the circum-he complaintof July

accident occurred;theunder which alleged the.depend-stances
the fordeceased andthe upon support: prayedof plaintiffsence

thousand dollarsfor twenty damages.judgment
orno service thereof. Oncontains therecord process,The

the defendant filed aNovember, 1890, demurrer,'of4th day
“1st.follows: Because the courtas has nothreeon grounds,

defendant. 2d.of the Becauseof the thepersonjurisdiction
matter ofof the theno action.subjecthascourt jurisdiction

not statethe does facts sufficient tocomplaintBecause3d.
This demurrer overruled;of action.” wasa causeconstitute

inhad,a trial was a verdict1891,in January, resultingand
thousandin the sum of four dollars. No answerfor plaintiffs

it is to that counselrecord,in the though proper sayappears
brief,in their state that service ofin error, pro-defendantsfor

the defendant a to itsbymade delivering copywascess upon
and thatSmith, Arkansas;at Fort an answerstation agent

the defendant’s andfiled negligence,was denying setting up
•on the of the butdeceased,contributory negligence partalso

the inof to theallegations respectanynot denying citizenship
of the The fact of anparties.residenceand answer.seems

from the record of the trial,to be whichalso recitesimplied
“ the evidence had beenallthat after introduced bothby par-

their issues,maintain respectiveto etc.”ties wasJudgment
forverdict the ofon the sum fourentéred thousand dollars,

inthis errorand of judgment plaintiff complains.
did notthe exceed fiveAs thousand thejudgment dollars,
tocome this courtcan on thecase of theonly question juris-

the Circuit Court. 25 693,of Stat. c.diction 236; McCormick
Machine Co.v. Walthers, 134 U. S. 41.Harvesting

was one toaction recover the sumThe claimedmoney, being
two thousand dollars,of andin excess was between citizens

andStates, was indifferent theof district and State'brought
of the Itthe residence was aof plaintiffs. case, therefore,
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•within, of the Courts of theCircuitthe jurisdictiongeneral
1 of 25866, 433;under section Stat.States, chapterUnited

founded on the fact that thewas onlyifand the jurisdiction
of different itcitizens States wasbetween broughtaction was

of a district.Courtin the properCircuit
is,in thaterror theof jurisdictionThe contention plaintiff

on the matter of diverse butis not founded citizenship,only
a the States,'based statute of Unitedit is an action uponthat

and isstatute,to enforce a suchsolelyand given byright
inmust be the district of whichone which broughttherefore

was an inhabitant. Its contention furtherdefendantthe goes
that under a ofIt insists construction thethan this. proper

ofstatutes there was no cause actionStatesUnited existing
It will that theof the be observed actionin favor plaintiffs.

for ofthe acts defendant,,to recover damages wrongfulis one
death of and father of thein the the husbandcausing respective

survive atSuch an action did not law.plaintiffs. common
inacts of were done the Indian Terri­The defendantwrongful

2,1890, anOn was withMay passed by Congresstory. .act
to the Indianof Oklahoma and theTerritory Terri­respect

2, 1890, 81,Act of 26 Stat. c. 182. The 31st sec­tory. May
Indian the oftion extended over the Territory provisions

themArkansas,statutes of onecertain amongspecified chap­
”“ 119;and andpractice, chapterter torelating pleadings

it5226,sections and is thatprovidedin that chapter, by 5.225
a of actiondeath, survives,rightfin of .causingcase injuries

inthat now in forcelike mostsubstantiallythe statute being’
in error contends that theTheStates of the Union. plaintiff

this over thechapterthe extendingeffect act ofof Congress
all its sections,in force thereinwas not toIndian putTerritory

and that,and practice;but those to pleadingsonly relating
the inthan common lawlawthere no othertherefore, being

nostated 'causethein the complaintforce Indian Territory,
if thosethat,stated,as heretoforefurther,of action. And

vsrereextendedof actionsin to thesections survivingrespect
of thethe statutefounded onthe action wasto theTerritory,

inmust bean action broughtand suchalone,United States
anis inhabitant.the of which the defendantdistrict

VOL. cxli —9
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The first of these is notquestions to inopen thisinquiry
Theease. no referencecomplaint to themaking Federal

statute, theonalleges wrongful'acts of thepart defendant,
toand recover therefor.prays damages "Whether thoseupon

facts the are entitled toplaintiffs recover is not a matter of
one of the ofjurisdiction, merits thebut. controversy. Sup-

in a State where there is no statutepose for theproviding
of such an action a suit issurviving the widowbrought by

and children of a deceased that his death wasperson, alleging
caused the act of theby defendant, and thewrongful defend-
ant been served with enters itshaving process andappearance

court,all anddenies the trial holdsliability, thatimproperly
was andthere renders for isliability therejudgment damages,

■other than a matter of erroneousanything theruling upon
? heldmerits Could it be that courtthe had no jurisdiction,

to hearno and determine the betweenright thecontroversy
? So, whether there or washere, not a statute inparties was

inforce the Indian that an action shouldTerritory, providing
insurvive case of anddeath, whether the facts stated inupon

the the had a cause of action thecomplaint plaintiffs against
defendant, were into the of themerits con-questions entering

and ofnot matters the thetroversy, affecting jurisdiction
If it had of the it had thecourt'. toparties, rightjurisdiction

whether those thedetermine plaintiffsand uponinquire facts
entitled towere judgment.

other ofcan the contention m error beNeither plaintiff
that service of al-made,sustained. wasAssuming process

the record nocontains that theevidence andthereof,though
did not itsdefendant first was,voluntarily appear, appearance

the ofraise but that ofalone,not to alsoquestion jurisdiction
ofmerits the ease. Its as was baseddemurrer,the appears,

Twoon three to of.grounds: the.referring question jurisdic-
thatthe the did factsthird,and nottion, statecomplaint

to a there-sufficient constitute cause of action. was,There
in instance,the first a merits.to thefore, general appearance

If the case was one of which the couldcourt take jurisdiction,
service,ansuch waives not all defects theinonlyappearance
to thebut all of inthe defendantspecial privileges respect

court in which the isactionparticular brought.
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1 of the act of as amended in1887,of sectionfirstThe part
the Circuit Courts of the Unitedto1888, gives, generally,

between citizens ofof controversies differ­States jurisdiction
in sum twoexceeds the ofwhere the matterent States dispute

and Such a con­of interest costs.dollarsthousand exclusive
was,It atherefore,in this complaint.wastroversy presented

Courts of the United Statesthe Circuitof whichcontroversy
true,it is as defendantthatAssume alleges,have jurisdiction.

is founded oninthis is a case which onlythat jurisdictionpot
of differentis between .citizensthat thethe fact controversy

thatwithin the of other clause,that itbut comesStates, scope
shall be beforecivil suitthat “no broughtwhich provides

courts, by any pro­of said any person, originaleither against
than that whereof hedistrictin othercess or anyproceeding,

into insist suit theonlystillinhabitant,” uponis an the right
waive,he andwhich mayis aone district personal privilege

the merits. In Ex Schol­it to partedoes waivehe by pleading
Waite said: “TheChief Justice369, 378,96 S.U.lenberger,

where a bethe mayof place personact Congress prescribing
of thethe' courts.onesued is not affecting general jurisdiction

in favor ofof ain the nature exemptionIt is rather persdnal
Thewhich he waive.”and it is onedefendant, judiciarya may

besides79,1 Stat.11, general jurisdictionact of 1789, giving§
of different States,between citizensover suitsto Circuit Courts

suit shouldthat no civil befurther generally,provided,
an inhabitant ofbefore either of said courts, againstbrought
in other dis­States, anythe Uhited any process,by original

that, inor whichinhabitant,which he was anthan oftrict
v. 12In the case of Tolandfound. Sprague,he should be

in­was not anthe defendantit that300,Pet. 330, appeared,
norwas foundsuitof in the brought,habitant the State which

“ It thatobserved :court appearsIn that case thetherein.
if the caseissue. Now,andthe toappeared pleadedparty

it .would not,in the court,one of a want ofwere jurisdiction
for thebe competentto well-established principles,according

is not thethatit. Buttoof theirsacts giveby anyparties
and thetheover partiesThe court hadcase. jurisdiction

defendant,thethat partywasthematter in objectiondispute;
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of nor found'not Pennsylvania, therein,an inhabitantbeing
'him. . .not reach . this wasNow,couldpersonal process

itor which was fora exemption, competentprivilegepersonal
4The casesof Pollard v. Cranch,to waive. Dwight,the party

1 are decisive to311,and Pet. show421, Foyles,Barry v.
as ifand the case stands the suitafterthat, plea,appearance
first ofusual manner. And the thesethewere brought'in

to and thatthatcases liability process,proves exemption from
too, is aattachment,in case of foreign personal privilege,

andbe and that willwaived,which pleadingmay appearing
Butler,that In v. 14 Wall. 282,waiver.” Lexingtonproduce

athe of the Circuit Court over be­controversyjurisdiction
incitizens of was sustained a case re­tween different States

it concededcourt,from the state was thatmoved although
in thethe suit could not have been commenced instancefirst

Court. See also v. Commonwealthin the Circuit Ins.Claflin
110 S. 81.U.Co.,

oh it isWithout authorities this obvi­multiplying question,
in andous that the who the first instance appearsparty pleads

to the merits waives to thereafter theany right challenge
the court on the that the suit has beenofjurisdiction ground

in Nat. Bank v. Mor­the district. Charlottebrought wrong
Co.v.132 U. S. Construction141; Fitzgerald Fitzgerald,gan,

U. S. 98.137
It from considerations that the Circuitfollows these Court

that is theand, us,had as beforejurisdiction; only question
the must bejudgment

Aflirmed.

BRIGGS v. SPAULDING.

APPEAL THE FOBCIRCUIT COURT OF THE UNITED STATESFROM.

THE NORTHERN DISTRICT OF NEW YORK.

185. MayArgued 3, 25, 1891.March Decided4,1891.No.

degree ofThe care of directors of therequired corporations depends upon
Subject to it is to be and to be inwhich each case is determinedapplied,

of all the circumstances.view


