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no inof suit to re-course,,and,out equitysuch compliance,
4962;the label. Rev. Stat. Wheatonfuture use ofstrain any §

S.v. 128 U. 652.617,8 Pet. 591; Myers,v. Peters, Callaghan
Decree affirmed.

GLEESON v. VIRGINIA MIDLAND RAILROAD

COMPANY.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

Argued 6,No. 287. April May 11, 1891.1891.Decided

cut,railway rain,by ordinaryA land slide in a an fallcaused of is not an
exempt railway company liability“act of God” which will the from

injuries therebypassengers beingto for caused while carried on the
railway.

duty railway companyIt.is the of a to so construct the banks of its cuts
they by ordinarythat not slidewill reason of the action of natural

causes, by inspection they keptand and care to see that are in such
condition; negligence, liabilityand the failure to do so is entailswhich

injuries passengers by way.givingfor to caused their
passenger railway by comingAn to aaccident on a the traincaused in

slide, raises, shown, presumption negli-acontact with land a ofwhen
partgence railway uponcompany,on the of the itafid the burdenthrows

beyondshowingof that the slide in fact of causeswas the result its
control.

This is an in theaction for Courtbrought Supremedamages
of the from the bill ofof Columbia. It appears excep-District

thetions that at the introducedtrial the evidence by plaintiff
a1882,tended that in he wasto show railway postalJanuary,

Officein the Postservice of the United Statesclerk, Depart-
in themonth,that on the 15th of that dis-ment; Sunday,

the runof fromhis official he was makingcharge duty,
car ofin a the de-to Danville,Washington postalVirginia,

course of such runfendant, and over its that in theroad;
the which occurredtrain in a land slidewas derailedpart by
in a and car in which the wascut, the plaintiffrailway postal
at work tender,from thewas thrown the track killingupon
the and that thefireman;and theengineer seriously injuring
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inthus hiswhile wasengaged performing duty,plaintiff,
the force of the strik-collision,forward byviolently-thrown

letter-box,a three of his ribsa stove and beinging against
left side contused,his head on the which injuriesandbroken,

hishave impairedto physical strength,claimed permanentlyare
hisled to dismissal from hismind and office,hisweakened

its duties.tohis dischargeof inabilitybecause
under thesethewas made :company propositionsDefence by

a rain which had fallenslide was caused abythe landthat
ofwas the act God;and therefore thathoursfew previous,

the ofcaused the trainvibrationslide, bya suddenit was
the was notwhich, therefore,anditself, company chargeable

ascertained that thehad, before,it two hours tracksincewith,
resulted from thethat theclear; and injury plaintiff’s,was

the car’s for whichletter-box,thrown theagainst postalbeing
incident,hesince took the riskwas responsible,notcompany

to his employment.
close of the court VivenÁt the the to-testimony, having

incertain instructions accordance with thethe requestsjury
atthe the defendant’s asof juryplaintiff, charged request,

follows:
burden of is on the to“I. The show thatproof plaintiff

thatdefendant was and its causedthe negligencenegligent,
the injury.

instructed that“II. The are the when hejury plaintiff,
took the of a clerk on the assumedrailroad,postalposition

hazard inrisk and attached to the and theif,the position,
hisof duties as he thesuch’, wasdischarge throughinjured

in and about the car indevices which he was properlyriding,
for the the rail-of mails,constructed thepurpose transporting

liable forroad is not such unless causedthe weresameinjury
the conduct of the or' itsnegligentby employés.company

The“III. court the' ainstructs whilstthat, largejury
cautionof is exacted fromdegree generally companiesrailway

order to avert to thosein the cautionaccidents, onlyapplies
which could or human careaccidents be avertedprevented by

and not to accidents from theand foresight, solelyoccurring
If instrumentsof God. believe that the andtheyact track
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of the defendant inwere itsorder, officers sufficient ingood
number and and that the accident- didcompetent, not result
from inany ofdeficiency theseany but from arequirements,
slide earthof. caused recent andby rains, that the andagents

of the hadservants reason tocompany believe thatgood there
was no such obstruction in its and thattrack, couldthey not,

exercise ofby care andgreat have discovered it indiligence,
time to avert the accident, then should find for thethey
defendant.

“ IV. If the believe from thejury that the defend-evidence
■ant's instruments, andhuman were suitable andphysical,

for the business in which itqualified' was that theengaged;
accident of was causedcomplained the downby ofshaking
earth which had been loosened rains,the recentby and that

■earththe was shaken thedown ofby this thenpassing train,
the accident was not such an act of for thenegligence which
defendant would be and the should findresponsible, forjury
the defendant.”

The counsel for the the ofplaintiff objected-to the-granting
first of these and asked the courtprayers, to itmodify by

“the words but that theadding to theinjury plaintiff upon
the car of the ifdefendant, the was inplaintiff the exercise-
of iscare, evidence ofordinary theprima lia-company’sfacie

But the court refused tobility.” the said and'modify prayer,
the. andplaintiff duly to theseverally ofexcepted granting
each one of said on behalf of the andprayers defendant, to
the refusal of the court to the said first asmodify re-prayer,

The so instructed, found for thequested. jury, defendant and
was rendered Thatjudgment accordingly. judgment having

been the court inaffirmed by term,general (5 Mackey, 356,)
this writ of error was.taken.

Mr. Ouion Miller whom Mr.was Isaac H.(with Ford' on
forbrief)the in error.plaintiff

Mr. Linden Kent for defendant in error.

the,There can be no about the correctness of lawquestion
in-as laid the courtdown as Does the.by prayer given.the
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the counsel for themodification as arequested by plaintiff,
and state the lawindependent correctlyseparate proposition,

case ?to thisapplicable
does not and there was no inWe that it error it.say refusing

it was contended that thewords,In other notwithstanding
of thethat cause accident was an act offact the proximate

burden of was the tostill the defendantGod, proof upon
forthat it was not liable the sustained theshow injury by

plaintiff.
of fromthat the the sim­It is true presumption negligence,

in which aof the accident ispassenger injured,ple happening
accident results fromthe defectivearise where anymay

or of themisconstructionmismanagement thingarrangement,
has immediate control and forthe defendant theover which

and construction of it isservice responsible,whichmanagement,
from omission orthe accident commissionor where anyresults

the railroad with to those mat­the ofon company respectpart
its control. to the current ofunderters entirely According au­

on theof of the de­thorities the partpresumption negligence
in such cases. Le Barron v. East Bostonfendant arises Ferry
312,11 Am. Dec. WesternAllen, 316; 717;S. C. 87 Trans­Co.,

11 v.v. Wall. ClarkeDowner, 129;Co. 12Barnwell,portation
2 Redfield on272; 256;How. Shoemaker v.Railways, Kings­

12 Wall. Railroad 10369; Reeves,v. Wall. 176.bury, Company
in this caseThe resulted from an act of Godinjury having

as a the ofestablished from thefact, presumption negligence
of the accidentoccurrence cannot arise. Railroad Co.simple

10 Wall. 176;v. v. St.Reeves, Louis & KansasGillespie City
6 MissouriRailroad, 554.App.

that theWe submit immediate and cause of theproximate
been disclosed notaccident as an act >of it wasGod,having

tothe court refuse to of theerror the firstmodify prayerfor
to asdefendant to this case the words:by adding applicableit

“ theBut that to the ear theiryjury theplcti/ntiff upon of defend-
,inthe was the care,exercise isant, ordinaryplaintiffif of

evidence the company’s liability.”prima faeie of
theTo'have modification in ofasked the thegiven light

would have been to have saidtestimonyplaintiff’s practically



R*DMIDLANDv. CO.GLEESON VIRGINIA 439

Opinion of tlie Court.

“ It isto the true that the his-­has shownjury, plaintiff, by
that the act the-­of God was the cause oftestimony proximate
I direct of thisbut to these circumstancesyouinjury, ignore

iscase. It for to in this case thatsufficient knowonly you
an that theresulted,accident and the andhappened injury,
defendant is not but for suchliableonly injuries,negligent is.

notunless he can and has that he was-shown affirmatively
In this is from theview the casenegligent.” distinguished

cases of v. 13 v.Stokes Pet. Railroad Co.Saltonstall, 181;
22 Wall. 341.Pollard,

Mr. Justice made theLamar, statement,having foregoing
delivered the of court.theopinion

most in case toIt will be convenient the decision of this
third made tothe instruction first.consider The'objections

it are three:
“ an act ofIt assumes that the accident was caused by(1.)

in ItGod, in the sense which that term is used.”technically
that the accident caused a land whichslide,was byappears

Thein cut or feet'a some fifteenoccurred deep.twenty
fallento rain hadevidence thatdefendant tending provegave

theafternoon of and onon the Saturday morning pre-Friday
claim theand the is that the slide was byvious; produced

We do not think such anthe earth the rain.of byloosening
“ anthe technicaloccurrence is embraced by phraseordinary

ofrain wasThere that theof God.” was evidenceact no.
fol-resultsthatorcharacter, any extraordinaryextraordinary

as notevent;a such onlyit. It was naturalcommon,lowed
must havebut alsobeen ashave foreseen probable,might

an eventsuchas come. Againstforeknown certain tobeen
Extraor-haveof tothe theit was duty company guarded.

suddenviolence,storms of unusual tempests,floods,dinary
suddenfrosts,severe great lightnings, earthquakes,droughts,

“ ”; butof Godto be actsbeen heldillnesses,deaths and have
vio-unusualrain of notin aknow of no instance whichwe

thereof, thein super-the results softeningandlence, probable
Ames,v.In Dormanficial have been so considered.earth,
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if heit held that a man is12 wasMinnesota, 451, negligent
as aresuch rises of watersfail to take highprecautions against

at cer­to beusual and and anticipatedordinary, reasonably
thethe and we think same principletain seasons of year;

157,2Street,case. Ewart v. (S.to this Bailey C.)applies
Steamboat10 Johns. New Brunswick11;v.162; Strong,Moffat

697;4 Zabr. N. J. Great WesternTiers,o. v. (24C­ Law)
v. 1 Moore P. C. 101.Braid, (N.Railway S.)

“theThe instruction does not hold defendant responsi-(2.)
itof sides of the cut made inble for the condition the by

of which causedroad,of the thethe construction waygiving
this is also well taken. TheWe thinkthe objectionaccident.”

the railroad structure as iscut as much a ofrailroad is part
• forand both are intendedfill. are boththe They necessary

is of a level track over whichone which theresult; production
is made the com-trains be The cutthe bymay propelled.
are not ofno less than the and the banks the resultfill;pany

of thebut of the direct interventioncauses,natural company’s
itIf it be the of the (aswork. duty company unquestionably

toin of the fills and the sothe erection necessary bridges,is)
and tosafe,them shall beconstruct they reasonablythat

in no reason cancondition,them a safemaintain reasonably
innot exist tothe same shouldbe dutywhy regardassigned

as as of will cause athe cuts. the lawsJust surely gravity
to thetrain to fall a defective or rotten bridgethroughheavy

of will those same laws causelife, sodestruction just surely
to the trackslides and obstructionsdangerousconsequentland

To all intents andfrom ill-constructed cuts.itself, railway
a cut where thea railroad track which runs throughpurposes

ofso near and so that thebanks are .gravitysteep usual.laws
debris, the commontrack the createdthe bywill uponbring

those banks.of isnature, Ordinaryoverhung byprocesses
result, andenable foreseeskill would the toengineers the

should lead the to guard againstordinary prudence company
overbalance theTo hold other view would be toanyit.

- mere item oflives of the abypriceless travelling public
in and afterthe of railroads;increased constructionexpense

all, moment.an in the of noitem, cases,number ofgreat great
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Queen’sin the Bench v. Ash­Division,late case TarryIn a
inQ. out of three declared sub­twoton, 314,1 B. D. judges
an ob­benefit,a man for his ownwho,thatstance suspends

andit to over thebeor highway, putsject, suspended,permits
in absoluteis under anthe safety peril thereby, dutypublic

Theit in such a state as not to facts.to dangerous.keep be.
the lessee andof case were these: The defendant becamethe

a of ahouse,of from the front which heavy lampoccupier
feet foot Asseveral over the thepublicprojected pavement.

November,in the fell on herwasplaintiff walking lampalong
in theher. It that theand previous Augustinjured appeared

an to thedefendant employed gas-fitter putexperienced lamp
in the aAt time the accidentof byperson employedrepair.

was water out of the of thedefendant the gas-pipesblowing
a ladder was raisedin this lamp-­and theagainstdoinglamp,

the and on the manfrom whichiron bracket, lampor hung';
the wind and the ladderwet,toladder,the owingmounting

to thehe, himself,to save andand clung lamp-iron,slipped,
itto fall. On examination,the caused the waslampshaking

discovered, which thethat the attachedfastening by lamp-was
state. The found thatjbheto was in a decayed jurylamp-iron

of the defendanton thethere had been part per­negligence
out ofthat the was repair through generalsonally; lamp

of the thatdefendant;not to the thebut knowledgedecay,
ofthe was the thecause of the fall ofimmediate slippinglamp

in theif the had beenbut that repair, slip­ladder; goodlamp
caused the fall. thisof the ladder would have Uponping not.

wasit that the en­Quain,Lush and JJ.,was held plaintiffby
if maintainsthat a aontitled to a verdict the personground

itfor his own isover the purposes,highwaylamp projecting
toit not to behis to maintain so as personsdangerousduty

ofit to a wantand if repair,causes owinginjuries,passing by;
competenthad ait his that heis no answer on part employed

1 346-7.man it. onto Negligence,Thomp.repair
Q.6L. R. B.&c. Railway,The case of v. LondonKearney

in thecited briefthe762, 763,759, (in Chamber,)Exchequer
Ininis thatof for in error, directly point.counsel plaintiff
awhile pub-had walking along■casethe been injuredplaintiff
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which fell from aa bricklie of the defend-by pierhighway,
A hadtrain and theant’s counsel forjust the-bridge. passed,.

that there nodefendant submitted was evidence of negligence.
“ChiefThe court There can(Kelly, says: be noBaron,)

was the of thedoubt that duty whodefendants,- had.it
over thebuilt this' to take such carebridge highway, that,
becan theavoided,where ofreasonably thedanger safety pub-

should bethe fon Thehighway providedusinglic question,,
therewhethertherefore, is,- evidence ofany onnegligencewas.

the anddefendants;the of that we allby understandpart
amount of evidence as to andsuch an fairly reasonably support

the The Lordthe of Chief injury. hisfinding Justice, judg-
said,in the court resbelow,ment and I cannotipsa loquitur,

to refer to thatdo better than It with-judgment. appears,
that a brickcontradiction,out fell out of a of thepier bridge

cause thewithout vibration causedany assignable except slight
weThis,a train. is notthink, evidence, butby onlypassing

■that it was forevidence, loose;conclusive otherwise so slight
notcould have struck it out-a vibration of its . . .place.

been built two orThe had three and it thewasyears,bridge
from time to toof the time thedefendantsduty inspect bridge,,

that the inand ascertain was order and all the-goodbrickwork
secured.”bricks well

of these toThe decisions seems us to beprinciple applicable-
case. If such be the law as to who,to this for their-persons

tocause the not-own projectionspurposes, overhang highway
them, a must itconstructed be the law as to thoseby fortiori

ofwho, for their own toundertake constructpurposes profit,
and to ititself,the and who-safe,keep yethighway serviceable

it to be from'- ofallow considerationspractically overhung,
or negligence.economy through

. the case of theVe think Central Railroad v.Co.Virginia
230,Grattan, 237,15 to which we are referredSanger, by

error,infor is illustrative of the-counsel plaintiff strongly
in this to which itcase, bears a close resemblance.principle

had been of the trackSome rocks for'thepiled up alongside
of and some of them theballast, track,purpose got 'upon..

In. render courtcausing the'injury. mg'"its opinion says:the.



MIDLAND R’D CO.v. VIRGINIA 443GLEESON

Opinion of Court.tlie

“ the roadas well ofin thethemselves ownership,Combining
mostbound to thearelocomotives,cars theyof the andas

of theinnot the managementcare and onlyexact diligence,
track,ofand care thein the structurecars, but alsotrains and

ofto the safetynecessaryand all the subsidiary arrangements
arise fromAnd as asaccidentsthe frequentlypassengers.

other causefromtrack,on as anythe perhapsobstructions
there is nothatit to follow,would seemwhatever, obviously,

embracedmoreduties of a railroad clearlyóne of the company
far asasto their safely,its carrywithin warranty passengers

ofthan thewill duty employinghuman care and go,foresight
roadin theirand againstthe utmost care guardingdiligence

Nashua, & LowellSee also v.McElroysuch obstructions.”
Carriers, 524;on Common400;4 HutchinsonCush.Railroad,

102Co., U. S. 577.v. RailroadBennett
of course makes it.ofthe theThis view of companyobligation

vibrationcaused theslide was bythat the suddenlyimmaterial
inofa failingthe train itself. It is not negligenceof question

itin toof allowingto butobstruction,removethe negligence
there.get

to refuse toit was errorthatWe are also of the opinion
as byfor the defendant requestedthe firstmodify instruction

the plaintiff.
and181,13 Pet.Saltonstall,in v.Since thé decisions Stokes

settledit has been341,22 Wall.v. Pollard,Railroad Company
accidentof anthat the injuriouslawin this court happening

onofevidence negligenceinis primapassenger cases fade
himselfbeingof the andcarrier, that, (the passengerthe part

'.thereststhen uponof thein the exercise due burdencare,)
and thatwasthat its whole performed,carrier to show duty
The ralehuman foresight.the was unavoidable byinjury

acceptance;in those cases has received generalannounced
Seaboardin &Inlandat the termand was followed present

551.139 U. S.Tolson,Co.v.Coasting
■ court in-of thethe actiontoThe defendant seeks uphold

thefor, distinguishingbythe modificationrefusing prayed
make two distinctions:at bar. It tocase attempts

“to cases where-confinedof the rule is1. That the operation
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the accident results from defectiveany mis-arrangement,
or ofmisconstruction over which themanagement things

defendant has immediate and for thecontrol, management,
andservice construction of which it is orresponsible, where

the accident results from oromission commission onany. the
of the railroad with to thesepart company mattersrespect

under its control.”entirely
2. That the from an act of God isinjury as aestablished

wherefore thefact, of from the occur-presumption negligence
rence of the accident cannot arise.

ofNeither these distinctions is sound,attempted since, as
has been theshown, defect was in the construction of that
over which the defendant did have control and for which it
was and since the slide was not causedresponsible, the act'by
of inGod, admissible sense of thatany ifphrase. Moreover,
these distinctions were assound, still', a matter of correct

the shouldpractice, have been made.modification
that,The law is the must show inplaintiff thenegligence

qdefendant. This is don if theprima by'showing, plain-facie
tiff be a that the accidentpassenger, occurred. If that acci-

indent was fact the result of causes thebeyond defendant’s
' or of the act of itresponsibility, God, is still none the less truó
that the has made out hisplaintiff case.prima "Whenfacie
he the occurrence ofproves the accident, the defendant must
answer that case from all the circumstances of exculpation,
whether disclosed the oneby or the other.party areThey
its matter of defence. And it is for the to in thejury say,

th¿of all the andlight under thetestimony,- instructions of
court, whether the relation of cause and dideffect exist, as
claimed theby defence, between the accident and the alleged

circumstances.exonerating But when the court refuses to
so frame the instructions as to the inrule topresent respect
the andprima case, so refuses on either of the groundsfacie

which the refusalby is to be itsought herein, leavessupported
the withoutjury instructions to which are entitled to aidthey

in•them what weredetérmining the facts and ofcauses the
accident and how far those facts were or were not within the
control of the defendant. This is error.
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reversed, and cause- remcmded withJudgment direction to
new triol,order a and to take notproceedingsfurther

with thisinconsistent opinion.

Mr. Justice Brewer dissented from the andopinion judg-
ment in this on thecase, that it is in ofcontraventionground
the rulesestablished as to what be considered on anlong may

record.incomplete

LEWISBURG BANK v. SHEFFEY.

APPEAL PROM THE DISTRICT COURT OP THE UNITED STATES POR

THE DISTRICT OP WEST VIRGINIA.

Argued 23, 11,No. 338. 1891. Decided 1891.April May

application rehearing, adjournmentAn for made after the of the term at
entered,which the final decree is made too late.was _

controversy parties,A decree determines thewhich whole between the
except execution,leaving nothing carryto be done to it into is a final

purpose appeal;decree for the of and none the less so that the court
controversy, purpose distributingfundretains the in for the of it as

decreed.

On 11th October, 1875,the of Robert J. executed aGlendy
deed of F. on of intrust to Alexander Mathews a tract land

hisGreenbrier West to'secure two certainCounty, Yirginia,
$10,000 $5000,notes for and heldpromissory respectively, .by

the also and all other debtsBank of and “anyLewisburg,
time hereafter owe towhich the said at saidmay anyGlendy

notes oreither the renewal of the saidbank, negotiable byby
Bank ofhim the saidloans made to Lewisburg,original by

that thehowever,with this andexpress provision stipulation,
oftime exceed the sumsaid not at oneindebtedness shall any

fifteen dollarsthousand ($15,000).”
executed- anotherNovember,20th 1876,On the of Glendy

Jr.,W. and Jamestrust deed to Bumgardner,SheffeyHugh
theof State of coveringof the Yirginia,county Augusta,

situatedof landtracts orand also severalsame lands, parcels


