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ofequity against'the board of land commissioners of the StateA suit in
swampby purchaser and lands underbrought a of overflowedOregon,

26, 1870, restrain the defendants fromin order toofthe act October
plaintiff’salleges are violative of the contract'doing the billacts which

lands,purchased and arethe which unconstitu-when hethe StateWith
plaintiff’s rights privileges,tional, and and it isthe whichof-destructive

irreparable propertydamage rightshisand mischief toalleged workwill
against meaningthe State within the of theacquired, a suitis notso

the United States.the Constitution ofAmendment toEleventh
equity against aofficials ofinin which orThe cases reviewed suits at law

be,State,State, tobeen heldpermission havebrought without of the
State, brought in ofagainst violationsuits the thereforeeither and the.

hand,or,Constitution; othertheonAmendment suits\Eleventh to the
byState, illegal donepersons actsagainst forthewho hold officeunder

State, and thereforelaw of thethem under color an unconstitutionalof
againstnot suits the State.

17, 1879,repealingJanuary the actOregon oflegislatureact ofThe of the
lands,1870, swamp and26, concerning and overflowedtheof October

same, appliconcerning not invalidate anregulations the did.making new
lands;purchase ancation, such but suchduly passage,its tobeforemade

requiredpayments bymakingperfected by the thebeapplication could
1VOL. cxl—1



TERM, 1890.OCTOBER
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repeal, prescribedact by act;of 1870 after its but within the time that
acquired good againstand a title thus is the State.

16, 1887,legislature Oregon FebruaryThe act of the of of declaring all
swamp twentycertificates of sale of or overflowed lands void on which

per purchase price paid prior 17,January 1879,ceDt of the notwas to
certificates,requiringand the board of commissioners to cancel such im-

paired bythe contract made the State with the defendant in error under
26, 1870, 17, 1879,Januaryact that act andthe of October as the act of
court,by. 1,are andconstrued the was therefore violative of article sec-

10,tion of the Constitution of the States.United

This was a suit in the a citizen of Cali-equity by appellee,
fornia, the who, under the constitution ofagainst appellants,

as of state, and treasurer ofOregon, governor, secretary state,
the board of land commissioners of that State, tocomprised

and themrestrain from and aenjoin selling conveying large
of in State,amount land that to which the assertedapjlellee

title. The lands are a of those toportion granted Oregon
12,under the land act of March 121860, Stat. andswamp 3,

are claimed the to have been sold the State toby appellee by
inOwen,one H. C. 1881 and a1884,'for valuable considera-

tion, in withaccordance the of an act of the Stateprovisions
October from26, 1870, whomlegislature approved appellee

derived title.
was a demurrer the onbill,There to the that theground

State, was,was the and therefore,suit practically against pro-
the Eleventh Amendment tohibited the Constitution. Theby
was overruled 28,demurrer by January 1890,Judge Deady,

in 43his Fed. 196. On rehear-opinion being reported Rep.
the 18, 1890,before same the order over-ing judge August

the demurrer was 43confirmed,- 339,Fed. and aruling Rep.
decree entered the defendants from sell-perpetually enjoining

inthe as in the amended bill. Anquestion,ing prayedlands
from that decree the case here.appeal brought

case,inmaterial facts the theThe as bv amendedpresented
demurrer, Till, 5,the were as Art. ofbill and follows: the§

“of the State ofconstitution that theOregon, provides gov-
state,of and state treasurer shall aernor, constitutesecretary

for the sale of andboard of commissioners school university
and for the investment of the fundslands, therefrom,arising
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are such as beand duties may prescribed bytheirand powers
of the State,act of the legislatureThelaw,” approvedetc.

method for thea of the1870,26, disposalprovidedOctober
to her under the act oflands enuringoverflowedandswamp

itits first section enacted that the com-1860.12, ByMarch
at that time was the of thelands (who governorofmissioner

or to alla select thedeputiesshould deputyappointState)
field,in the each tractlandsoverflowed describingandswamp

distinct, manner, either sub-and.in 'a clear by legalselected
and to make return of the sameactual survey,divisions or by

' The act thenfor examination. providedto the commissioner
as follows:

“ of and overflowedas the selection2. So soon swampSec.
said Commissionerhas been bylands in completedcountyany

toof said Commissioner makeit shall be theLands,of duty
in tothereof one beduplicate, copyout and descriptionsmaps
and other to be filed inoffice,in thein hissuitable-bookskept
the in which suchofof the Clerk countythe office County

it the of suchand shall belocated;lands be dutymayswamp
certificate to said Com-to forward his officialClerkCounty

said andthe date which descriptionsof mapsmissioner on
certificate it shall beof suchfiled.so thewere Upon receipt

ofnotice saidtoof said Commissioner publicthe giveduty
infor four successivelyand weeksapproval filing,completion,

ifin and nosuch cpunty;some weekly newspaper published
inthen suchin such newspaperis county,publishednewspaper

select iii anas he county,may adjoining
“ thislands of Stateoverflowed3. The andSec. swamp

not less thanat asaidbe sold Commissioner priceshall by
the ofin overacre coin. agedollar Any personone go.ldper
States, orof the Unitedand a citizenbeingtwenty-one years,

citizen, asato become requiredfiled his declarationhaving
thean forbecomelaws,naturalization applicantthe mayby

and overflowedsaidor tracts of swampof tractpurchase any
the tractthereforhis. (describinglands upon filing application

ifor,the survey;or tracts he desires to actualbypurchase),
ditches,fences, monumentsmade,no has been then bysurvey

Commissioner,saidwithlandmarks,oror other artificial natural
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it towhose shall be endorse thereonduty immediately the
In ofactual date of such case adversefiling. forapplicants

ofthe tract or itland,same shall be theparcel swamp duty
to sell the same to theof said Commissioner legal applicant

whose is first filed. Withintherefor, application ninety days
of the notice inafter the date section twoprovided ofpublic

of-this centum theact, shalltwenty per purchase money be
•the to said Commissioner, whoseby applicant itpaid duty

be to issue to the a therefor,shall andapplicant. receipt the
saidbalance of shall be onmoney ofpurchase paid proof

reclamation, as hereinafter provided.
4. shall be to“Sec. issued forNo.patent any applicant any

landsor overflowed until theswamp applicant therefor has
ofto the satisfaction said Commissioner, that the landproved,

for he claimswhich a has been orpatent drained otherwise
cultivation;made fit for but such made,upon proof being

•and of the balance of the onpayment purchase themoney
amount land reclaimed,of actually the said Commissioner

toshall issue the such andapplicant making proof payment,
a for the land so Saidreclaimed. shallpatent bepatent ap-

and the Governor,proved ofsigned by State andSecretary
Treasurer,State as for the Atprovided Constitution. theby

ten from afterexpiration years and his first all.of payment,
lands claimed an whichswamp by no suchapplicant, upon

of reclamation and'proof made,has been shall revertpayment
State,to the and thereon shall be forfeited:money.paidthe

That allProvided, land which has beenswamp successfully
incultivated either the cereals or forgrass, threevegetables

beshall considered as reclaimedyears, within the mean-fully
of this act.”ing

“ 6. . .Sec. -. Provided, That in case the office of Com-
of ismissioner Lands not created law, the of thisby provisions
beAct shall executed the ofBoard forby Commissioners the

sale of school and lands.” Session 1870, 54.university Laws, p.
thisWhile in force, wit,was atto a date toprioract.
18,October 1878, C. Owen madeHenry an toapplication
a of State,thepurchase large lands fromquantity swamp
the in to theincluding controversy,lands provisionsagreeably



PENN OYER' v. McCONNAUGHY. 5

of the•Statement Case.

and 3d of1881,on the of theact;if the and 23d November,’
thewithin after date of1884, thedays publicApril, ninety

theof and ofnotice the of the descriptioncompletion maps
he toact,in the of thelands, for second sectionprovided paid

third section,thecommissioners,the board of as required by
thou-centum ofthe of the over forty-threetwenty priceper
whoFelton,acres land. Owen these to onesand of sold lands

latter$30,000,them the the sum thesold to for ofplaintiff
the of thealso to State remainderpay pur-assuming to the.

it due.chase becamewhenprice
After made to as aboveOwen his application purchase,

wit,made tomentioned, but before he had the first payment,
an act1878,’October the of the State18, passedlegislature

itsafter17,which went into effect 1879, days(ninetyJanuary
theas constitution of thedate, State,)byprovided expressly

new1870,aforesaid act of and entirelythe makingrepealing
landsof thefor the and sale swampdispositionregulations

“ Allninth section was as follows:to the State. Itsbelonging
overflowed landsof andfor the purchase swampapplications

; which have notact,to the of this. . made passageprevious
or which werelaw,made withbeen accordanceinregularly

nothave fullyand themade, compliedregularly applicants
under whichof lawand thewith all the terms requirements

cen-of the twentymade,were the perpaymentthey including
declared, and of novoidare herebytum of the price,purchase

'46.1878, 41,ofor Session Laws pp.force effect whatever.”
of- State an16, 18‘87, passedthe thelegislatureFebruary

“All certifi-follows:act, the offirst section which providedas
for theof commissioners salesale,cates of issued the boardby

of thefor the investmentandof and landsuniversityschool
onoverflowed landstherefrom,funds for' orswamparising

was notthethe centum of purchase pricewhich twenty per
andvoid1879, are17, herebyto Januarypaid prior declared

of commis-and boardsaidwhatever;no force or effect[of]
cer-to cancel saidand directedis authorizedsioners hereby
The'9, 10.1887,ofLaws pp.tificates of sale.” Session

to theof sale herein were receipts providedcertificates referred
in act offor the third section of the 1870.
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under the of the statute of theprovisions 1887, boardActing
of land commissioners cancelled the ofcertificates sale issued

Owen, aforesaid,to as because the ofcentum thetwenty per
of not been 1879,land had to 17,the paidprice prior January

of intodate when the act 1878 went effect; and,the claiming
had the State,that said lands reverted to had ordered them to

had,sold,be and about 1000sold acres of them underactually
ofthe act 1887.\

Mr. Lewis L. McArthur and Mr. H. H. forNorthwp ap-
pellants.

I. Owen never had a contract with the State which was
the Constitutionby of the United States. The actprotected

26, 1870,October was notof a nor itdid ofgrant partake
ofnaturethe a It was agrant. mere preemption privilege.

a beSuch revokedmight the State at-privilege' by any
before actual considerationtime or theany beforepassed per-
who had filed anson for hadapplication enteredpurchase

or orland had theupon occupied reclamationbegunthe
We contendthereof. that toby simply purchaseapplying

and overflowed lands under the to,act referred no suchswamp
relations arosecontract between the and the Stateapplicant

are theas by constitutional invokedcontemplated provision
Inthe other wordsby actappellee. the does not tobelong

that class of laws which contracts,can be denominated except
far as it has been executed and with.actually compliedsot

the ofact. 1878 a new method of ofBy thedisposing public
oflands the State was established. Restrictions were placed
the ofupon land to be onequantities purchased ap-by any

the waspurchase price and wasplicant, changed, protection
actualafforded' settlers.

With the of the act ofrepeal 1870 Owen’s mere naked
to inthe lands wasapplication bereft ofpurchase controversy

life.all No act on his ofsubsequentlegal part, whatever
nature, could restore it. of centum,thePayment pertwenty
at the time averred in amended bill,the him nogave right
whatsoever to of lands and ofthe the theany acceptance
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the of wascentum board land commissionersbytwenty per
bind theof and did not State.without lawauthority

ofthe aIt is common thatlearning authority public agent
law as it is. he acts. 4leon the when has suchonlydepends

areas and cannot bind thepowers spedifieally granted, public
that been takenunder have v.powers away. Anthony County

693; Cleburne,101 U. S. v. 131 162,Coler U. S.Jasper,of
173.

this allas if to matterFurthermore, place beyond con-
thattention, section 9 of the act of 1878 declared

“ of andAll for the overflowedswampapplications purchase
tide, ofto the thislands, act,or madelands, passageprevious

in with law,not been made accordancewhich have regularly
the have notmade,or andwhich were applicantsregularly

of theand lawwith the termsall requirementsfully complied
the of themade,were including paymentunder which- they
arecentum of the price, hereby declared.purchasetwenty per

of no force effect whatever.”and orvoid
tocontend,as wewas;of this section requireeffectThe

tocentum JanuaryOwen of the priorby twenty perpayment
Ñor does thisact took effect.the date when the1879,19,

as im-unconstitutional,itthe renderconstruction of section
which Owen hadof contract withthe anypairing obligation

that he hadfor obvious reasonthe theState, acquiredvery
theno vested under contract.allegedrights

orout of contractsIt is growingvested growingonly rights
of Contracts authorizedof nature byout in thetransactions

the constitutionalstatute, provisionthat are protected by
must be so farthe per­And righttheby appellee.invoked

assert­theto be done by partythat remainsfected, as nothing
does notthe statuteis it that theit. Then repealonlying of

itis it that becomes a vestedthe Thenaffect right. only
And sothe statute.ofwhich stands independentlyright

v. 2 Wall.Joliffe,this court Steamship Companydecided in
450.

State,is one theeffect,in andsuit, againstII. This substance
Amendmentthe Eleventh1and ofcomes within the prohibition

interestto nothe Constitution. háveappellants personalThe



■ TERM,8 OCTOBER 1890.

■ Opinion of the- Court.

'•in'the are sued in theirTheycontroversy. representative
as officersof the State. We claim that is,the Statecapacity,

•in and,a'substantive the actual thesense, defendant,party
constitutional,State within the.being exemption guaranteed-­

Amendment,the Eleventh the court didbelow not haveby
was inThis decided In re 123■jurisdiction. principle Ayers,

S. inU. it held443, which was that where bill inadistinctly
is the andofficers of aEquity brought State,against agents

tlife-nominaldefendants nohave interest in the sub­personal
matter of bill,the and suchsuit, anject forbeing injunction

such officers and to restrain and themagainst agents enjoin
from acts it is do,which inthreaten totheyalleged pursuance

a statute ofof the in its forState, name and its use, which,and
if done, would constitute a thebreach on of the State ofpart
an contract it andbetween the ais suitalleged complainants,

'■ the State within the of the Eleventh Amend­against meaning
ment, the State not be named as aalthough de­may party
fendant.

Mr. G.A. and G.Mr. R. forDolph Bellinger appellee.

Mr. Lamar,Justice the statement,aftér making foregoing
the ofdelivered the court.opinion

•The contention of the was,below that the actcomplainant
under1887,of which the to inact,defendants below assumed

■'the matter of of sale,the cancellation his certificates of was
•‘in violation of section 10, I,article of the Constitution of the

¡United inStates, that it the of the con­impaired obligation
tract made between Owen and the State for the sale of the
lands; that the in thewere, therefore,defendants acting prem­

reasons,ises without and for thoselaw; that, itauthority of.
not be:could asserted that the was'suit the State.against

‘The on thedefendants, other insisted thehand, that aforesaid
was was,valid and constitutional;' suit•legislation that the in

effect, the that,and Courtagainst State; therefore, the Circuit
Avas forbidden to theexercise thein. matter'byjurisdiction
•'Eleventh Amendment to the Constitution.

This appeal, andtherefore, involves the appli-construction
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thetwo distinct of Constitution which areofcation provisions
the the toother-, theone by partiesset against controversy,up,

of their contentions. Thein respective complainant,support
claim for the-relief for thatbases his clauseprayedbelow upon

“ nowhich that10, I,of section article State shallprovides
”■law contracts;the of whilstimpairing obligationany-pass

the thebelow,-defendants Elevenththe rely uponappellees,
the whichConstitution,to declares that “theAmendment

not beof the United States shall construed tojudicial power
commenced,in law orto suit ofextend any prosecutedequity

ofof the United States another. State,any by-citizens■against
ofor or a State.-'”.citizens subjects foreignby

isofthen, for de­The jurisdiction first-presentedquestion,
in onesuit, effect,Is this a State,termination. -légál- against

of the tothe thewithin Con­Amendinentmeaning Eleventfi
number of astitution? A very large cases-involving variety

under this amendment have- been:of beforearisingquestions
asand,for ex­this court naturally'.beadjudication; might

thein of and wide-reach­view the interestsimportantpected,
theinvolved, havedissenting Opinionsing political.-relations

the-numerous. Still enunciatedbeen general principles by
ofwill, whole,a review the be-foundthese uponadjudications

court and thethe of the dissentientsto be such as majority
are substantially upon.agreed
■■ that can maintained inis well no action beIt settled any.

ofcourt the citizens of one the States aFederal againstby
oonsent,its even the sole of suchState, without though object'

within the of theto the State constitu-operationsuit be bring
which that “no Statetional shall.pass anyprovision provides

of contracts.?’ Thislaw the obligation immunityimpairing
andis and the con-of a State from suit absolute unqualified,

toit is not be so construed as tostitutional provision securing
the ofthe reach of the court.the State within processplace

it well that a suit theis against■Accordingly, equally settled
á to them to the acts which con-officers of doState, compel

is,it of its in a suitcontracts, effect,stitute a byperformance
the itself.'Stateagainst

two classes ofIn the of this latter principleapplication
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ofin the decisions thiscases have andcourt, it isappeared in
class ato which caseparticular that dif-belongsdetermining

beenviews have presented.fering
first class is where the suit isThe the offi­brought against

State,cers of the as the State’s action andrepresenting liabil­
it, not athus to the record, theity, making though party real

which the so as tojudgmentparty against operate compelwill
its reit to contracts. In 123 U.specifically Ayers, S.perform

711;Jumel,Louisiana v. 107 U. S.443; Antoni v. Greenhow,
769;S. v.U. Macon &Cunningham107 Brunswick Railroad,

v.446;109 U. S. Southern U. S.Hagood 117 52.
is aThe other class where suit is defendantsDrought against

who, to act as officers of the and under theState,claiming
of statute,color an unconstitutional commit ofacts andwrong

to the and theof underinjury rights property plaintiff acquired
suit,a contract with the State. Such whether to re­brought

cover or in the hands of suchmoney defendants,property
them in behalf of the ortaken for com­unlawfully by State,

in in aor, case thewherepensation damages, proper remedy
at law is for an to suchinadequate, injunction prevent wrong

mandamus,and or for a in a case,like to enforceinjury, upon
the defendant the of aperformance plain, legal duty, purely

— not,ministerial is within the of the Eleventhmeaning
Amendment; an action the State. Osborn v. Bankagainst

States, 738;the 9United Wheat. Davis v. 16 Wall.Gray,of
v. 15203; Branch,Tomlinson Wall. v.460; Web­Litchfield

Railroad,773;ster 101 U. S. Allen v. Baltimore & OhioCounty,
1, S. 311;U. Board v. 92McComb,Liquidation41­ of
531;S. v. 114Greenhow,U. Poindexter S. 270.U.

It is not our to a of orall, evenpurpose attempt review
of these as dodecisions, to so would un-many, intelligently

in connection,this and this wouldnecessarily protract opinion,
will,nosubserve It sufficient,useful be topurpose. perhaps,

refer to some of whichthose this case most resembles.nearly
It is believed that the case before us is within the principles

of the case of. Osborn v. Bank theand Unitedgreat leading of
States, 9 738,Wheat. in which was deliveredthe opinion by
Chief Justice Marshall. was inThat a suit broughtequity,
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in ofthe Court the United States for District-oftheCircuit
Ohio, and ofthe directors the Bank ofby president, company

Osborn,the United to restrain auditorStates, of theEalph
Ohio,State of from a law of that State which wasexecuting

in of, to,violation the andand destructive rights privileges
conferred the the charter of the bankupon complainants by
and the ofConstitution the Unitedby States. One of the

was,in the case whether an couldleading inquiries injunction
be issued to restrain whoa was a State fromperson, officer,

an officialact the statute of the State.performing enjoined by
The that wasby discussed, in aquestion presented inquiry

onmanner, the that themasterly statute of theassumption
unconstitutional,State was and it was held that in such case,a

of would lie.grounds equity interposition existing, injunction
With to the ifthat case was maderegard objection, any by

bill,the for the ainterference of court of it waschancery,
was,the of Ohio, therefore,State and within theagainst pro-

hibition of the Eleventh theAmendment, court held that the
of fromexemption the State could not besuability pleaded by

its officers when were forthey proceeded against executing
an unconstitutional act of the State. This was dis-question
cussed most in ofthe the otherthoroughly, light provisions
of the Constitution theto of therelating jurisdiction Federal

“thecourts, and conclusionarrived at thus announced: It was
then, to make a decree defendants in ‘theproper, against the
Court,Circuit if the oflaw the of beState Ohio torepugnant

the or to theConstitution, a law of United States made in pur-
suance thereof, so as noto furnish to those whoauthority

ortook to those who the forreceived Whichmoney this suit
was instituted.” 9 Wheat. 859.

Ohio,The of theunder which defendantstatute was acting,
was then examined and to befound unconstitutional. The
case then saidbe tomay have establishedfully the doctrine

.that an officer of a State be fromenjoined amay executing
statute of the State in conflictwhich is with the Constitution
of, the States,United when execution wouldsuch violate and

. and ofdestroy the therights privileges complainant.
The stated Chief Justice Marshall, thatprinciple (inby case,)
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on the it“in where dependsthat all cases party,jurisdiction
“in and that thethe the Eleventhrecord,”-is' namedparty

in the ais limited those suits which -State istoAmendment
ina certainthe has been torecord;” degreeto qualifiedparty

court,of and now' it isthe decisions thisof subsequentsome
- of that the whether athe settled doctrine courtthis question

of Amendment isis the the Eleventhsuit within prohibition'..
toreference the nominal onnot determined partiesbyalways

will and theas the court look behindrecord, throughthe
■ whothe to are realon record thenominal parties ascertain

andLouisiana,v. Newthe New Hampshireto suit..parties
re108 S. InLouisiana, 76; Ayers,U. supra.York v.

■ thedoctrine of v. Bank Unitedthe OsbornBut general of
will restrainof United StatesStates, that the circuit courts the

statute offrom an unconstitutionala state officer executing
and,it-when to execute would- violateState, privi­the rights

- theof the which had been byguaranteedleges complainant
and would work andConstitution, damage injuryirreparable

the thehas never been from.1 Onto, him, contrary,departed
in aof case been and enforcedthat have recognizedprinciples

in we have referredcases,number of those-very large notably
above mentioned.as to the second'class of-casesto, belonging

to a rail-v. the State of Texas hadIn Davis Gray, granted
sections of landof that State 16 alternateroad corporation

bethe line of the road which was thereafter tomile alongper
■itsthe and locatedThe landslocated. company surveyed

. done,beenthem. After all those hadroad through things
land ofcommissioner of state and theoffice,the the 'governor

State,theunder the of a statute ofState,the authorityacting
the State,the lands forfeited to werewhich had declared

tolands and for themcertain of the patentsselling delivering
theroad,At the suit of the of thethe receiverpurchasers.

inter-of £he United them fromCourt StatesCircuit enjoined
•; the of andwith road in thethe sellingfering rights premises,

thisits lands and affirmed; byand that decree wasconyeying
the in the in that casecourt. ofSome expressions opinion

Lee,in the v.criticised of Stateswere case Unitedsubsequent
in 443, 487,106 U. and also 123 U. S.196, 244,S. In re Ayers,
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where werethe examined and488, objectionable expressions
overruled,held to have been mere It has notdicta. been

on the it has been cited withhowever, but, contrary, approval
relied inand as a number of cases;upon authority subsequent

and the of it are as sound.underlying principles regarded
In v. U. S. theMcComb, 531, 541,92LiquidationBoard of

same was In that ancase wasprinciple applied. injunction
theissued Circuit Court of the United at the ofStates, suitby

the holder of certain bonds of the of toLouisiana, re­.State
strain the the State,board of of of theliquidation composed

and certain other state from certainofficers,governor issuing
of the kind to debtsame of bonds a claimed to beliquidate
due from the toState the Louisiana Levee on theCompany,

suchthat use would of com­the securities theground impair
and would thethus be violative of contract he hadplainant,

with State;the and that decree was affirmed this court onby
In the of Mr.court,the Justiceappeal. delivering opinion
said: “The to stateBradley objections proceeding against

officers mandamus or that it infirst, is,are:by injunction
effect, the State and, thatitself;proceeding against secondly,
it interferes with the official discretion in thevested officers.
It is conceded that neither of be (these can done. Athings
State, consent,without its cannot be an individual;sued by
and a court cannot substitute its own for that ofdiscretion
executive officersin matters to thebelonging proper jurisdic­

oftion the latter. But it has settled, that,been well when a
official no exercise of to bediscretion, isplain duty, requiring

and is who willrefused,performed, performance any person
sustain refusalsuch have a mandamuspersonal injury by may

'to its and when issuch threatenedcompel performance; duty
to be violated act,some official whoby any personpositive
will sustain com­for whichpersonal thereby, adequateinjury

cannot be had have an topensation law,at may injunction
it. In andsuch the writs of mandamusprevent cases, injunc­

tion are somewhat correlative to each other. In' either case,
if the officer anthe of unconstitutional law forplead authority
the or it will notviolation of hisnon-performance duty, pre­
vent the of Jawthe writ. An unconstitutional will'issuing
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”and v.void;null Osbornthe courts asbe treated by citing
v.and Gray.Davisthe United StatesBank of

ai,wasThathas adverted to.v. GreenhowPoindexter been
ofof Rich­the treasurer thein detinue cityagainstaction

which heof an officefor themond, recoveryYirginia, deslf
of thein whichtaxes,for plain­seized paymenthad delinquent

thecut from bonds bytendered issuedhad duly couponstiff
30, 1871,of Marchthe actof under fundingState Yirginia,

thedue State.for all taxesthat act receivablemadeand by
and act­collector,as taxoffice,color ofdefendant, underThe
in 1882,the Stateof statute ofenforcement a passedin theing

totaxes,for refusedthe of theforbade receipt couponswhich
Itof.the seizureand made complainedsuch tenderreceive

the Generalthat the act of Assemblythis courtwas held by
because it wasvoid,andin unconstitutional1882 waspassed

the Stateinto betweencontract enteredof thean impairment
unconstitu­1871;of that beingthe actits bondholdersand by

that thedefendant;thetoit afforded notional, protection
him,maintainable as a wrong­was againstproperlyaction

inState,the theand'that it was not an actiondoer ; against
whole wasAmendment. The questionof the Eleventhsense

both onMatthews,most Mr. Justicediscussed bythoroughly
from ofand theand theauthority, following opinionprinciple

Miller,Mr. Justice inthe delivered v.court, Cunninghamby
Railroad, 446, 452,109 U. S.& BrunswickMacon quoted

“ ofAnother class cases is where anwith individualapproval:
for actin some to another in tois sued tort injurious regard

to which hisor is has acteddefence that heperson property,
of theordersunder the In he is notthese casesgovernment.

as, is,or because he the officer of the butsued asgovernment,
theindividual, and courtan is not ousted of be­jurisdiction

he assertscause such make out hisofficer. Toauthority-as
he mustdefence that inshow his was lawsufficientauthority

to him.”protect
v.Allen Baltimore & 114 U. S.Ohio Railroad Company,

311, Greenhow,decided at the same andtime as v.Poindexter
on the inwas, features,of that case, all essentialauthority

to thesimilar case under In theconsideration. discussing
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officers of a inby injunction State, suchremedy against cases,
Matthews,Mr. Justice the of thedelivering opinion court, relied

v.Osborn Bank theupon Unitedlargely States; Boardof of
Mc­v. Comb­ Davis v. andLiquidation ; Gray othermany

cases; and the above from Boardlanguage quoted Liqui­of
dation v. wasMcComb withquoted approval.

The ofcase v. 135McGahey U. S.Virginia, 662, 684, was a
insuit instituted the Circuit Court of Alexandria, inYirginia,

ofthe name the Commonwealth, theagainst defendant, under
act 12,1887,the of for the of taxesMay recovery due from him,

in of which cut frompayment the bonds ofcoupons the State
had been tendered and not foraccepted. the StateJudgment
was rendered the Circuit onby Court, which, af-wasappeal,
firmed theby Court of the State.Supreme beforeBrought
this court on ofa writ error, the of the state courtjudgment
was reversed. This with sevencase, others, underreported
this title, out of the of thegrew Statelegislation regarding

of the same character as thosecoupons involved in the Yir-
cases. Mr. Justiceginia coupon unani-Bradley, thedelivering

mous of court,the after a full and exhaustiveopinion review
and analysis of the decisions in those cases and others like
them, a of thepresented establishedsummary propositions by
those cannotdecisions which be well as follows:abridged,

“ First, That the of ofthe act constitute1871 aprovisions
of andcontract between the'State the lawful holdersYirginia

of the bonds issued under and inand ofcoupons pursuance
statute;said

“ of the GeneralSecond, That various acts ofthe Assembly
the useof of saidfor theYirginia restrainingpasséd purpose

dues to State,for and other thethe. of taxescoupons payment
use,and and to thatobstructions and toimposing impediments

theirthe forinstituted genuineness,proceedings establishing
in of that contract,do themany respects impair obligation

in so farand cannot or asbe held to be valid binding they
have effect;that

holderThird, institutedThat no becan by anyproceedings
said ofof or Commonwealth Yir-bonds thecoupons against

either the Commonwealthsuitginia, bydirectly by against
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•to,control themher executive officersorname, indirectly against
of the State;their official functions asthe exercise of agentsin

“ cou­lawful holder of tax-receivableThat theFourth, any.
under the of or the subse­issuedState,of the act 1871;pons

ofintenders such1879,act of paymentcouponswhoquent
the State,and demands due from him to and.duestaxes, debts,

into tender the samehold himself ready paymenttocontinues
■in orbe free from molestationto personis entitledthereof,

anddues ortaxes, debts, demands,of suchon accountgoods
—redress,in all lawful modes of byvindicate such rightmay

re­officer tohis suit theby againstto recoversuit property,
suchtoit,for preventby injunctioncover damages taking

with irremediablebe attended injury,it wouldwheretaking
orhim for his taxessuitto a againsta defence broughtor by

him.”standing againstthe other claims
re­the cases to which we haveline betweenThe dividing,

in that thehas been heldthe class of.casesandferred which.it
vir­suable,notdefendant, and>,therefore, byaisState party

in tocontained the Eleventh Amendmentinhibitionthetue of
to in v. Macon &was advertedConstitution, Cunninghamthe

it was to the casesaid,whereRailroad, referringBrunswick
i/n that“Nor was there case anysupra:of Davis v. Gray, af­

and landtheby governorgranted orderingrelieffirmative■
titletheact towardsanytoperform perfectingcommissioner of•453,109 S. 454. Thus byU. holding, implica­the company.”

not bethat affirmative wouldleast, grantedrelieftion, at
actshim to do andofficer,a by performState orderingagainst

of- State,the law his such mighteven/thoughbyforbidden law.
unconstitutional.be

Southern,in v.distinction was outsame pointed HagoodThe
andState,in thebe, effect,held to a suitwas againstwhich

“ suchA broad line of demarcation fromsaid: separateswasit
in which the decrees bythecases as present, require, affirma-

defendants, theon the of the perform-action parttive official
in itswhich to the State politicalan obligation belongsance of

in arein which actions at law or suitsthose equitycapacity,
to act aswhilewho,maintained defendants claimingagainst

State, and the andof the violate invade prop-personalofficers
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theof under color oferty uncon­rights plaintiffs, authority,
and void.” S. 52,stitutional 117 U. 70.

The cases in which suits ofofficers a State haveagainst
been considered as State itself, and,theagainst therefore,

ofwithin the inhibition the Eleventh Amendment to the Con­
institution, those which such suits were considered to beand.

officers,state as individuals, were reviewedagainst elaborately
inand the recent case Inof re 123distinguished Ayers, U. S.

443. That case came before us on for habeas cor­application
the of the auditorby attorney thepus general Virginia, of

State, and the commonwealth’s for Loudounattorney county
in that who were inState, the of the Unitedcustody States
marshal for the Eastern District of ofVirginia, contemptfor.
court, in a oforder the Circuit Court ofdisobeying restraining
the United States for that district, them not tocommanding

andinstitute certain suits in the name of Stateprosecute the
to be the statutes of theVirginia,’ required bybrought.of

State.' The in which the ordersuit was issuedrestraining
certain State,of thenominallywas but thisagainst officers

court held that it in awas, suit theeffect, Stateagainst itself,
and, intherefore, violation of the Eleventh Amendment to the

And thatConstitution. such thetrue, acts andbeing pro­
of the Circuit Court in that suit nullwere and voidceedings

for all and the were Inpurposes; de­prisoners discharged.
the court,of Mr. Justicelivering opinion Matthews,the refer

to the class of cases in it hadwhich beenring thatadjudged
the state in theirsuit officerswas andagainst private capacity,

“not said: inState, The vital allagainst suchprincipiethe.
cases is the actdefendants,that to as offi­though professing
cers of the State, are a violation of thethreatening personal
or of the for which areproperty rights theycomplainant, per­

wil¿.and liable. . . This feature besonally individually
found, examination,on toan characterize case whereevery

madehave been defendants for acts done or threatenedpersons
th’emas ofofficers of the either a State or ofby government,

the United where the has beenStates, objection interposed
that wasthe State the real and has beendefendant, overruled.”

500,123 U. S. 501.
VOL. CXL —2
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131 U. the ruleLouisiana, 1, 20, 21,Hans v. S.In general
inwas stated Mr. Justice Bradleyon concisely byt’hjii’subject

it beterms: “To avoid maythe following misapprehension
restof a Statethat,to theadd although obligationsproper

faith, and can­itstheir honor andfor goodperformance upon
unless thenot be made the ofsubjects judicial cognizance

• ■ court;or itself intoto be comessued, yetState consents
con­a oror are underwhere' grantproperty rights enjoyed

be invaded.made State,tract a cannot wantonlyby they
to itssuitWhilst the cannot be performState bycompelled

oron its to violatecontracts, rightsattempt part propertyí¡my
andresisted;its becontract, may judiciallyulnderacquired

under whichlaw of contractstheany obligationimpairing
to affector held is void andsuch areproperty rights powerless

their enjoyment.”
connection,us in this.Little remains to orbe done said by

'to in the cases we havethe announcedexcept apply principles
us,to facts in the case before setreview to the asattempted

itforth in our In this connectionstatement.introductory
notmust be borne in- this is nominallymind that suit against

treasúrer, officers,the of as suchstate, andgovernor, secretary
but of land commission-them as the boardagainst collectively,

Iters. must also be the is notobserved that plaintiff seeking
affirmative relief or of its'the officers.Stateany anyagainst

is not that issueHe the toState beasking compelled patents
him for the land is heto he claims to have norpurchased,

to the actsdefendants to do andseeking compel anyperform
in connection of thewith the mattersubject controversy requi-

that,to his he'asks that the defend-is,site title. Allcomplete
fromants be restrained and certain actsmay enjoined doing

he are made with thewhich violative of his contractalleges
When thatState he "his lands. He asksmerelypurchased.

• fromissue to restrain theman themmayinjunction against
a ofunder statute the State to unconstitu-acting, alleged bet

tional, acts will be of andwhich destructive his rights privi-
hisand WoHc and mischief towill" damageleges, irreparable

cannot.,The case be inrights. distinguished, princi-property
from v. the Davis v.States,Osborn Bank Gray,Unitedple, of
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v. andMcComb Allen v.Board Liquidation Baltimoreof
above,& Ohio Railroad cited and theCo., inreasoning

with inthose cases force this. The essentialapplies equal dif­
between these cases andference the case of In re Ayers, upon

thewhich was out in theappellants mainly last-­rely, pointed
case,named and need not be toadverted further in this con­

nection. We think it demonstrated fromclearly the authori­
ties above referred to that the relief can be if,prayed granted,
as is for,contended the of underthe Statelegislation which
the unconstitutional,defendants are to act is inassuming that
it to the ofimpair a contract. Andoperates thisobligation

aleads to consideration of that with to thatlegislation respect
contention.

The theof below¡position is, as thecomplainant that, swamp
lands of the State were for sale the terms and conditionsupon

inmentioned the act of a1870,, contract,valid binding upon
both it,to between the andState theparties completedwTas

the moment a to was filedapplicant purchaselegal application
with the andofficerof the State him.proper Thisaccepted by
was the view taken the Court.Circuitby

We offrom the asopinion DeadVquote Judge follows:
“ transaction,The as set forth in the statute, has all the ele­

of a a formal,ments contract of sale. The statute is standing
sale,offer State of lands for on thethese terms thereinby th.e

anmentioned, and invitation to all citizens of thequalified
thereof anUnited States to become purchasers by filing appli­

for withcation tract thereof the andsome com­board,specific
ofwith conditionsthe and recla­plying subsequent payment

is a writtenmation. The of the offeracceptanceapplication
therein,of in relation the landState,the to described onand,

ofthe of the the minds the seller andsame, thefiling pur­
——chaser the and the came onState theapplicant together

and there was anthenceforth betweenagreementproposition,
that of land,for the and ofthem sale parcelpurchase binding

them,on each of until released therefrom someby substantial
-of or excused.” 43other,default the not overlooked Fed.

202.Rep.
think and it wouldforcible,We this view be conclusivevery
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to our minds but for the consideration which itselfsuggests
itself,that the bare thebyapplication unaccompanied pay­

of theconsideration, somewhat naturement of partakesany
States,under the laws of the Uniteda claimof preemption

to which it has been held that the occupancywith reference
the and thesettler, ofof the by filingand landimprovement

confers no vestedfact,of suchstatement rightthe declaratory
the Unitedhim, States,the ofas against governmentupon

thelaw,the actsuntil all prescribed includingpreliminary by
the are with. Yosemiteof Valleycompliedprice,payment

Wall. v. 9 Wall. 187.15 FrisbieCase, 77; Whitney,
not it whether thewe do deem to determineBut necessary

in ourcorrect in that view of the case, for,was opinion,court
of the case is of toanother element sufficient con-importance

ifEven no accruedtrol its vested to thedisposition. right
the hisof andimmediately upon applicationapplicant filing

the authorities of it isState,the concededbyits acceptance
that suchhands he a theallon acquired upon paymentright

centum of thethe of thetwentyof landsper purchase price
ifin his such was made inapplication; paymentembraced

with law. The defendants that theaccordance contend pay-
in this case were not made law,ments in accordance with

until 18,were' not made after the act ofbecause Octoberthey
into whicheffect,went act not1878, only expressly repealed

which the sale1870,act of under to Owen was made, but,the
“ninth assection,in its follows: All forprovided applications

of and . .overflowed . madelands,the purchase swamp
act,to the of this which have not beenpassage regu-previous

in with law,made accordance or which-were regularlylarly
the have not with all theandmade, applicants fully complied

the lawand of under which wereterms requirements they
the of the centum theofmade, including payment twenty per
are declared and of no force orvoidherebyprice,purchase

whatever.” The hadis, that theeffect argument applicant
with the law of 1870,not thecompliedfully “including pay-

”the thement of centum of the oftwenty per purchase price
embraced in his to the oflands application, previous passage

this and under be-act, therefore, histhat, act,the application
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withvoid. On the it is insistedhand,came null and other
that in histhe had done allearnestness applicant powerequal

of and1878,his to the act wasto complete application, prior
from the firstso and instalmentdoingonly prevented paying

of the reason of the on the ofmoney, by delaypurchase part
the inState,the officers of the dutiesperforming imposed

act ofthem the that the after1870; theupon by ninety days
ofof notice the and ofpublication completion, approval filing

the and of for thelands, secondmaps description provided by
of within third1870, which,section of the act under the sec-

the the was to theact,tion of firstapplicant required pay
of the did not untilinstalment purchase money, expire long

into thatthe act of' 1878 went within saideffect;after ninety
received,and the commissioner thethe paid,applicantdays

of the land-embracedcentum of the pricetwenty purchaseper
-reasonof the and forthat,andin his by premisesapplication;

of haduntil the act 1878 neverthat, .now,reasonthe further
such as the one'asbeen considered nullifying applications

Owen,of should-be heldconsideration, theunder application
vest in the an inde-and tovalid,and applicantoperativegood

intitle to the landsandfeasible dispute.right
But itin both of these contentions.is some forceThere

inas stated the ofthat,conceded Judgeseems to be opinion
until the enact­of the act of 1878from theBeady, passage

thethe construction1887,ment of the statute of put upon
thewith that claimedact was in by plaintiffformer harmony

have ever received adoes not toin this case. The act appear
of thethe Court State;at the hands ofconstruction Supreme

itwhose was tocommissioners,land dutybut the board of
of the State,land on béhalf alwaysadminister the grantswamp

the board,of an ofthat Afollowed construction. opinioncopy
of the act of on ra1878,after thea fewdelivered passageyears
circumstanced, betweenother landscontest similarlyinvolving

had become for­Owen’sa that rightOwen and party claiming
his failure to thefor twentythe act of 1878, paysunderfeited,

lands toof the -thethecentum of priorpurchase pnceper
of counsel forip in the briefthat s'et forthact,ofpassage
forcounseladmitted by appellantsThat' isopinionappellee.
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to andhave been delivered the the isboard, not con­by copy
“It is'as The act oftroverted. follows: 1878 does how­not,

to interfere with who hadever,-attempt applicants complied
9 of that actwith the law of Section that1870. ‘allprovides

the of land madefor toapplications purchase swamp previous
of which have notthe of this act beenpassage regu­[act 1878]

whichlaw,made in accordance with or werelarly regularly
have not with allmade, and the thefully compliedapplicants

the law under whichterms and of weretheyrequirements
the centumthe of ofmade, thetwenty perincluding payment

void and of noare declared force orherebypurchase price,
effect A of thiswhatever.’ strict construction language might
have the effect to forfeit all where theapplications twenty per
centum had not been thepaid, hadalthough applicant fully

with the law as far as thecomplied circumstances would admit
of a We have had occasioncompliance. to consider that

and have concluded that it-frequently,question not toought
receive that construction. The havelegislature had themay

to ofpower suspend every thatapplication character and
declare it a but we do not think itnullity, so intended; that
it intended to voiddeclareonly those where theapplications

of the centumnon-payment twenty hadper been a violation
the conditionof contained in the act of 26,October In1870.

cases the tomany applicant under thepurchase latter act was
not in default when it was repealed, he had notalthough paid
the centumtwenty per aspurchase the cir­price,[of the]
cumstances had not arisen or the time itselapsed requiring
payment.”

In v. Brooks, 8Corpe 222, 223, 224,Oregon, the powers
and duties of the board of commissioners were defined theby

“ofCourt the inState theSupreme Thisfollowing language:
board was created the stateby constitution and it investedby
with the ofpower'to these Statedispose lands, and its powers

duties areand such as are law. It isprovided by composed
theof ofgovernor, state andsecretary state treasurer, and

ofis a the administrativepart of thedepartment government,
and exercises its powers of theindependent judiciary depart­

and itsment, decisions are to benot'subject reversed theby
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in this theState the same relation tocourt. It occupies stájtb
as of the States does toUniteddepartmentjudiciary the.land

notcourts, and their havethe United States decisions been
of review thethe United States courts.”bysubject

■that theThe construction of aprinciple contemporaneous
the executive thestatute officers of whoseby government,

should,it,it is to isexecute entitled to andduty great respect,
-control the construction of the theordinarily courts,statute by

inis imbedded our noso'firmly that authoritiesjurisprudence,
be toneed cited it. On the faith of a constructionsupport

ofthus not towhichadopted, rights up oughtproperty grow
aside,be measure,unless someruthlessly swept great public

is thebenefit or unless construction itself isinvolved,right .or
do not think the construction ofincorrect. Wemanifestly

toisof the board of commissioners subjectthe act 1878 by
-wentboardof The evidently uponeither these objections.

State,from thelandthe tothe that purchasetheory applicant 'his some sort1870,the ofunder act by applicationacquired
anot defeatedat that wasleast, byof a repealproperty right,

under, hisif waswhich he that rightof the statute applied;
hethe statute, certainlynot defeated the of oughtrepealby

theit to termsandto be to on accordingallowed go complete
in the meantime;itact,of the even had been repealedthough

did1878, therefore,the act ofand that the ninth section of
land from theofnot for thenullify applications purchase

hadof the priceState when the centumtwenty per purchase
noteffect. It isnot been to its into strainingpaid prior going

commissioners,of landrule,that to as did boardsection the
“ whereitthat intended to declare void those applicationsonly

a viola-had.beenthe of the centumnon-payment twenty per
26,1870.”of the in the acttion condition contained of October

allThat section thatdeclares, applicationsother things,among
to thethe madefor of lands passagepreviouspurchase swamp

that had notof act in which the fully compliedapplicants
of in-1870,with of the lawall andthe terms requirements

theofthe of the centum purchasetwenty percluding payment
void,should be declared etc.price,

takenWe think there were' reasons for the viewstrong by
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“the board of land commissionersthat the thephrase including
”of the centum of thepayment hadtwenty per purchase price

reference to a condition the act of andprescribed by 1870;
that what the intended was, that alllegislature thereby appli-
cations should inbe void which the had notapplicant paid
the centum of the in accordance withtwenty theper price,
terms of the act of That is to of1870. one the terms orsay,

1870,conditions of the act of its thirdprescribed by section,
was, that the should the centum ofapplicant pay twenty per
the within a time, viz.,purchase price specified ninety days
after the notice of the and of thecompletion, approval filing

and ;of the land and if he had notmap description complied
with that condition his was nullified the ninthapplication by
section of the act of The State had the1878. to con-right
tract for the sale of its and inlands, the enforcementswamp
•ofits contract it had the to insist a fullright upon compliance
with the terms of the contract on the of thepart applicant.
It had the to make the time of of the essenceright payment

the andcontract,•of we are not to it did not dosayprepared
:so. This leads to the conclusionthat thereasoning logically
ninth ofsection the act of was not intended to1878 render
void to in which condition of theapplications purchase every
act of had been in1870 with so far as thecomplied lay power
of the and where failure to make thetheapplicant, payment-

was caused the failure of the other contract-solely byspecified
We therefore the construction of the actaccepting party.

of land commissioners,of the board and actea1878 byadopted
for a of time in ofso the administration theupon long period

and hold that the of Owen,swampland grant, application
1878;act ofin this was not rendered void the andcase, by

of the first instalment ofthethat, by paymentsubsequent
in hisof the land embraced hethe application,purchase price

words,a vested to those lands. In other byacquired right
such this contract with the State became so farpayment,

class of contractsexecuted as to be embraced in the protected
10 Art. 1 of of the United States,of the Constitutionby §

“which that no State shall lawpass anydeclares impairing
the of contracts.”obligation
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such a con-above1887,Does the statute of quoted, impair
It, in soall doubt.does, manyWe think ittract? beyond

to cancel thecommissionersboard ofwords, authorizes the
of thecentumof where the pur-certificates sale twenty per

17,toof the had not been Januarychase land paid priorprice
asin certificatesand treats embraced such1879, the lands

theto surelyreverted the State. That impairedlegislation
the for itsState,had withof the contract Owenobligation

•andeffect was to valuable privilegesdestroy property, rights
therefore, violative of the Constitu-to him. It was,belonging

10.1,the Art.tion of United §States
thestatute the one under whichThat appellantsbeing

• or for theto affords them noact,assumed security immunity
this,it be thatsaid, therefore,and cannotof;acts complained

the of the Eleventha suit the withinState,is meaningagainst
Amendment.

jDecreeaffirmed.

COAL AND COKEv. CARBONDALEHENDERSON
COMPANY.

COKECOAL ANDCARBONDALEHITCHCOCK v.
COMPANY.
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ILLINOIS.THE DISTRICT OFSOUTHERN

1891.April248. 1891, Decided24, 20,MarchArgued 25,Nos. 247,

“27, in'equity admiralty,Shufeldt, that as in122in v. U. S.The rule Gibson
persons join and distinct inter­to severalin one suit assertwhen several

ests, dispute, of the interestin theinterests alone are amountand those
applied.appellate jurisdiction,” andaffirmedthe limit of theof each is

lease,against of theEquity seeking enforce a forfeitureleans lessors to
full, proofonly strictclear andand decrees in their favor when there is

legal rightof a thereto.
receiver, beingproperty and therebeingin of aLeased Illinois in the hands

Louis, proof mailing regis-aat of the ofno evidence that he lived St.
place, claiming the lease forhim at' that a forfeiture oftered letter to

rent, receiptnon-payment of the re-of on theof and an endorsement
”“ personalproofper ser-not of thename C. M. Pierce is suchceiver’s


