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Statement of the Case.

as secured ofcorporation tbe to theknowledge process corpo-
and,theration, of this statute seem constructed esaprovisions

industria to increase of officers orthe'number serviceagents,
either of whom would beupon sufficient. In ofview the State

and decisions, servicelegislation the officer ofupon highest
the to be found in thecorporation and- that officer thecounty,

withinthere, was the¡superintendent of the rule and thespirit
intent and of the statute.meaning

The for didremoval notpetition thequestion ofsufficiency
and the stateservice, court assumed it toapparently be suffi-

cient, for it allowed but one to to theday plead merits.
Under all the circumstances, we hold that the application

came too and thelate, is, therefore,judgment
Affirmed.

AMES v. MOIR.
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“ Congress, defining bankruptFraud” in the act of the debts from awhich
by discharge bankruptcy, positive fraud,is not relieved a in means or

fact, turpitudeinvolvinginfraud moral wrong:or citingintentional
previousafiirming point.and decisions to the same

purchased high-wines, call,upona oflot to be delivered to him.A. between
dates, paid deliveryand price percertain to be for on each at a named

gallon. made the call at aHe time when he knew himself to be insol-
•vent, possessiongetand the intent towith of the wines and convert

paying Theyuse forthem to his own without them. were delivered at
pursuant call,place shipped partof business to thehis and he and
balance,ship them;attempted paying Held, that,theto without for

statute, debt,meaning respect wines,the of the the inwithin of the was
placeuntil the were delivered atnot created wines his of business under

call, or, least, possessionat until pay-he took ofthe them without
them, payand the intent not toing for with for them.

as stated court,the was as follows :case, byThe

error,the inAmes, a rectifier and whole-"Wilson plaintiff
in whiskies and indealer the ofhigh-wines citysale Chicago,
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toand delivered Eobert Moir &executed Co., distillers and
atmerchants theIllinois,Oquawka, following writing, bearing

“ I havedate June : this9, 1870 of Eobert Moirday bought
‘& Co. one hundred barrels iron(100) athigh-wines, bound,’

one dollar seven cents ($1.07) The conditionsper proof gallon.
of sale are as follows: The can call from 1st tobuyer 20thJuly

monthof same three and if notnotice, called forby giving days’
the 20th the seller has the ofby July privilege delivering up
the end ofto three notice; to beJuly by giving delivereddays’

in lots.barrel To insure the fulfilment of thisfifty contract
a of three hundred willdollars bemargin bothput up by
parties.”

15thOn the of a1870, Ames made callJuly, upon Phillips
& brokers for.Carmichael, Co.,Eobert Moir & in the ofcity

for the inmentioned thisChicago, high-wines delivera-writing,
18thble on the instant. before this call the bondedShortly

warehouse of Moir & Co. was burned, the winesdestroying
from which to meet callthey expected Ames.any by This

itmade for the brokers to innecessary thebuy Chicago
market, on account of their toprincipal, enough high-wines
meet the demand of Ames. obtained for thatThey purpose

barrels of such wines fromfifty Conklin & Bro. and fromfifty
& forCo., o:i the 18th at Ames’sLynch delivery of busi-place

inness and were soChicago; delivered.they The delivery
aboutwas six o’clock in thecompleted afternoon of that day.

In the of theopinion Court of Illinois inSupreme this case,
“v. Moir,Ames 130 itIllinois, 582, 590, is said: After the

had been delivered late in the afternoonhigh-wines of 18,July
Ames absented himself from his of andbusiness, couldplace
not be found the ofby Moir & Co. toagents make a demand

forof the directedpayment the inhigh-wines. They porter
of Ames’s warehouse to takecharge care of the untilgoods

when would forcall themorning, When thethey pay. agents
in thecalled Ames was nowhere to be andmorning found,

found that he hadthey barrels of theshipped fifty high-wines
for New York, and the barrels were loaded inremaining fifty
cars forready & Carmichaelshipment. Phillips immediately-

the barrels which were found inreplevied fifty cars in Chicago,
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and went on to Detroit, where overhauled theMichigan, they
other andbarrels, were also &fifty they replevied. Phillips
Carmichael &sold the wines thus to Shufeldt Co. atreplevied

cents the market at thatninety-seven time,per gallon, price
and the in to thebank await result of thedeposited proceeds

thesuits. It that between the time winesreplevin appears
in the afternoon ofdelivered, 18th,were late and theJuly

nexttime the reached Ames hadAmes’s storeagents morning,
all to Centralsent the wines the Michigan depot, shipped

ofthem, obtained bills which attached towere draftslading,
theon in. New one and theYork, for other$2800consignee

for $2900, which drafts he atdiscounted the National Bank
of Commerce on the of bills ofthe Thesecurity lading.

suits were defended the National Bank ofreplevin Com­by
and the defence themerce, that bank wastheinterposed, pledgee

of the wines from Ames in and without noticefaith, ofgood
Moir & in endCo.’s was the Cen­sustained,rights, Michigan
tral Railroad Co.v. Illinois,60 and190, thePhillips, money

onrealized the sale of to &the Shufeldt Co. washigh-wines
turned over to the National Bank of Commerce in payment
of the drafts.”

It should be stated that a confessionwas takenbyjudgment
in ofAmes favor aagainst former on which executionpartner,

was and underissued, which the sheriff oftook possession
and closed Ames’s store. As soonup as was made,the levy
Ames went to his bank and checked the ofagainst proceeds
the drafts that were discounted on the of the bills ofsecurity

in offavor a creditorlading whom he identified to the officers
bankof the as the of the checks.payee

The suit waspresent inthe defendants error inbybrought
the Court of CookSuperior Illinois, to recover fromCounty,
Ames the value of the taken to businesshis ofhigh-wines place
on the 18th of for of1870, theJuly, paymentdelivery upon

—One of hisprice. defences the one which this courtofonly
—can take was that he wascognizance discharged September

13, 1872, the District Court of States for theby the United
Northern District of New in fromYork, sitting bankruptcy,

“all;debts and claims the act madewhich, of wereby Congress,
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his and which on'estate, 28};hexisted theagainstprovable day
on which the for1872,of March, day petition adjudication

iffiled such ashim, debts,was areagainst excepting any,
said act from the of a indischargeby excepted operation

bankruptcy.”
a and inThere was verdict favor of thejudgment plaintiffs.

inwas affirmed the andCourt,That théjudgment Appellate
of thethe latter court was affirmed by Supremejudgment

582,of Illinois. Ames v. Moir 130&c., Illinois,Court 593.
into the defence based the bank­In upon dischargerespect

“ ItCourt of the State said: is also con­the Supremeruptcy,
in a bar tothat Ames’s was thetended bankruptcydischarge

‘of the Act is as follows:5117 Noaction. Section Bankrupt
fraud or of thethe embezzlementdebt created by bankrupt,

while inofficer,as a oror his defalcation acting anypublicby
shall be incharacter, bydischarged proceedingsfiduciary

the debt in this case was createdWhether bybankruptcy.’
a of fact whichfraud of was theAmes,the uponquestion

But it isthe Court is conclusive. saidof Appellatejudgment
thisevidence was admitted Noquestion.incompetent upon

as tointroduced,was such tended establishevidence except
of thefraud on behalf -of and the evidenceAmes, sufficiency

the debt waswas for the But it is said cre­a question jury.
— —9, 1870,ated when the was June andexecuted,contract

the of Ames. Theto this time there no fraud onwasup part
induced thedebt was not created until Ames agentsentirely

and ifof Moir & in his heGo. to the wines possession,place
the intent to theobtained the withfraud, shipbypossession

the lienout and thus defeat of theof thegoods country,
facts the infervendors, those were from which mightjury

fraud within law. v.the of the Darlingbankruptmeaning
the evi­54 101. It is fromWoodward, Vermont, apparent

for thedence that Ames had no intention of winespaying
of Hiswhen he called for them on the 15th July. objectday

wines,of the andseemed to be to and controlget possession
This theconvert them to his own use without payment.

thus the debt wasevidence to he anddid,tends show
created.”
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Mr. and Mr.John G. Reid William II. Ba/rnum for plain-
tiff in error.

“It is in Eev. Stat. that no5117 debtprovided created by§
the fraud or ofembezzlement the or hisbankrupt, defalca­by
tion a orofficer,,as inpublic any char­while"acting fiduciary
acter, shall be indischarged by Thisproceedings bankruptcy.”
fraud must actualbe notfraud; fraud inpositive law.merely

inThe evidence this case did not show such andfraud, the Su­
of erred inCourt and theperior Chicago it,admitting Supreme

Court of the State erred in a onfoundedaffirming judgment
v.it. Neal 95 U. S.Clark, 704; Pieree v. 90Shippee, Illinois,

v. 111371; Clews, U. S. Palmer v.Hennequin 676; Hussey,
303;87 N. Y. v.Cronan 104 Mass.Cotting, 245; Blow v.

44 Illinois, 208; Clark,Wood v. 121Gage, Illinois, 359;
120Walsh,v.Schroeder Illinois, 403; Morris v. Tillson, 81

BowdenIllinois, 607; v. Bowden, Illinois,75 143; v.Mey
Gulliman, 105 Illinois, 272, 285; Hide & Leather Bank v.

Ill.West, 20 61; Hammond v.App; 57Noble, Vermont, 193;
Hammond, 129 U.Noble v. S. 65; v. 99 U.Stix, S. 1;Wolf

v. 2Fisher Wash. C. C.Consequa, 382; Choteau v. Jones,
300,Illinois, 54318;11 S. C. Am. Dec. United v.60; States

13 Bank.Rob v.Roy, 235; Knox,Jones 8Eeg. Bank. Reg.
Cronkhite,Warner v. 13 Bank. 52; Shuman v.559; Reg.

10 Bank. InStrauss, 300; reReg. Williams & McPheeters,
11 Bank. Brown145; Broach,v. 16Reg. Bank. 296;Reg.

v. 45Preston,Palmer Vermont, 154; v. Edwards,Springfield
84 Illinois, 626, 632, 633; Law v. illinois, 385,87People, 393,

v.398; Prince 105 138;Quincy, Illinois, Prince Cityv. of
105 215­Illinois, v. 2Quincy, ; Wulke, IllinoisMattingly App.

;169­ Erie's 91City Penn.Appeal, 398;St. Wallace v. Sanof 0­­ .Jose, 29 California, 18­

Mr. James K. Edsall in.for defendants error.

Mr. Justice afterHarlan, the case, delivered thestating
of the court.opinion

The .for theonly determination of thisquestion iscourt
whether inAmes’s was a bar to thedischarge bankruptcy
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theand thataction; inquiryquestion depends uponpresent
createdon account of a debtwhether the defendant is sued

It isof the act.fraud thewithinby bankruptcymeaning
“ ”■in the act ofthe doctrine of this court that fraudsettled

is notthe from which adebts bankruptCongress defining
“ fraud,inrelieved a means positiveby discharge bankruptcy

or intentionalfraud in fact moral or wrong*involving turpitude
inor fraudembezzlement,as does and not fraudimplied law*
or im­which .the of bad faithexist withoutmay imputátion

v. 99Stix,v. 95 S.Clark, 704, 709;Neal U.morality.” Wolf
U. S. 111 676,v. U. S. v.1, 7; Clews, 682; StrangHennequim,

114 S. 129 U. S.Bradner, 555, Hammond,U. Noble v.559;
65, v. 365.69; Briscoe,Upshur post,

The in behalf of the defendant,argument, proceeds, mainly,
the or ofthat the claim on account whichdebt,upon ground

he sued, 1870;is was created the of June and as9,by writing
himthat in faith,was executed done bywriting good nothing

at a date for the ofsubsequent purpose obtaining possession
of the for which he could becontracted,high-wines proved
under the issue as to whether the claim or debt was created

fraud. the isview of transaction inadmissible.by The-This
in debt withinreferred to did create a the'not, itself,writing

of the act. It could not become effectivemeaning bankruptcy
as an instrument in of until,a debt favorcreating plaintiffs

to a to deliv-20,call defendant theypursuant by Julyprior
deliver,or offered to he toered, to thehim, high-wines agreed

—take at the to makeor the defendantprice stipulated, failing
a call for them for his so-—untilwithin the time limited doing

himdelivered,the to thetendered,were or byhigh-wines
the month ofafter the the end of20th and beforeplaintiffs,

thedeliver,When or tothe offeredJuly. delivered,plaintiffs
ofthe 18that of onthe defendant’s businesshigh-wines place

in defendant9, andfulfilment of the of JuneJuly, agreement
failed debt createdto afor and not wasthem, then, before,pay

the 18thwithin the of act. Untilthemeaning bankruptcy
of with-least,at until tookor, the defendantJuly, possession,,

at hisout leftwereof thatthemaking payment, high-wines
toof business-inplace of the obligationplaintiffs’discharge
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deliver notice,three there was no debt for whichdays’upon
the cohl-d maintain an action theplaintiffs defendán't,against
or which would have been his estate in bank-provable against

ofIf the month had1870,July, withoutruptcy. passed any
call the defendant for the and without theby high-wines,

the reserved ofplaintiffs’ exercising privilege they delivering
or to deliver before the end of that theoffering month, writ-

1810,'wouldof June have9, been of no value to one;ing any
which fact shows that that instrument did innot, createitself,
a and that no debt coulddebt, be created it without theby
exercise one or otherthe of the of theby parties privilege

eachto respectively..reserved
The vital is whether theinquiry, therefore, defendant in

call on 15ththe the of for themaking day July high-wines,
and in of them without on thetaking possession payment 18th,
and them on the committedcars, fraud,such inshipping fact,
as involved moral or intentional histurpitude wrong upon

theAs was instructed that Ames’spart. injury discharge
was a defence to the action itbankruptcy unlesscomplete ap-

a ofpeared, that he wasby preponderance evidence, of-guilty
or fraud infraud, fact, moralpositive orinvolving turpitude

intentional it must be. assumed that found thatwrong, they
in the creation of the debt in he had committedquestion

offraud that Whencharacter. the wines were delivered,
Moir & Co. were entitled to andpayment. Delivery payment
were, concurrent And ifacts.substantially, Ames made his

with the that hecall, was then andinsolvent, withknowledge
the of of the andpurpose winesgetting possession shipping
them out of State withoutthe for them topaying according

thethe terms of of June andexecutory 9, receivedagreement
■them thatwith intent,preconceived there was evidence—and

—that the in so hejustified was of fraudjuiy finding guihy
in fact, moral or intentional andinvolving turpitude wrong,
is not thethe claim of his dis-protected against plaintiffs by

in Such was the courtview taken thecharge bankruptcy. by
of and the Court of Illinois.jurisdictionoriginal by Supreme

There is no error in the record in to the ofrespect question
inFederal law the and the isarising case, judgment

Affirmed.


