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theof to issue invoters of the town Memphisthebygiven
Iowa andMissouri,of its bonds to the Nebraska1871 Railway

to stock in thatto com-but itsCompany, only subscription
loan of the ofand no credit issue bondsbypany; subsequent

thethe could authorizedto by legislature exceptcompany be.
•under the restrictions of the constitution.

The be to the claim of'same answer mademay authority
under the of the of March coun-24, 1868,act State enabling

•cities fund their debts. The' constitution ofand towns toties,
the-State its and the issue ofcontrols constrü’ction prevents

bonds a the Stateof without the assentany townby previous
at anof its election,of two-thirfls voters gen§ralexpressed

or called for thatspecial, purpose.
Judgment affirmed.

TRACY v. TUFFLY.

EOR THEOR .THE UNITED STATESTO THE 'CIRCUIT COURTERROR

DISTRICT OE' TEXAS.EASTERN

1889. 1890.134. 22, Decided MarchArgued November 25, 3,No.

“legislaturethe of Texas entitled An act .inthird of the act ofThe section
creditors, reguíateassignments the benefit of and to therelation forto

' 1879,25, providesthereunder,” passedproceedings Marchand thesame
debtor,-• do,may assignment'“any desiring an for theto make benefitthat so

• proportionalonly accept£o theiras consentof such oi his willcreditors
estate, respective claims,discharge iheirand him andshare of his from

assignment áiall be limited andin such benefits of the restrictedcase the
thereupon;to thereto;consenting the debtor shall andthe becreditors

liability consentingdischarged to suchstand from all creditorsfurther
' paidrespective claims, they shallon-account of their and executewhen

assignee, Thatand to the the therefrom.”deliver for debtor a release
providepassed 7,1883, thatby April tosection amended aswas an act so

“ liabilities, -dischargedsuch not a creditor whodebtor shall tobe from
due, indoes not and allowedreceive as much as of the amountone-third

” Held,debtor; thatagainsthis favor as a valid claim the of suchestate
chapter ofapplied partnerships 68legislationthis underto limited formed

17,Texas, by passedadopted Marchthe an act.' Revised Civil Statutes of’
,- ,•1879.

partnergeneralassignment by partnership consistinga of oneAn .limited
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special partner, creditors, mayand one for the benefit of its be executed
by general partner; assignmentthe and such need not embrace the indi-

property special partner.vidual of the
by partnershipassignmentAn a limited for the ofbenefit its creditors is

not void because assignmentthe verified schedule to theattached embraces
partner,special cannot, statute,ofa debt the paidwhich under the be

ratably with the claims of other creditors.
’only partnershipThe effect of the failure of fullya limited to state in the

published partnershipnotice the the partnérshipterms.of is that the shall
general.be deemed

may estoppedCircumstances under denybewhich tocreditors the.stated
partnership partnership.ofexistence a as a limited

repeals by implication courts,. While of bystatutes are not favored the
without,that, expressit repeal, previousis settled ofwords a statute will

by subsequent one,tobe held be plainlymodified a if the latter was
subject by both,intended to prescribecover the whole toembraced and

Only respect subjectthe rules in govern.to that are towhich

The ascase, stated the court, was asby follows :

The thisin case arise under the laws ofprincipal questions
Texas to limited and to forrelating partnerships, assignments
the benefit of creditors. Before these thelaiys,examining
facts out of which this arises will be stated.litigation

Prior to 26,March R. W. McLin and T.'1884, ~W. Tuffly
atwere business underHouston, Texas, thepartners doing

of R. & Onname W. McLin Oo. that McLin hisdied,day
widow and two minor children him. No adminis-surviving

was had his estate. Attration the time of hisupon death
tofirm indebted andthe various individualswas-largely part-,

the latter were Herriman &Morrison, Co.,nerships.' Among
& W.and H. & whoDunham, Co., areLyon Co.,Buckley

in error. After consultation the ofwithplaintiffs agent many
— —of the firmsthe creditors named the numberjust among

the the determined formwidow asurviving partner qnd |‡0
limited under the name of W. T. which1Tuffly,”partnership
should the of W. McLin inassume debts R. & Co. consideration
of the creditors of the old of the estate ofrelease, firm,by
R. "W. for their debts. a trialMcLin from Promliability

toof the of old firm causedaccounts the which Tufflybalance
be themade,-it that after the of its debtsappeared payment

to R. was Mrs.Share W. McLin’s estate $6419.36.belonging
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all theand andMcLin sold transferred to-Tuffly goodshaving
fol-firm,to the old executed thetheymerchandise belonging

athe formation ofof special partnership:lowing certificate

oe“State Texas, Oounty'of-Harris:
W. E. .McLin,T. and Mrs. Christine“We, Tufily hereby

under the firmthat we have formed a copartnership,certify
theW. under firm ofname of T. which nameTufily, Business

besuch shall conducted.copartnership
nature of business intended to be trans-“The thegeneral

ifand'wholesale,acted is a retail seeproper, fancygeneral they
in ofand and notion establishment the citystaple dry-goods

Texas. -W. T. is and will be theHouston, Tufily general
of Houston,of such resident of thepartner citypartnership,

is will beand Mrs. Christine E. McLin and theTexas, special
also inresidence is saidof-such whose citypartñer partnership,

of Texas.Houston,
“ The said Mrs. Christine E. has contributed the sumMcLin

and and 36-100dollarssix four hundred nineteen.thousandof
is to commenceto the The saidcommon .stock. partnership

to for16th and continue the1884,on the of April, spaceday
the 1886.to end on 16thof. day'of April,two years,

“ T. -Tueelt.W.
E.“CHRISTINE McLlN.”

and Mrs.This certificate was Tufilyduly acknowledged'by
theits before ofon the of date, notary publicMcLin aday

hisunder the of office. Andwho certified the fact sealcounty,
thatthe officialcertificate ofon the same as fromday, appears

named cer-T. in theás the.officer,W. Tufily, partnergeneral
E.under that Christinetificate of certified, oath,'partnership,

“ thethe contributed tohasMcLin;' therein,special partner-
in saidstock of the sumcommon said specifiedpartnership

faith beenand the said sum has iiicertificate; actuallygood
thein ofcash.” The record also contains- the certificatepaid
theeffectclerk, office,under the seal of his to the thatcounty

of its authentica-certificate the ofwith certificatepartnership,
of-25thtion, dayfiled for in his on thewas officeregistration
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and recorded on1884, was the 26th of ofduly dayApril, May
samethe year.

In with the direction of the of theclerkconformity county
the notice was in acourt, following published designated

for six successive weeks' from 26, 1884:newspaper April
“The notice that have formed a co-undersigned give they

under the firm-name of W. T. thepartnership Tuffly, having
as will their andterms, executed recordedappearfollowing by

W. T. is thecertificate: Mrs. ChristineTuffly general partner;
McLin isE! the and tohas contributed thepartner,special

ofstock the sum sixcommon thousand four hundred and
nineteen 36-100 W. T.dollars. E. McLin.”ChristineTuffly.

On the of ofthe formation thisday 24,partnership, April
numerous of it.1884, W. McLin & theamongcreditors Co.—

number, Herriman &Morrison, Co., Dunham & Co.,.Buckley
—H.W. & executed inCo. a written release theseLyons

“ The firmwords: creditors of the late of B. W.undersigned,
& inMcLin consideration of of alltheCompany, assumption

late firmthe indebtedness of said the firm of W. T.by Tuffly,
of W. T. E.and McLin,Christinecomposed Tuffly, general,

as the themby certificatesspecial partner, by signed,appears
ofrelease the B. W. fromhereby McLin, deceased, anyestate

and all on account of the of said firm ofliability obligations
W. McLin & eitherB. note or accountCo., orby open

otherwise.”
W. T. entered the business theTuffly upon contemplated .by

between himself, as and Mrs.partnership general partner,
as and in itsMcLin, special partner, prosecutioncontinued

23d March,until the of when a of1885, he executed writing
the construction and effect ofassignment, whichupon legal

decisionthe of some of the in this Itcasequestions depends
is in these words:

“ State of Texas, Ha/rris:County of
“Whereas the firm of W. of W. T.T.-Tuffly, composed

the E.and C. asMcLin,Tuffly, general specialpartner, partner,
it mature,to its debts as andfinding impossible pay they being

desirous to have a distribution of all the of said firm.property
vol. cxxiav —14
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W. T. andthe the saidand of in-Tuffly, partnershipproperty
himself theand to avail of ofdividual, provisions thewishing
casesin such made andlaw provided:assignment Now,general

of the and one dollarin totherefore, consideration mepremises
T. andI,in hand W. andherebypaid, Tuffly, assign convey

and andof alldeliver singular my effects,possession property
bothand andnature, real,whatever name which Iof personal

andand" intend to includeown as allindividually,copartner'
in which Iof which or have interest whatever,anyproperty

to Louis as forbe,wherever the same themay Tuffly, assignee,
of and sellthe same theaforesaid, taking possessionpurposes

-and the sosame, sold,collect convert and when collectedsame,
the in fullto same orconverted,and appropriate ratably pay-

of all and debts of theas the case debts the firmbe, myment, may
said to under the law aforesaid.of W. T. Tuffly, assignee proceed

intended for the of all such ofis benefit■Thisassignment my
consent to theircreditors as will shareonly accept proportional

andand estate soof said hereby conveyed, dischargeproperty
their claims,as from saidaforesaid, assigneeme, respective

andlawful for his services herein ex-to take compensation
and enableand fees to aid himcounsel necessary himpenses

out the of thisto carry conveyance.purposes
“ and as1Schedules are hereto made asattached, particular

indo at this buttime,I can where beany particular they may
in detailincorrect or insufficient will be corrected me.they by

“ In witness whereof I hereunto set athand, Houston,my
23d,March 1885.this

Tuffly.”“"W. T.

de,ed andThat of was to itduly acknowledged,assignment
attached verified the oath of W.were exhibits T.duly by

These theconsisted of an of estateexhibitsTuffly. inventory
and a the debts. In the latterschedule of aassigned appears

“of Mrs.claim of borrowed$7198, notes,McLin money.”
Louis the endorsed his of the trustTuffly, acceptanceassignee,
on the back of and whichthe bond asdeed, gave assignee,
was of the Districtthe 11th ofapproved by Judicialjudge
Texas, March on which the of1885, deed23, day assignment
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for record in tbe office. The.werebond filedand proper
immediate of stock ofthetook possession goods,assignee

“to firm of W. T.and themerchandise,wares belonging
andalso the countersfurniture, shelves,of stationeryTuffly,”

The creditorsthe store-house. wasin assignment accepted by
ItMrs. whose debts $7116.26.McLin)(excluding aggregated

&Morrison, Co., Dunham,not Herrimanwas byaccepted
W. remained& or H. & Co. TheCo., LyonBuckley assignee

in of the until on which1885,March 31,propertypossession
ofunder attachments sued out from the Circuit Courtday,

States for the Eastern District of theTexas,the United by
firms the W. T.named,three of Tuffly,just against property

levied,were and taken marshal theofthey upon by Tracy,
thatStates for district. The to make aUnited latter refused

and did not until were exe-bondslevy, levy, indemnifying
in of thecuted behalf the lattercreditors; knowing,attaching

the insued out that the wasAvhen attachments,they property
of the defendant in in virtue of the abovethe errorpossession

ofdeed assignment.
order ofthe the coürt the attached wasUnder property

into court andsold and the of sale wereproceeds brought
itsintopaid registry.

in of theThe suit was one.thebypresent brought assignee,
marshal and theof the State of the'Texas,courts against

theon his official the breachbond,sureties beingalleged
in whichand seizure of the question,wrongful propertyillegal

It removed,to of the value of was$29,972.22.was bealleged
below,into the courtdefendants,of thethe petitionupon

and involvedthat their arose underthe defenceupon ground
and laws of the''Unitedthe of the Constitutionconstruction

132 S. TheStates. v. U. 337.Norton,Bachrack plaintiffs
madetheirwere, motion,in the attachment upon partiessuits

executedvarious whoas thedefendant, were, also, parties
marshal.bonds to theindemnifying

anda was a verdictThe result of a trial before judg-jury
on histhement for sureties$17,000 Tracy andagainst official

also, aThere was,creditors.bond, and the attachingagainst
in-the severalofverdict and' m favor Tracy, uponjudgment
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bonds to himdemnifying given- those forby creditors, the
Co;amounts: Dunbam,following $250.0 &.against Buckley

and their W.;sureties H. &$2600 Co. andagainst Lyon
their ;sureties and $17,000 Morrison, Herriman &against Co.
and their sureties. A motion for a new trial beenhaving

the defendantsoverruled, have the case here, andbrought
various errors of law as beenassign committed thehaving by

court below in its instructions to the and in its refusal tojury,
instructions asked the defendants.grant by

The statutes of Texas to limited andrelating partnerships,
to for the benefit of.creditors are asassignments follows:

the Devised Civil thatStatutes of which wentBy State, into
effect oh the 1st of it1879, isday September, thatprovided
limited for the transaction ofpartnerships mercantile,any
mechanical, or business,othermanufacturing except banking
■or be formedinsurance, two or more withmay by thepersons,

and the terms and to’therights conditionspowers, upon subject
and inliabilities, 68 of that revision.prescribed chapter

Such consist of one or moremay aspartnerships persons
and of one ofgeneral more aspartners, specialpersons part-

the latter inners, actual cash acontributing payments specific
sum to the common butstock, without for the debtsliability
of the the fund so contributed him orbeyondpartnership, by
them to the Art. 3443. Thecapital. general partners only
are authorized to transact business and for-thesign partner-

and to bind the same. Art. 3444. Personsship desirous of
such are andto makeforming partnership severallyrequired

“a 1. The firmcertificate, name orsign undercontaining:
which the is to be 2. Theconducted;partnership general
nature of the transacted;business to be 3. names ofThe all
the and interestedgeneral therein,special -partners distinguish-

which are and which areing and theirgeneral specialpartners,
of 4. ofrespective residence; The amountplaces whichcapital

each shall have contributed to the commonspecial partner
stock; 5. at which the is to commenceperiodThe partnership
and the at which it is to terminate.” Art. 3445.period

The certificate must be and certifiedbefore,acknowledged
an officerby, authorized to take ofacknowledgments convey-
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in the officeofbe filed the clerk of tbeland,of countyanees
in thewhich shall haveof every county partnership placescourt

be recorded at in eachand of suchbusiness, counties,largeof
for that toto be inspec-book kept purpose, open publicin a

the evidence of itsthe certificateWith originaltion. and
or more ofmust be filed an affidavit of oneacknowledgment

inthat sums thethe specifiedthe statingpartners,general
each of thebeen contributedto have by specialcertificate

have and'incommon stock beento the goodactuallypartners
Arts. 3448. “No such3446, 3447,in cash. part-faith paid

until a certificatedeemed to have been formedshall benership
filed and nor.recorded;made,have been acknowledged,shall

andhave been filed as above directed;affidavit shalluntil an
in certificate orbe made such affidavitif false statementany

in shall be' liable forinterested suchall the partnershippersons
Art. 3449.thereof asall fhe partners.”géneralengagements

“ thethe terms of whenshallThe publish partnership,partners
after suchat least six weeks immediatelyfor regis-registered,

the inas shall bein such designated by clerktry, newspapers
and if suchmade,shall beoffice such publica-whose registry

be deemedshallmade the general.”tion be not partnership
thethe3450. The affidavit of by publisherArt. publication,

filed withthe notice isin which published,of the newspapers
contained. Art. 3451.facts thereinis evidence of theclerk,the

“ in the of themade namesalteration shall'which beEvery
in the or sharesin of the businessorthe nature capitalpartners,

in thein certif-or other matterthereof, originalany specified
andoi; thea dissolution .shall be deemedicate, partnership

in manner be carriedsuch which 'shall anypartnershipevery
been made shall behaveon after such alteration shallany

aunless renewed asdeemed a special part-general partnership,
Art.last article.”the ofto thenership provisionsaccording

conductedshall.be3453. “The business of the .partnership
ofunder a firm in the names the onlywhich general partners

‘be addition of the wordinserted,shall without the company,’
nameand if the ofterm; anyor other specialany general

behe shallin such with hisfirm,be used privity,partner
“ in to3454. Suits relationdeemed a Art.general partner.”
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the bebusiness of and conductedthe partnership may brought
inthe the sameand manner as ifgeneral partnersagainstby

“no Art 3455.were No of thepartners.”there special part
which shall' have contributed topartner theanysum special

withdrawnstock shall be or orhim, transferredby paidcapital
of dividends,in character orto him the atprofits otherwise,

continuance thetime the of butduringany partnership.; any
receive lawful interest on the sum so con-may annuallypartner

him, if of suchtributed interest shallthe'payment notby
amount ofthe such afterreduce theoriginal capitaland if,

shallinterest,of such remain to be dividedany profitpayment
his ofalso suchhe Art. 3456.portionreceivemay profits.” .

“ thatit shall the ofIf interest orbyappear payment profits
the hascapitalto beenany special partner original reduced,

the same shall be boundthe to restore thereceivingpartner
make shareto his ofamount thenecessary good withcapital

Art. 3457.interest.”
■which is3460‘, the ofArticle much discussionsubject by

“in these words:counsel, sale,is Every or transferassignment
or effects of theof madeany property suchpartnership by

when insolvent or in ofcontemplationpartnership insolvency,
inorafter,or ofcontemplation ofinsolvency any partner,

the intent of a to ofwith creditor suchgiving preference any
or insolvent otheroverpartner creditors of suchpartnership

and every confessed, lien created orjudgmentpartnership;
such under likesecurity given by any the circum-partnership

and with like intentstances shall be void as the cred-against
“of such Article 3463 is as follows: Inpartnership.”itors

of the orcase ofinsolvency the nobankruptcy partnership,
shall, under be allowedspecial partner any circumstances, to

as until theclaim creditor claims of all other creditors of the
shall be satisfied.”partnership

The revision of 1879 Was an-by act Marchadopted passed
1879, the latter act17, into Itgoing 24, 1879.effect-July

be ofshould here stated that 68 -the Revisedchapter 'Statutes
is a without material ofreproduction, thechange, provisions

“actof the of An12,1846, act for theMay regulationentitled.
of limited Laws of Texas, 1848,partnerships.” 279...
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antheMarch,of 1879,'the 24th legislature passedOn
thefor“An act in- relation toentitled assignmentsact,

and theand the' same,of tocreditors, pro-benefit regulate
TheTexas, 1879,thereunder.” 57.Laws,Gen.ceedings

act “Thatof that every assignmentfirst section provides:
insol-in ofan ordebtor,made insolvent contemplationby

asbenefit his shallcreditors,for the of exceptprovide,vency,
all real andfor a distribution of hisherein otherwise provided,

fromlawother than that which isestate, exemptbypersonal
their re-in toall his creditorsexecution, proportionamong

haveshallmade orand, howeverclaims, expressed,spective
to all suchshall be so construedaforesaid, andthe effect pass

andtherein or not,whetherestate, every assignmentspecified
inrecordedor and certified andbeshall acknowledgedproved

oflaw in realthe manner as issame conveyancesprovided by
theother The second sectionestate or requiresproperty.”

ato annex to the andebtor inventory showingassignment
of resi-account of all his theircreditors,full and true place
of eachand considerationthe sum due the natureeach,dence,

for suchordebt, securityany existing judgment, mortgage,
kindofand the character of the debtor’s estatedebt, every

with thesuch as the law from(excepting execution)exempts
To this must be annexed theincumbrances thereon. schedule

and toof the debtor that it a true accountaffidavit is just
of his and belief.the best knowledge

in'third which the involvedsection,The upon assignment
inis these words:rests,this suit

make an3. so todebtor, do, may“SectioN Any desiring
as willfor the benefit of such of his creditors onlyassignment

andhis estate,their share ofconsent to accept proportional
in such caseclaims,him-from andtheirdischarge -respective

limited andbe restrictedthe benefits of the shallassignment
the debtor shall there-to the thereto;’.creditors consenting

be and all further to suchstand fromupon liabilitydischarged
andclaims,creditors on account of theirconsenting respective
forwhen shall and deliver to theexecutepaid they assignee

Texas, 1879,the debtor a therefrom.” Gen. Laws,release
58.57,
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“The section declares that allninth orproperty conveyed
the and intransferred toby previousassignor, contemplation

of the with the intent or to defeat,assignment, design delay
or defraud creditors, or to to one creditorpreference overgive
another, shall to the thepass assignee by notwith-assignment,

such .transfer.”standing
The sections of the act the duties ofremaining theprescribe

trust;and the administration ofassignee, regulate the
The third ofsection the act of was1879 amended an actby

7, so as to1883,approved April that “suchprovide debtor
hotshall be from liabilities to adischarged creditor who does

not receive muchas as one-third of the amount due and
inallowed his favor as a valid claim the estate of such.against

debtor.” Gren.Laws, 46.Texas, 1883,

'Mr,, Hoadly (with whom Frank S. BurkeGeorge was Mr.
on the for in error.brief) plaintiffs

The in error,I. defendant Louis Iis,Tuffly, respectfully
in this He this suitsubmit, dilemma. as ofbrings assignee

T. T.W. a of W.Tuffly, special composedpartnership Tuffly,
and Christine E. butMcLin,partner,general special partner,

inis thishe dilemma. If he assert he isthat the ofassignee
a then the is void under sec-special partnership, assignment

3460tion of the Revised Statutes of Texas. If he claim as
of a he is withconfronted theseassignee general partnership,

difficulties: that one of the executed thefirst, only partners
the other enrolled' as a creditor to aassignment, being large

andamount; that the of the courtsecondly, proceededrulings
the that the was not•upon theory general,partnership special,

and cannot be if the conclusion be reachedsustained, that
wasthis a generalreally partnership.

II. The of of thethe wasquestion legality assignment pre-
thesented demurrer. The isby general assignment incorpo-

into israted the and its face The de-petition, upon illegal.
should havemurrer been the that thesustained on ground

on an for-counted which wasplaintiff assignment, expressly
of in-the law’s of It thethe State Texas. admitsbybidden
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itthat is unable to its debtsthe firm, is,of .that paysolvency
13 "Wall.Martin,course of -business.in the ordinary Toofv.

It for a-16 'Wall-. 277.Smith-,Buchmian v: provides40;
who shall becomeof of'the creditorsa (thosepartpreference

ofin the distribution the assets.to over the othersparties it)
section 3460 of the Eevisedforbidden byThis is-expressly

which isTexas to limitedof partnerships,Statutes relating
March 24,the act of 1879. Theornot affected.-byrepealed
the latter toto limitedrelates generalpartnerships;former

partnerships.
be reasonable to theor not andIt may just requiremay

of individual or of a commercialancreditors general partner-
made,benefit an has been to electfor whose assignmentship,

the benefits of the with release ofbetween taking assignment
of the debtor andor thedebtor, liabilityretaining giving up

the fund. this would not beall claim assigned Clearly,upon
such choice is to the creditor. To renderwhere no givenjust

the he must have the to elect betweencreditor,fair to rightthis
to in or toresources; either take his share the fund,the two

the debtor. In of limitedof case ahold the partner-liability
inhas no such the healternative, for,he place, orig-ship first

far as the is concerned,sotrusted, special partner onlyinally
had and the ofHe never has cannot retainthe fund. liability

inHis alternative is not a sharebetweenthe special partner.
of butthe the betweenthe fund liability partners,retainingand

-share,in the fund which has been to him,a already pledged
the not of the but of theand liability, partners,retaining

For this itreason well beonly. may sup-partnergeneral
of to awhen the Texas undertookthat legislature passposed’ words,did inlaw, notthey provide expressgeneral assignment

for the case of limited Thisotherwise,■or hadpartnership.
ofand, therefore,been needed wordsdone,already express

if toit were -their intention make aamendment or.repeal,
not intend to a usedAs did makethey change, theychange.

no such language.
Itact March no clause.'24; 1879,The contains repealingof

1879,it on the 24th of while theMarch,is true passedwas
1879,Eevised Statutes were reenacted on the 21st of February,
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but, in it kind,as there are no words of anyrepealing shape
if itwhatever, is,or form the of section 3460 berepeal such,

But v are notby implication only. repeals by implication
favored. v. States, Cranch,United 8 v.109; WoodHarford

States,United 16 Pet. 1342, 362; Smith, Black,MeCool v.
Ex459; 8 85,105 Stoll,"Wall. State v. 17 "Wall.parte Yerger, ;

425, 430; Arthur v. Homer, 96 U. .S. 137,140.; ChowExporte
109 556,IT.'S. Chew v.'570; 112Dog, States,UnitedHeong

S,U. 550:.536,
Both laws took effect eo thatinstanti, so the act of March

24 could not have the effect to the act ofrepeal February
21 of the same Both laws went into force the 24thyear. on

of thatOn at the same moment, becameday July. .day, they
laws of ofthe' Texas. The mandate ofState the ofState

and thereforeTexas, effect, nottaking speaking legislatively,
the date itfrom when was the but frompassed by legislature, 'the date under the itwhen, tookconstitution, effect, became

law eo imstcmbiwith the act March 24, 1879. The twopassed
therefore are not in cannot inconflict; be conflict. Each inis
force to the fitness of itsaccording matter: one assubject

limited ; the otherregulating aspartnerships only applicable
to madeassignments by individuals, commercial partnerships
and corporations.

III. But if and thisotherwise, were a general partnership,
T.W. had no toTuffly make thisauthority assignment.

His Mrs.sister, Christine E. is notMcLin, shown to have
been absent or of and theincapable action, assignment itself,

an act out of the commonbeing course, one for which thenot.
firm was not withinwas-formed, the implied powers granted

as itto was not withinTuffly, thecertainly express powers
which the articles of confer. v.Moorecopartnership Steele,

Texas, 435;67 Fore v. 70Hitson, Texas, 517; In re Laruorenoe,
5 349;Eed. Bank v. Ca/rrolltonHep. RaAT/road,11 Wall.

,624. .
IY. The did not toassignment firmpurport theconvey

the' individual ofproperty;or Mrs.property McLin. Such
made an commercialassignment, by ordinary, andpartnership,

not theall of the both firmincluding property andassignors,
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was held tne of toindividual, Court Texas be'by Supreme
Fish,void' in v. 58 164.Texas,'Donoho v.See, also, Coffin

61 406.Texas,Douglass,
The was invalid’V. under the laws ofspecial partnership

3442 of theTexas. Article Eevised Statutes of Texas requires
“the contribution to be in actual cashspecial partner’s pay-

ments.” In this case this was not with.manifestly complied
The contribution of Mrs. McLin was of the amountsimply

bus] and hadwhich her deceased owned in the copartnership.
The court was to this butrequested charge upon subject,
refused to the and the defendantsgive charge, excepted.

itis. butThis which breaksincludescharge long; nothing .its
or the claimwould that of itforce justify any part might

refused because toobe and notextensive,,properly merely
into the now inlimited will be found thepoint question. [It

margin.1]

“1 plaintiff,by Tuffly, copartnershiptheclaimed Louis that theis orIt
Tuffly partnership composedW. T. athe firm was limited of W. T.of

Tuffly partner, special partner.general andas Christine E. McLin as It is
Tufflyby that•claimed defendants and said Christine McLin bothwereE-

partners, generaland that saidgeneral Christine E.’McLin awas and not
reason, them,special partner, among alleged byfor thea others that she

requirementscomply part­the governingwith of the .law•didnot limited
nerships.

“ question you partnerships mayareOn this instructed that limited con-
persons partners,generalshall beone or more who called thesist of and of

persons payments specificshallone or more who contribute in actual cash a
;sum stock,capital special partners.to the common who shall be calledas

certificate, which,required severally signto makeThey also and aare
capitalthings, specialamong shall contain the amountother of which each

partner to thehave contributed common stock.shall
“ certificate, having by partiesacknowledgedafter been the inThis tfie

conveyances acknowledged,as of land aremanner shall filed insamé" be the
county principalcountytheof the clerk of court of in the•office whichthe
partnershipplace business of the shall be At before theof situated. or

specifiedfiling this certificate the sum in totime of the certificate have
specialby partnerthe inbeen contributed the common stock must have

paidactually good cash; actuallyand in faith inbeen ifand this is not so
paidgoód personsin filing,in faith cash at or beforeand said then all in-

partnership shall engagementsin such be liable forterested all the thereof
partners, payment specialbygeneral and no intoas the fund thereafter the

consequencespartner to'payfromcan relieve Kim the of failure within the
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forCounsel Defendant in Error.

Tbe last sentence of this is andcharge justified required by
Donoho v. 58 v. 61Fish, Texas, 164, Texas,Douglass,Coffin

and406, Shoe v. 68 638.Ferrell, Texas,Conypam,y
YI. Other unlawful were created thispreferences by assign-

ment : To Mrs. McLin for borrowed If'$7798;(1) money, (2)
it is to be treated as an theassignment by special partnership-
and the individual it is a which makes-jointly, conveyance

of the and individual andhotch-potch partnership property,
them to the and individualappropriates ratably partnership

creditors, to law. Such is void. If success-contrary attempt
ful it would establish of the individual creditors.preference
But this would render the whole void. Converse-assignment
v. 14MeKee, Texas, v. 2020; Niohols, Texas,Rogers 719;
Warren v. 38Wallis, Texas, De Forest v. 42225; Miller,

34.Texas,
YII. The limited was notpartnership perfected by publica-

■tion to law.according

Oliver,Mr. W. C. for defendant in error.

specified; by special part-time above so also the sum to be contributed the
actually paid cash,goodner must have been and in faith in and cannot be

property any kind, maycontributed in of ithowever valuable be. If the
proof husband,you McLin,that Mrs.shows McLin’s deceased R. W. had a

interest, death, W.net or about the -time of his in the firm of R.at McLin
Co., that, arrangement by Tuffly& and in consideration of the W. T. for

apdfull againstsettlement of all claims the said firm of R. W. McLin & Co.
W.obtaining liabilitythe of a release of the estate of R. McLin from on.

same, assigned Tufflyaccount of the goods,and totransferred W. T. all the
wares, properties firm,and merchandise and other of said and that the in-

conveyedterest so constituted her contribution to the common stock to
special partner, youmake her a then are instructed that this would not be

requiressuch contribution of actual cash as the law or contemplates, no
was,matter the outward form of the transaction and in such casewhat

thereupon partnerMcLin generalMrs. would have become a and liable as-
T„such, advance, loan, payment byand no or made her to "W.thereafter

Tuffly part-changeor generalto the firm would her from that of astatus
ner, find,you youand if so then it toare instructed that was essential

validity assignment joinedthe of con-the that in it andshe should have
veyed assignee property exempt,to the her and that as sheindividual not

void, yourassignment illegaldid not do so and that ver-the be andwould
dict should forbe the defendants.”
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HablaN,Mb. after theJustice case as above re-stating
delivered the of the court.opinionported,

1. We have seen that article 3460 Statutes,of the Revised
of Texas declares asvoid, the creditors of a limitedagainst

orsale, transfer of ofpartnership, every itsassignment any
or made when sucheffects, was insolventproperty partnership

or and with the intent to acontemplated insolvency, give
of some over others of its creditors. The firstpreference
of the defendants is that the to theproposition assignment

—•of March 1885 which23, was made-plaintiff confessedly by
a to meet its debts aspartnership matured,unable they and,
therefore, insolvent, v. 125Norton, U. S.Cunningham 77,

—90 was as avoid, to creditorsgiving preference consenting
didover those who not consent. This contention is based

the that the act of March asupon assumption 24, 1879,
thatamended of 1883, has no toby limitedapplication part­

in other words, insolvent individual debtors andnerships;
insolvent but insolvent limitedgeneral partnerships may,

cannot, theirpartnerships for theassign benefit,property
of such creditorsprimarily, as will consentonly to take their

share of the effectsproportional and theassigned, discharge
or The bare statement of thisassignor assignors. proposition
the should thesuggests inquiry, why makelegislature any

such discrimination limitedagainst The samepartnerships?
considerations of thatpublic underpolicy require legislation
which an insolvent individual debtor and an insolvent general

turn over theirpartnership tomay such creditors asproperty
will release their would seemdebts, to have force in theequal
case of limited that are insolvent orpartnerships contemplate

Counsel for the defendantsinsolvency. that thesuggests
—Reasonfor the discrimination he iswhich, insists, made by

—the statutes of Texas thatis, the creditors of a limited part­
trust thenership only of the and theliability partner,general

fund contributed theby and when losespecial partner, they
that fund haveuponrecourse recourse to thethey only liability'

of the We do not ingeneral this statementpartner. perceive,
of the relations between a limited and its credi-partnership
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restwhich to the dis-tors, upon supposedjust groundany
crimination.

of andthe statutes 1879 1883thatThe nohaveargument;
is based theseuponto limited partnerships, propo-application

indo not, terms,enactments orThat thosesitions: repeal
Revised Civil thatStatutes;3460 thearticle ofmodify repeals

are not that article 3460favored; con-merelyimplicationby
—in the relatesa title which as didrevision,stitutes a part.of

—'it was takenfrom which tothe act of 1846, exclusively
as the recent do inand statutes not,limited partnerships;

terms, to limited the of the court is to-refer partnerships, duty
and later ifas,,the earlier statutes toso construe possible', give

to, the reasonable offull effect to each its-according import
thatit is cannot be unlesswords;a result, contended, attained,

and 1883 are as notthe acts of 1879 interpreted embracing
limitedby partnerships.assignments

We have not been referred to decision of theany Supreme-
and we cannotof Texas view,Court adopt anythissustaining

recent enactments substan-'cover,such Theinterpretation.
insolventthe whole debtors-bysubject assignments.oftially,

The first section of act-for the benefit of their creditors. the
have thatseen,of as we1879 every assignment byprovides,

the -benefitof his shallcreditors,an insolvent fordebtor, pro-
of all his real andvide for the distribution estate,personal

allthan that from ofexecution,other among hisexempted
or themadecreditors, and, expressed,however assignment-

and be to all suchconstrued,shall have the estate.effect, pass
all and more than wasThis accomplished byaccomplishes

Will it bearticle 3460 of the Revised Statutes. contended
tothat this section individualbyonly assignmentsapplies

toand and notdebtors,, by general partnerships, assignments-
insection, terms,limited That embracespartnerships?by

debtors for the benefitinsolvent ofassignment” by“every
And third the debtortheir creditors. the tosection, enabling

the benefit ofsurrender his estate for exclusive creditors who
their and him,will take embracesshare,proportional discharge
of orthe case debtor” who is insolvent“any contemplates

The of the act of was to1879insolvency. object encourage
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an of their formakeinsolvent debtors to assignment property
creditors. v. 125 U. S.Norton,the benefit of Cunningham

for the administration81. It establishes a77, complete system
forthe of debtors the benefit ofof estates insolvent conveyed
inthe fact that it does not, terms,and merecreditors; modify

or theStatutes,article of the Revised the of same3460 section
not in1846,in the act of will the courtsjustify except­purport

limitedfrom its the casesof debtors aoperation constitutinging
its consti­and within debtorsincluding provisions,partnership,

thirdThe of its sec­a partnership. special objecttuting general
offor the insolventtion to thewas way discharge personsopen

who would not consent to theirfrom their debts. Creditors
to stand their and takewere left theupon rights,discharge
their in if thefull,chance of debts .debtor uponcollecting got

to'his and was fortunate otherfeet, enough acquire property.
in its and should beThe is remedial characterstatute liberally'theso as effect to will. Andconstrued to give legislative.

notwhile true that are favoredit is repeals by implication by
that,the it is settled without words ofcourts, repeal,express,

held be modified awill be to bya statute subsequentprevious
if latter was intended to cover the whole sub­one, the plainly

theand to rules in-­both,embraced by prescribe onlyject
.that that to United States v.to are .govern­respect subject

Wall. Cook Bank v.95;11 National United88, CountyTynen,
451. We are of thatStates, 445, therefore,U. S.107 opihion,

3460 forbids a limited itin so far as whenpartnership,article
or from anis insolvent insolvency, assign­contemplates making

for theof its benefit of such creditors asment property only
the of thewill their share of proceedsaccept proportional

—claims the share re­effects and theirassigned, discharge
of the ofceived sufficient to one-third debts thtebeing pay

— the act 1879,it is modified of as'creditors byconsenting
■,1883.ofamended by that

the2. If this defendants contend thatin error point,upon
in name to execute anhis own assign-had no■Tuffly authority

itof creditors;for the benefit notment of the firm’s property
oforabsent,that Mrs. McLin was incapable actingappearing

out the commonand thematter,in the assignment being of
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While is incourse. there some conflict the cases asadjudged
which oneto the circumstances under thepartner assignmay

of his firm for the benefitentire effects of thecreditors, Su­
of in Graves v. 32Texas, Hall, Texas,Court sus­665,preme

tained the of one inmake,toauthority partner faith,good
name ofin the his an of thefirm, assignment partnership

for the Besides,benefit of creditors. under theproperty l.aw
that in theState,of case of limited thepartnerships, general

are toauthorized transact business and foronlypartners sign
the and bind the and suits insame, relation topartnership,

ofbusiness the andthe be conductedmaypartnership brought
inthe the same manner ifand. aspartners,by against general

nothere were Bev. Stats. Texas,special 3444,partners. §§
3445.

It also contended that the doesis not3. assignment pur-
firmthe or the individualto convey ofport property property

and was,Mrs. for that void under theMcLin, reason, decisions
Texas,in v. 58 and v.Fish, 164,Donoho 61Douglass,Coffin

In it was406. those cases held that anTexas, assignment by
did allnot to title to thewhichpartners purport pass property

andthe theowned members thereof inby partnership, by
notand from forcedtheir exempted sale,rights,separate

could be sustained as a valid under the actnot ofassignment
March and would no obstacle to1879, creditors24, interpose

usualtheir debts theby process.collecting
notWe do assent to the defendants’ of theinterpretation

It is but intended towas con­expressed,assignment. inaptly
and does to all the effectsthe of of thevey, convey, assignee

firm of “W. T. theas well as individual ofTuffly,” property
W. T. is totrue,There it showwas, thatTuffly. tendingproof ’
Mrs. McLin had individual not from execu­property exempt

inwhich not embraced the Buttion, thewas assignment.
cases of v. Fish and v. notDonoho were cases,Douglass,Coffin
of do notand decide anthatpartnerships, assignmentlimited
under the act of embrace the1879 must propertyindividual
of a The statute the formationspecial partner. authorizing
of limited a frompartnerships exempts special liabilitypartner
for the debts of the the fund contributedpartnership beyond
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1him to the The coversinby capital. assignment question
not-­the interest of Mrs. McLin as and néédspecial partner,

her individual which could havehave notconveyed property,
the debts of thebeen taken for firm.

4. It is contended that an unlawful was given'preference
in inthe this:-That namedMcLinMrs. wasby assignment

attached to the to thethe- schedule a creditorasassignment
for claimed,extent of borrowed it is$7798 This,money.

“makes the void under that in casetheassignment provision
of the or of the noinsolvency bankruptcy partnership, special

asshall, under be claimcircumstances, allowed to :anypartner
until■creditor the claims of all ofother creditors the parties'

shb.ll be satisfied.” Texas "WeareCivil Art. 3463.Statutes,
of that a deed of statute,the Texasopinion assignment, under
is not void because the verified itschedule annexed to may

a'debt ofembrace that cannot be the claimswithpaid ratably
creditors. Inother Fant v. it was6,68Elsbury, Texas, 1, 8,
that an whichheld on someits faceassignment preferred

over inothers,creditors violation thethe 18th section ofof.
of 1879,act was not, therefore, void. The court said: “By

ofthe terms that section theexpress attempted preference
.and not the is void. The estate is still admin­assignment
istered under the andact, is distributed all the creditorsamong
in to their theclaims,proportion respective notwithstanding

“ All that ispreference.” is,-thatattempted, Again: necessary
be madethe for the benefit an in­of creditorsassignment by

or one the dic­solvent, and statutecontemplating insolvency,
tates to be in order that theeverything requisite performed

be its owndistributed toconveyed mayproperty according
whether the has not.:soprovisions, assignor requested o.r

theShould a course theto beassignor prescribe bypursued
trustees different from that directed his wishesstatute,theby

not bew-ould 68Maddox,v.See, also, McCartrespected.”.
toTexas, 456, .the same effect.general

•5. It is contended that the of the of thenoticepublication
of theformation and Mrs. McLinbetweenpartnership Tuffly

was defective that the did come intoso notpartnership legal
existence as a limited The certificate of'partnership.. partner-1''

VOL.cxxxiv —15
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contained, all wasship articlesubstantially, that required by
3415. It was verified the and wasduly by general partner duly

in the office. Tbe certificateregistered proper required having
been made, filed and andrecorded, the'acknowledged, required
affidavit been filed, the limited underhaving was,partnership

■ deemed,article to3449, as formed. But article 3450be re:
the shallquires the of thepartnersthat termspublish partner­

or in suchship asregistry shall benewspaper designated by
the inclerk whose office .the and ifinade,shall beregistry
such be not the be deemedpublication made, shallpartnership

theNow, is made that ofgeneral. the “terms” thepoint
were not set forth in thepartnership notice, and,newspaper

the to inbe deemedconsequently, waspartnership general,
which event no valid' could be made, unless Mrs.assignment
McLin in it withjoined Tuffly.

”“• what the statute means the terms ofPrecisely theby
,is not clear. The notice did state that W. T.partnership

was the and Mrs.Tuffly McLin thegeneral partner, special
that the latter hadpartner, and contributed to the common'

stock the sum.of And it disclosed the fact that the$6419.36.
certificate of the had been executed and recorded.partnership
Without whether the notice disclosed thedeciding sufficiently
terms of the it clear that theis ofpartnership, legal.existence
the did not the notice or its con-partnership depend upon
tents. The effect of the failure to make theonly required

thatwas “.the shall bepublication deemedpartnership gen-
eral.” But that is immatei'ial in the of thefindingview.of

in to certainjury facts, anrespect constituting estoppel
the andagainst which were submitteddefendants, to them by,

the facts,instructions. To these and the instructions relating
to them, we nextwill refer.

6. The were instructed: “If findjury shall from theyou
evidence that the limited as stated and claimedpartnership by

was as in itsplaintiff the threerecognized such inception by
creditors, defendants andattaching herein,- likewise itsduring

existence1was dealt with and credited as such as wellthem,by
as sued- and.therefor its attached as such after itsproperty

and that its other creditors also andassignment, treated dealt



®. TUFFLY. : 227TRACY

Opinión the Court.of

as such,toits plaintiffand assignmentit, acceptedwith
limitedthe ornamed' therein asMcLin, specialMrs.thatand

thenamed therein as general partner,W. T.and Tuffly,partner,
it'treatedthe firm name,constituted alwayswhose nameand

McLin loanedand that Mrs.limiteda oras partnership,special
sued the as itsandclaimed, plaintiffas subsequentlyit money

deemin case likewise'maythen and suchtherefor, youassignee
totheand assignmenta limited regardthe same partnership

as valid.plaintiff
awas made at timefind that the sameshall also“If you

itfaster thanwasT. maturingthe.‘W. Tuffly’ paperwhen
of andbusiness,and usual coursein thebe metcould ordinary

inin faithwas made contemplationsuchthat goodassignment
find that the defendantif shall'furtherandof youinsolvency;

seizedthe somarshal, assigned,as United States propertyTracy,
attachmentthe threeof the attachmentsunder virtueand by of

thenherein,defendantsthemselveshave madecreditors who
• defendantherein asfor the againstwill find. plaintiffyou

the firmsofficial bond and threeon histhe suretiesandTracy
value, werethe asthe of theycreditors for goodsof attaching

of at-under such writstheir seizuretime ofat the place.and
all the factsfromto be ascertainedsuchtachment, value

beforedetailed in evidence you.
“ find as to the factsotherwise constitutingBut if shallyou

inset then andforth,as hereinbeforethe of the partiesrights
defendants.”will be for thecase verdictsuch your

thereof was evidenceto the bills exceptionsAccording
instated these instructions.all the factsto provetending

themdescribedcreditors,with othercreditors,The attaching
,the the for-time ofthem at aboutrelease executedin the by

limitedas aof the limitedmation constitutingpartnership
Mrs.-andthein. W. T. waswhich Tuffly general,partnership,
thusthe creditorsMcLin the If. attachingpartner.special,

aMcLin asW. and Mrs.dealt with T.and Tufflyrecognized
that therearelimited from insistingthey estoppedpartnership,
not validwasno or that thewas such assignmentpartnership,

becannotas an a limited Theyassignment by partnership.
ofthe termsthe thatthereafter to raise objectionpermitted
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not intbe were stated thesufficientlypartnership published
its formation.of terms were inset forthThose fully,notice

of thethe recorded certificate partnership.
thatBut the defendants contended their ofrecognitionas.

inthe limited 'was of material facts'partnership ignorance
andthat therefore were notbearing question,upon they

court,the at theirestopped, instance, further instructed the
jury:

“ If the that Mrs. McLin never inshows fact con-youproof
■tributed the amount to the stockcommon to makenecessary
her a thator she afterwards altered di-andspecial partner,
minished the amount of her and that thesestock,capital facts,
or either of unknownwere to the-them, creditors,attaching
who are defendants at timeherein, the dealt with thethey
firm and sued W. T. then are instructed that nei-Tuffly, you

thether and them with andrecognition dealing by Mrs.Tuffly
McLin as a limited nor the of W. T.partnership, suing Tuffly

ofin said or orignorance facts, ofprecludesestops 'them, any
from,the defendants that said wasshowing neverpartnership

in fact formed as a limitedlegally for the reasonpartnership,
above nor fromstated, that it afterwards, reasonshowing by

capitalof the alteration- and diminution of Mrs. McLin’s stock,
rendered awas general partnership.”

This instruction defendants fullthe the benefit of allgave
the facts which could to defeat theupon they rely estoppel

into the other instruction.referred
A considerable of the discussion7. the andpart bar,at of

counsel,the briefs of was directed to the whether thequestion
incourt toerred to the a certainrefusing give jury charge

which was and submitted theprepared by defendants. So
much of that as anconstituted rathercharge thanargument
an instruction in behalf of the defendants omittedbemay
from this The material of it was to the effectopinion. part

ifthat McLin’s husbandMrs. had a net at orinterest, about
time his indeath,of the firm R.of W. McLin & andCo.,.the
inthat ofconsideration the "W. forT.-arrangement by Tuffly,

full settlement of all firm,the and theclaims against obtain-
of a release 'of R. W. McLin’s estate oning from ac-liability
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and transferred to W. T.shesame,of the assignedcount
and otherwares, merchandise propertyall theTnffly goods,

the interest so constituted'firm, conveyedthe “andof that
ato' make her'to the common stock specialher contribution

actual cash asnot be such contribution ofthis wouldpartner,
theno matter what outwardorlaw contemplates,the requires

in case Mrs. McLinthe and suchwas,of transactionform
and liable asbecome ahave partnerwouid thereupon general

loan or thereafter madeadvance,no byandsuch, payment
or to firm would her statusT. theher to W. Tuffly change

if thenfind,of and sothat a partner, youfrom yougeneral
ofit was the the as-instructed that essential to. validityare

in it and tothat she should have conveyedjoinedsignment
not and that asher individual exempt,the propertyassignee

andbe void,not do the woulddid so illegalshe assignment
for the defendants.”should bethat verdictand your

thethis a discussion ofnot extend sev-byshall"We opinion
It isin this instruction. sufficientembodiederal propositions
made"theas to whether Mrs. McLin con-The1,to issuessay:

her ato to maketribution the common stock necessary special
there alteration or diminution ofor whether was anpartner,

into the thesubmittedstock,her were fairly jury-capital
the instance of the defend-that the atinstruction .court gave

in conflictin was withants instruction-; 2, The now question
ifthe its motion;the first one court ownby given,given upon

in the defendants,resulted a verdict' forit have althoughmight
found between'have that the Tuffiythe partnershipjury may

the and otherMrs. McLin wasand recognized by attaching.
ofin dealt all themcreditors, its and was with' byinception,

inexistence,its as a limited which Mrs.partnership,during
be., specialthethem to andMcLin was known' by partner,

~W.T. theTuffiy general partner.
asked théother instructions were defendantsMany by

the But it tocourt refused to iswhich, unnecessarygrant.
has toas what been said is sufficient indicatethem,discuss

the essential issues in the case.our touchingopinion
the case no errorwe are of that waswholeUpon opinion

court must bethe and thecommitted below,by judgment
Affurmed.


