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reissue,the obtained seveninto second nearly yearsit place,
without such is annotch,a unwarranta­later, for bushing any

of the invention, which,ble supposed accordingenlargement
renders the reissue void.law,the now settled Yaleto well

and464,v. 125 S. cases there cited.James, 447,Lock Co. U.
athat the reissue for differ-The defendant’s second wasplea,

inthat or either theinvention from described claimedent
inor the first wasreissue, rightlypatent thereforeoriginal

the Circuit andCourt,adjudged good by
isThe decree the billdismissing affirmed.

WISCONSIN v. PELICANSTATE OF INSURANCE
COMPANY.

ORIGINAL.

May1887. 1888.April 25, 14,DecidedArgued

jurisdiction uponoriginal byan acourt has not of action State aThis
by againstjudgment it in own a citizen arecovered one of its courts or

corporation pecuniary penalty'another State for a for a ofof violation
municipalits law.

was action of commenced in this court theThis an debt, by
Louisiana. Theof Wisconsin a ofState corporationagainst

was as follows:declaration
ofThe of and one theWisconsin,“The Stateplaintiff,
ofand theof the now comesStates,States United complains

Newdefendant, Orleans,Pelican Insurance ofThe Company
the ofunder lawsa andduly organized existingcorporation

—of in of debtLouisiana,the State a plea
“ of Wiscon-the the said StateFor whereasthat, plaintiff,

at the1886,the of inon 16th thesin, day yearSeptember
inand andin the Wisconsin,of Dane said State ofcounty
—in said State suchCourt,thebefore Dane CircuitCounty

ofthen and courtcourt there a jurisdictiongeneralbeing
andunder the laws of said State —and the considerationby

defend-the saidof the said recoveredcourt,judgment against
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the said Insurance a inant, Pelican favorCompany, judgment
said for sum ofof the the thousand five hundredplaintiff eight

dollars thewith further sum oftogetherdamages, forty-five
dollars and forcents costs andthirty-nine disbursements,

in all to the sum of thousand fiveamounting hundredeight
dollarsand and cents; which saidforty-five thirty-nine judg-

in court inment still remains that full force and andeffect,
in modified, reversed,not set aside, orfrom,anywise appealed

saidvacated;otherwise and the the said State ofplaintiff,
nothath obtainedWisconsin, satisfaction the saidany upon

onbut, the the whole thereof,judgment, contrary, together
with interest thereon saidfrom date of such re-judgment,
mains and an action hathunpaid wherebywholly owing;
accrued unto the said the said State of Wisconsin, toplaintiff,
demand and have from and of the defendantsaid the said sum
of thousand five hundred and dollars andeight forty-five

cents, with interest.thirty-nine
“ Wherefore the said the said State of Wisconsin,plaintiff,

thatsaith the is and hath sustainedplaintiff injured damage
to the said amount of thousand five hundred andeight forty-
five dollars and withcents, interest, and thereforethirty-nine

'it this suit.”brings
Annexed to the was a of the ofdeclaration record thecopy

therein which that itdescribed, showed was ren-judgment
dered on ofdefault the after serviceof summons ondefendant,
three each of was inwhom stated the officer’s returnpersons,

be ato resident and of andcitizen Wisconsin an of theagent
defendant, a the defendant hadthatupon complaint alleging
done business in months,the State for withoutthirty having
itself, behalf,or inor other itsby any officer, personagent

or the ofprepared in office of commissionerthedeposited
insurance of the of its business,State annual statements as

therequired the ofof 1920'of Revised Statutesby provision §
Wisconsin, and in-that becomethe defendant had thereby
debted to tothe in the sum $15,000,ofplaintiff according
that provision.

that•By section it'Wisconsin,of the of isRevised Statutes
enacted that the ofor andpresident secretaryvice-president
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in theinsurance business Statefire corporation doingeach
the ofwithin month andJanuaryannually prepareshah

of the of insurance ain the office commissioner state-deposit
oaths,their of the thebusiness ofverified byment, corpora-

of the theand condition on 31stthe thereoftion year,during
nextthen variousDecemberof preceding; exhibitingday

in the as itsstatute, to stock,enumerateditems, capital
liabilities, income and andassets,or expenditures,property

facts which the commissioner ofitems or insuranceotherany
“that for failure to make andand any depositmay require,
or to instatement, topromptlyannual reply writing anysuch

inthe commissioner of insurance relationbyaddressedinquiry
such or forof any corporation, wilfullyto the business making

therein, such or officerstatement everyfalse corporationany
false statement shall forfeit fiveor suchmakingso failing

toand for file such annual state-dollars, neglectinghundred
hundredfive dollars for month thatadditionalment an every
continue toshall thereafter transact anysuch corporation

untilin this state such be filed.”statementinsurance business
of Wisconsin of c. took1885, 395,the statute (whichBy

“it is the of the com-1,12, 1885,) dutyeffect April. § made^
to final in theinsurance tomissioner of prosecute judgment,

to settleState, or orname of the compromise, compound,
an insurance itsforfeiture incurred corporation,by byevery

for its law of thewith, of,to or violationfailure anycomply
”informed; 2,he be andof which byState, may credibly §

“ of sum received virtuecollected,one half or byevery paid
1of of this shall be into the statesection act treasury,paid

of insur-and the remainder shall to the commissionerbelong
in allall incurredance, pay expenses prosecutingwho.shall

forfeitures,to suchactions enforce the ofbrought payment
in andboth out of the and allshallState, expensespay

toincident the collection of such forfeitures.”
In the action in filed severalthis the defendantcourt,present

the offirst which was as follows:pleas,
“ under theThe defendant is a civil corporation organized

theterms of Revised sec-Louisiana,Statutes of the State of
tions 638 to both fire688, and i& to effectinclusive, authorized
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to suit andand is toinsurances, determine itssubject required
aforesaid,domicil in the and to maintain andcity designate

that to receive therean officer of citations and othercompany
Thiswrits and notices. has been fulfilled fromdutyjudicial

and thethe date of the charter of theorganization, company
and as thosehas been recorded statutes inpublished, require,

the officeof the recorder of and a formortgages city paper,
in the statute. Nothe time defined other hasdesignation

been made or of the defendant. The section 687required
of the Revised Statutes of the United States defines the

this andcourt,of asjurisdiction designatesoriginal subjects
for the exercise of that where a State is the com-jurisdiction,

of other than' ofcitizens States the orplainant, plaintiff
that there should be no errorand, on the sub-complainant;

first of the Fourteenththe section Amendment toject, the
Constitution of the United States describes allexactly of

citizens. are naturalthose who are born orThey persons
naturalized within the limits of the United States, and having

ina residence State determines the State inany which he
or ashave a citizen.immunity themay privilege Moreover,

of the discloses that this defendant is acomplaint plaintiff
fire insurance without character or inter-company, political

and had its andrelations,state domicil in Neworigin Orleans,
that the said hadand offended the State of Wis-corporation

andconsin disobedience or inattentionby imputed alleged to
laws,her statute and had incurred forfeitures andheavy pen-

alties such offences to the sum instated theby demand, and
for the collection of which fines and’ this suit hasforfeitures

in Butbeen commenced this court. the defendant thatsays
the statute of the States,United above cited, further defines

forthe cause the exercise of that the con-original jurisdiction
should be of a civil nature. It excludes fromtroversy cogni-

of thiszance court the statutes and diverspunitive litigations
out the internal andof orarising peculiar peevish regulations,

with andfines, forfeitures,accompanied exactions,arbitrary
which a citizensState or ofmay impose upon corporations
other from a or fromcause,States orjust caprice captious-
ness. The must be of a civil and not ofnature,controversy
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as shown thisnature,the record. thisby Wherefore,punitive
submits to this court thatdefendant the of thiscomplaint

does not show a cause within the original jurisdictionplaintiff
the statutescourt,the nor within terms of the of theof

States.”United
filedthisTo the a demurrer,plea plaintiff general upon

the case down for■which was set argument.

for Mr. J. M.Mr. Samuel WilsonShellaharger' plaintiff.
H. W. onand Mr. were with him the brief.Ghynoweth

demurrer two forThe distinct the defeatgroundspresents
of theof the court.original jurisdiction

That the defendant a local fire1st. because is insurance
andexistence, location,itscompany, deriving non-political

fromnon-interstate franchise the local or state itand islaws,
“not a citizen of another within theState,”therefore sense of

inas found the Revisedwords,these either 687 of Statutes§
or as found in article ofStates, 2, 3,of the United the Con-§

States,the or theof within of thestitution United meaning
“citizens of the United States and of the State whereinwords,

inas found the Fourteenth andreside,” Amendment;they
That the suit is one the enforcement of2d. for apresent

aor and is suit in its andforfeiture, character,penalpenalty
“ a of a civil within theis not nature,”controversy meaning

in Rev. Stat.words 6S7,of these §
Each of these submit,I. 1st. defences weis,alleged plainly

to that this debtfirst, wit,bad. The action of aupon judg-
not an action of a civil isment is nature, untenable,obviously

“the use the words of aof controversies civil nature,”because
in solehas to that of687,as found divisionregard primary§

—into two civil andclassesactions criminal.
“classification toThe the words controversies ofpointed by

” and ina civil nature is out 4 Black-that, that,only pointed
“inCommentaries, The distinction5,stone’s these words:p.

from ofof crimes and misdemeanorswrongs private,public
civil seems infrom to consist this: Thatinjuries, principally

or civil are oranwrongs, injuries,private infringement priva-
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which to consideredindividuals,tion of civil belongrights
or andcrimes misde-individuals;asmerely public wrongs,

of and dutiesa breach or violationmeanors, are public rights
as into considered adue the whole community,community,

its social capacity.”aggregate
to from theHad exclude,687 original jurisdic-attempted§

the or civiltion of this ofcourt, pecuniary rightsjurisdiction
a State is adue to a in its (andState corporate pri-capacity

the ofvate when underindividual original jurisdictionsuing
the State arosethis because the debt toowingmerelycourt)

of then the section wouldcontract,out of a tort instead a
in of article of the Consti-2, 3,have been violationpalpably §

does, so limit of thiswhich not thetution, jurisdictionoriginal
the extends itscourt, ohbut, contrary, juris-expressly original

a... in which shall be adiction to “all cases State
comes within the of theand which judicialparty,” power

same section ex-United and which theStates, judicial power
“controver-tends to “all cases'in law and. includingequity,”

and State.”sies a the citizens of anotherbetween State
in in law and be-This, therefore, case,takes every equity,

tween-a citizens 'another State where theState of liabilityand
asis óf a within the definition of these wordscivil-nature,

in contract orabove from whetherBlackstone,given sounding
Eleventh,in tort. to the enforcesThe Amendment Constitution

”“ “ controversies,”this of the words cases andinterpretation
admit doubtas found in article did these words of3,|'2, any

as a State and citizens ofto controversies betweenapplied
so in this Amend-another State. This is Eleventhbecause,

“ asment the in and to Stateswords cases law appliedequity,”
and the wordscitizens of' other areStates, “anybysupplied

”“ inin cases law andsuit law or The words equityequity.”
inin suit or2, are the of law3,article equivalent “any§

” in Eleventh Amendment.as foundequity
' And it this court that the wordis settled bythoroughly
“ and citi-a Statesuit,” a betweenas to controversy'applied

foror claimzens of demandanother civilState, means any
fromor as a criminal prose-money distinguishedprivate right,

cution.
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All criminal as to their method of institutionprosecutions,
“and are from these con-prosecution, thoroughly distinguished

at or inlawtroversies article YI of the Amend-byequity,”
ments other it; and, criminalamongst compelsthings, every

into be the district, ascertainedprosecution previously by
the crime shall havewherein beenlaw, committed.

has,It thus fromthat,is the the Constitutionbeginning,
tobeen held divide actions into two classes toas theapplied

of courtthis where States are tojurisdictionoriginal parties,
into civil and and to make thewit, criminal, original jurisdic-

” ”“ “ “of this court to ortion case suit or con-apply every
” a State a ofwhere is and citizen anothertroversy plaintiff

“and notwhich is within thedefendant,State words criminal
inas found the Sixth AndAmendment. theseprosecutions,”

of the Constitution were theexpress provisions authority upon
towas entitled and didintroduce,which introduce,Congress

” ”“ “civil nature after the wordthe words controversies in
ofthe Eevised Statutes the States.of United687§

reason2d. Another conclusive the actionwhy present
civil is that is an exis of a nature it action foundedcontracto,
contract of to andrecord, wit,a is in no sensejudgment;upon
In the court below intoevery element,penalpenal. entering

of action,cause wasthe tried,original conclusively adjudi-
and settled review this ifcated, beyond court,by jurisdiction

in the court below. This sits and.existed court triesupqn
of said of the of(outside question jurisdiction) question pecu-

and can neitherindebtedness, into nor know whatniary inquire
in thethe cause of action Thatwas suit. isoriginal question

fromexcluded the of this court. Seeabsolutely investigation
1Wilkins, 686,v. Pet. 16692; Gibson,Biddle v.Pennington

How. 65.
cases, be needThese but notindefinitelymight multiplied,

and the for a sobe; apology citing any upon proposition
and settled as the one we nowfamiliar thatenforce, namely,

aof athe rendition judgment by competent jurisdiction
and 'cause andthe of action,extinguishes originalmerges

the to be a new with the character'debt,makes newjudgment
contract isistics of which no defence al-obligation, against
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that did arise to thelowed not is to besubsequently judgment,
in fact that the demurredfound the to is one thatpleaonly

and settled rule ofthis fundamental the law,ignores recog­
this incourt,as remarked ofnized, by every system jurispru­

to civilized States. See v. 4Root,dence known Taylor Keyes
12Gammon,Thatcher v. Mass.235; 268; v.(N. SpencerY.),

1 2dOhio, 122, S. 13Brockway, 259, 1st ed., ed.; C. Am. Dec.
Root,615; Indiana v. 21Helmer, Iowa, 370; v. 11Healy

Rich. 390.
II. We now turn to the other defeñce relied on in the plea

demurred to that theto, wit, defendant is an arti-corporation
ficial so local in its nature and so destitute ofperson, inter-
state andfunctions, andfranchises, so fetteredpurposes, and
shielded the itstatutes as itby existence, that isgiving inac-

as a the-cessible, defendant, of the courts ofby processes other
theStates, under statutes of such other States forproviding

services of process upon foreign corporations business indoing
the State where the suit is brought.

We to first of whatstate, all,, is heldproceed the courts ofby
Wisconsin the to be suedinregarding liability Wisconsin, which
is created her asby laws, against foreign corporations doing
business in Wisconsin. After this we shall adoing refer-give
ence to the of this court the samerulings upon general subject.

In these two classes of tointroducing authorities, wit, the
the Court ofinterpretation, by Supreme ofWisconsin, her

own and thestatutes, courtinterpretation put thisby upon
the constitutional commerce betweenprovision theregarding
States and'other like of interstate twolaw,principles things
must be the of these au-carefully premised touching bearing
thorities issuethe raised the demurrer. One isupon thatby
the demurred to bases itself the idea that thisplea upon legal

is not a “citizen of another State”particular corporation
•within the sense of these in 2,words as found article and3,§
in in ofarticles XI and XIY of the 687Amendments, and §

that hothe of and henceStates;Devised Statutes the United
suitsof in Wisconsin, againststatepossible touchinglegislation,

theirofthe stateinsurance andforeign -touchingcompanies,
againstbusiness and in Wisconsincan make a suitagency,
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such, and thatcorporationforeign possible; also, nohence,
wasaverment needed in this first the State ofplea regarding

statute,Wisconsin’s or the state of defendant’s business in
that to make itsState, of of anotherplea non-citizenship
State a plea.good

thatThe other must be is that the other andthing premised
defence set in this first mustindependent up plea proceed

the ifthat,idea defendant underupon condi­might, possible
tions of and business inlegislation, agency, Wisconsin, be sua­
ble since thisthere, court knowsyet the conditionjudicially
of Wisconsin’s statutes Greenl. sec. 13thpublic (1 Ev., 6, 10,p.

and cases ined., note and since the avers3), defendantplea
to be a its habitat incorporation Louisianahaving andalone,

withoutone interstate franchises and therefore theobjects,
of defendant in Wisconsin is made outnon-suability by simply

what kind of a charter andaverring has,defendant without
averment as to its business'and in Wisconsin.any agency

We now to the court the decision of thepresent Supreme
of Wisconsin inCourt the case of State Wisconsin v.of

StatesUnited Mutual Association,Accident Wisconsin,67
624, decided.recently

The case was stated as follows: This is an from anappeal
order to set aside the service of in thisrefusing summons action,
the defendant for thatandhaving appeared specially purpose

The sheriff’sreturn indorsed the summonsonly. was toupon
thatthe effect on 10th, at EortApril 1886, Howard, Brown

Wisconsin, he served the withinCounty, summons theupon
within-named defendant, then and there deliver-personally, by

to and with C. aBombach, and citizen ofing leaving resident
this State, thehe, said then andpersonally, Bombach, being
there an of the said defendant, a true thereof.agent copy
From thé affidavit which the motion was and theupon based,
affidavits and used in to the itproofs same,opposition appears,
in that theeffect, defendant was, at the hereinseveral dates

amentioned, insuranceforeign corporation, previously organ-
ized under the laws of the State of New and itsYork, having
home officeat No. 320 in the York;of NewBroadway, city
that its business was that of for andreceiving applications

VOL. CXXVII —18
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accident insurance the mu-ofissuing policies upon principles
tual that it hadinsurance; never been admitted or licensed

State,to transact business of inaccident insurance this or had
ornever indesignated any or thisappointed attorney agent

for of in inState, the service actions this Stateprocess against
thatthe said C. Bombach has been adefendant; resident of

Fort in this sinceHoward, State, 10,1883; that heSeptember
commenced insurance for the defendant insoliciting February,

and continued to advertise and solicit such1885, insurance
until the commencement of this action that that; timeduring
he received from the defendant from time to time printed
matter for use and purposes, including printedadvertising
forms and rate for his use in andbooks soliciting taking appli-
cations for insurance in the defendant thatcompany; during
such oftime his insurancesuch he took twosoliciting applica-

to wit: one from John andtions, Nelson another from Frank
from each of whom he collected at the time of tak-Winding,

such five from whiching dollars, he retained aapplications
commission of three anddollars, transmitted the balance, to-

with such to the defendant at its saidgether applications,
home and inoifice, due course of mail received from the de-

of insurance itfendant issued said Nelsonpolicies by insuring
and and which were deliveredWinding respectively, policies
to them said thatBombach; of therespectively by no part

so sent to the haddefendant ever beenmoney returned; that
said time said Bombach was so in-during engaged soliciting

surance for the he advertised saiddefendant, business by post-
and the circulars and matter senting up distributing printed

to him the defendant for thatby purpose.

The fullis the of the court:following opinion
“ Are the facts stated such as to make the service-on Bom-

bach as the defendant In our?good against judgment they
are. The defendant is a accident insuranceforeign corpora-

It do in thistion. never a license to business Stateprocured
as the 1220 and B. S. It isstatutes, 1953,required by pro-§§
vided shallB.- that actions2637, S.,by against corporations§
be actionsin manner ascommenced the same againstpersonal
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natural summons,The etc., shall be served, and suchpersons.
service held of the same effect as service on a naturalpersonal

a thereof as follows:by delivering ‘. 9.person, copy
If insurance notany underagainst corporation theorganized

of thislaws toState, the or thereofagent attorney having
therefor under theauthority by ofappointment provisions

or 1953,1915 or to of suchany withinagent corporation§§
ofthe definition in1977 the State.’ Here the summons§

not have been servedcould on the defendant aby delivering
tothereof the or theagent de-copy attorney appointed by

under thefendant of 1915 1953,orprovisions since no§ §
wassuch ever made. It follows that such ser-appointment

vice could be made suchonly to anby delivering copy agent
withindefendant,of the the definition of R. S.1977, By§

that definition whoever solicits insurance on behalf of in-any
surance or transmits ancorporation, for insuranceapplication

ofor a insurance to or from such orpolicy any corporation,
makes contractwho ofany insurance, or collects or receives

for or ininsurance, manner aids orany premium assistsany
ineither,in or business for 'insur-doing transacting any any

ance or advertises to do such shall hecorporation, any thing,
of suchheld an to allagent intents andcorporation purposes,

the wordand whenever used inagentj R. shall89, S.,chapter
to include allbe construed such Sec. R.1977, S.persons.

several“The thus enumerated arethings connected dis-by
that theso of of them Bombachjunctives, doing wouldany by

made him thehave of the defendant withinagent the defini-
v.tion. The State 49Farmer, Wis. 459. The facts stated

that he didshow one of themevery himself, unless it was to
make the contract of insurance mentioned; and the facts

thatstated show he aided and assisted in each ofmaking
of wasthem, which, itself, to make him suchenough agent

thewithin definition.
“ to theAs commencement of actions, or service of process

insurance this is inforeign noupon corporations, respect
c. Laws of240,by 1880, 5changed ofnotwithstanding §

inthat act is The same .nearly of R.1977, S. Itlanguage §
itmakes a misdemeanor to act as suchsimply otherwiseagent
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than as This was considered and determinedfullyprescribed.
in The v. TheState Northwestern Endowment & Asso­Legacy
ciation 62 Wis. But here Bombach re­Minnesota, 176-7.of

aceived commission on each of the mentioned as is­policies
sued the anddefendant, hence the of hisby question acting
‘ there considered, is not here involved. re­gratuitously,5 By

and such and andceiving retaining applications premiums,
then to the beneficiaries andthereon,issuing respective policies
then the same to Bombach for the defendantsending delivery,

ratified histhereby agency.
“If the of counsel to thatthe effect 1977argument only§

relates to' of such insurance as areagents foreign companies
licensed to do business within the State is thenduly sound,

there would be no of hn actionpossible way commencing
an unlicensed insurance busi­against foreign company doing

inness this inState violation of law. In other suchwords,
construction would reward such insuranceforeign companies
as refused to the license, topay themrequisite by enabling
retain the license and themthen from themoney shielding

of all on theirwhether contracts orliability,enforcement
inotherwise, the courts of Wisconsin. Such construction

would defeat the whole and of the statute. Be­purpose scope
suchsides, construction would restrict the of theapplication

section to home insurance and suchwholly for­companies
insurance as theeign corporations license;procured requisite

£■whereasthe of the section is insurancelanguage any corpora­
contract oftion,’ for‘any insurance,’ insur­‘any premium

‘■„ance,’ business for insurance andany thenany corporation,’
‘ ’the word inwhenever used otherenlargés ofagent portions

’‘the so as to include all such as arechapter thereinpersons
described. The to insurancechapter evidently applies foreign

not such as well ascompanies license, thosehaving procured
‘who have. Thus 1952 to life or accident in­applies every§

surance business in this State . . .corporation doing upon
the of mutual insurance.’ Section 1953principle toapplies
■ life or accident insurance notevery corporation organized

‘under the laws of this State.’ Section 1954 toapplies every
life or accident insurance inbusiness thiscorporation doing
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•was not the intention of theitManifestly legislatureState.’
ofserviceof insuranceprocess upon foreignthat the right

this Statein should bebusiness dependentdoingcompanies
a license.”outfirsttheir takingupon

have aother States taken similar view ofofcourtsThe
v. Queen Insurance 63 N. Y.statutes. Gibbs Company,similar

M.Haute,v. Terre C. & N. Y.Co.,87 Osborn137;114; Pope
278;51 Vt.Co., McNichol v.v. Ins. U. S. Mercan­Shawmut

Missouri, 457; v.74 The StateAssn.,tile R. Delaware,Swift of
594; Lhoneux, Limon & Co.v.S.)Am. Law (N.25 Reg. Hongkong

33Co., Ch. Div. 446.Banking& Shanghai­
toare not do busi-insurance companies compelledForeign

so,If choose to do how-State.,thisness in they voluntarily
to such and restrictions asmust submit conditionsever, they

see fit tothe Firemay Departmentimpose.legislature of
16v. The ex rel. Drake136;Wis. StateMilwaukee Helfenstein,

Wis.40 176.v. Doyle,
actedv. 8 a asWall. 168,In Paul Virginia, person having

inbusiness that Stateof an insurancean company doingagent
and fineda under a similar was convictedlicense, act,without

and it was held that there had been no vio-statute,theunder
“art. of that the2, 4, Constitution,of sec. thelation providing

to all andeach State shall be entitledcitizens of privileges
”in nor of section 8,of citizens the several States;immunities

the to com-to the-art. 1, “regulateCongress powergiving
nations and the several States.”withmerce foreign among

insuranceField,case Mr. Justice ofIn that speaking foreign
court, used thisfor the whole significant language:companies

“ in butStates,of otherno absolute right recognitionHaving
its con-and enforcement offor such recognitiondepending

course thattheir it follows as a matter ofassent,tracts upon
terms and conditionsbe suchassentsuch may granted upon

ex-think tothose States They mayas may impose.proper
itsrestrictthe entirely; they mayclude foreign corporation

or exact suchlocalities,to securitybusiness particular they may
as inof its contracts with their citizensthefor performance

interest. Thewill best thetheir promote publicjudgment
lan-in Thismatter rests their discretion.”whole (page 181.)
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was sanctioned the same learned court inexpressly byguage
v. 10 Wall. 410 ;Ducat Ins. Co. v. Massa­Chicago, Liverpool

10 and in the morechusetts, 566,Wall. recent case of Phila­
v. York,Fire New 119 S.Association U. Thedelphia 117-8.

in the of thesame was opinionlanguage quoted approvingly
v.court in The State ex rel. Drake Doyle, (pages 197-8) supra.

it thatthese decisionsFrom by voluntarily doingappears
itselfin the the defendant submittedbusiness State voluntarily

them it fui’ther thatto Fromthe laws of the State. appears
is in no inthe of commerce involvedwayinterstatequestion

it is fromand Manu­such a hencecase, distinguishable Cooper
113 U. S. and727,v. other similarCo. Ferguson,facturing

cases.
to sheriff’sdefendant’s the returnThe impeach byright

to such returnother evidence includes plaintiff’s right support
We conclude that the Courtsimilar evidence.by juris-got

the the service Bombach.diction of defendant by upon
is as tohowever, not before us .what sub-justThe question,

It isextend to. tosuchject-matter may enoughjurisdiction
be cases to which such ex-know that there jurisdictionmay

Ins. 34 Minn.Co.,Fund and372,tends. Gauser v. Fireman’s
1Co.,v. Teutonia Ins.cases there cited. Ehrman McCrary,

v.Co. Grand Trunk Rail-123; Merchants’ Manufacturing
v. Sleeve13Co., 358; Gray Pulleyroad Fed. TaperRep.

16 Fed. 437.Works, Rep.
v.court and LegacyWe also refer the to State Endowment

is a174,62 Wis. whichMinnesota,Association Company of
in this incase,of statutes involvedcase also theinterpretative

inin like those lastare substance the pre-which the holdings
5 of c. 240that ofalso,and is a casecase, holding,ceding §

ofthe ninth 2637of 18S0 does notLaws repeal paragraph §
of theThese decisionsof Wisconsin.of the Revised Statutes

ofthe entireWisconsin cover subject-matterCourt ofSupreme
forceand to thestatutes,the of the Wisconsinand effectscope

we canof add by anywhat the court there nothingsays
argument.

insuranceTheir effect to hold thatis foreign companies
State,in thatinbusiness Wisconsin through agentsdoing
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and thelicensed,not though omiteforeign companythough
as 1220 andlicense, by 1953,to arerequired yetprocure §§

And thisin Wisconsin. conclusion issuable reached theby
allin full view of the ofcourt Wisconsin on thelegislation

of the decisions of- this court inand to when asubject regard
consents to be sued in a State fromcorporation awayforeign

its residence.
turn to the ofnow decisions this courtWe the twoupon

whichindicated,above are to besupposed presentedquestions
demurrer,the the whether thisnamely, questionby corpora-

“under the averments of the ais citizen oftion, anotherplea,
the sense of thése inwithin words art. andState,” 2, 3, in§

Eevised and,of the whetherStatutes; second,687 the de-§
business infendant under or inWisconsin, the face ofdoing
Wisconsin,of has assented tothe statutes there sued.being

aThat created andcorporation- aggregate by transacting
State,in a is to be deemed a citizenbusiness of that State for

ofall the and sued, citizens of otherpurpose's suing being by
in the courts of the United ofStates, States, is, thecourse,

of this court.settled law
doctrine of this courtThe this is statedpresent upon subject

8in v. Wall. 168,Paul where theVirginia, 178, court, after
“that: In the cases, when this ofearly thestating question

toof in the courts ofcorporations the Unitedright litigate
considered,was it-States, was held that the right depended

the of the members of the andcitizenship itsupon corporation
“ (Rsesin theaverment Inadds, later thisproper pleadings,”

and itwas was held thatmodified, the members ofruling that
would be to be ofcitizens the incorporation presumed State

which the was and where alone itcorporation created, had
withoutexistence, averment ofany legal any such citi­special

the averment of the of creation andzenship, place business of
sufficient;the and that suchcorporation being presumption

cannot be controverted for the of thepurposes defeating juris­
of the.diction court.” And the court cites Railroad. Co.v.
2 How.Letson, 497; Marshall v. Railroad 15Co., How. 314;

Co.v. 20 How.Drawbridge 227, 233; RailroadShepard, Co.
Wheeler,1v. Black, 286, 297.
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This doctrine has been this incourt, therepeated, by same
inwords, for incases, as,numerous Com­example, Steamship

118,v. 120, 121,106 U. S. wherepany Tugman, the cases are
cited.

The therefore,left, theonly as toquestion regarding point
whether the for thedefendant, of ispurposes sued, abeing

■citizen of isLouisiana, this, whethernamely, there is any
distinction between the of a toliability be suedcorporation

“in the Circuit Courts of the United States, as a citizen of
another lawsState,” under the the ofdefining jurisdiction
the Circuit and suchCourt, to becorporation’s sued,liability
as a citizen of another. underState, the constitutional provis-
ions and statutes the of thisoriginal jurisdiction court,defining
where such is in suits a Stateoriginal givenjurisdiction by

ofcitizens other States. We submit there isagainst no dis-
whichtinction, is to the in thiscase,applicable present regard.

In v. ThePennsylvania 13Wheeling Bridge Company,
518,How. the State of asuedPennsylvania foreign corpora^

tion of under the of this court,Yirginia original jurisdiction
and the was maintained.jurisdiction

The same incase was this court in 18 How. 421,again
where the court held that the act of of 31,Congress August
1852, the and the effect of thelegalized bridge, superseded
former decree of this court the a nuisance.declaring bridge

We in thatremark, this is a wheremay case thepassing,
of this court was held to include actionsoriginal jurisdiction

and suits for astorts, from suits ex contractu.distinguished
In v.Wisconsin 96 U. S. courtDuluth, 379, this enter-

astained, under its suitthe ofcoming original jurisdiction,
Wisconsin a to ..the State of Wis-against corporation foreign

toconsin, wit, a of the State ofDuluth, Minnesota,corporation
the suit under the clause this courtbeing brought giving juris-
diction,'where a is the citizens of anotherState plaintiff against
Statj. In that case the Pacific RailroadNorthern Company
was made defendant but it was dismissedDuluth,withalong

we the was not to decidebe" and the court requiredhearing,
whether its extend to the Northernwouldoriginal jurisdiction
Pacific created act ofRailroad a bycorporationCompany,
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court maintained thethe jurisdictionbut againstCongress;
“ -of another” State than the Statea citizenasDuluth being

bill costs,dismissed the with because thebutWisconsin,of
that, had no to the mannerheld it authoritycourt prescribe

under the of a law ofdonework, authorityin beingwhich
carried forward.be-shouldCongress,

inMiller the same case —2 Dillon,of JusticeAnd see opinion
— it held that the Court of theis alone406 where Supreme

has thiscourts, jurisdiction.federal
at bar can be on the ofthe caseIf distinguished, point

the and of its be suedof todefendant, liabilitythe citizenship
theof another State under jurisdictionas the citizen original

we tofrom the cases now are unablecited,of this court, per-
found;distinction is to be and we will awaitthatceive wherein

to from the defendant’sof the hearfurther discussion point
counsel.

the whether or nottherefore, turn'now,We to question
which this court will take’laws of ofWisconsin,the public

the of casesdefendant within classnotice, thebringjudicial
has held that suits be maintainedthis court againstwhere may

the offrom the State of residenceawaycorporations,foreign
where, business,and in States bythe doingcorporations,

a extension ofto be sued. It be uselessconsent wouldthey
the number of casesto inconsider, detail, largeargument

this court thisdecided point.by upon
court,this thisdoctrine ofThe subject, maygeneral upon

from the of court ina thebe indicated by quotation language
146,111 U. S. where theWoodward, 138,Co. v.Insurance

“ State,But the reason the charterscourt : which asays why
itin to debts which owes,is its domicile referencecorporation,

it found for service ofthere can be sued oris because only
is in like theThis now cases andchanged present;process.

it ain courts of the United States is held thatthe corporation
in inState,of business another is suable theState,one doing

incourts of the United States established the latter State if
that and in the manner-laws of State sothe provide, provided

Insurance v.laws,” French,thoseby citing CompanyLafayette
65;18 How. 12 Wall.404; Harris,Railroad v.Company
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96 S. 369;Ex U.Schollenberger, Railroadparte v.Company
104 S. 10.Koontz, 5,U.

In. ofcase St. Clair v. 106Cox, U. S. 350the et thisseq.
court reviews the state of the law the of theupon subject

of a in other States thansuability the State of itscorporation
creation and domicile, notices the inconvenience ofprincipal

oldthe coulddoctrine, be sued in(that the Statesthey only
of their to the ofprincipal increaseresidence,) greatowing

transactions from the States of their resi­corporation away
and holdsdence, that, wherever a does business incorporation

States than itsother and. where thishome, business is done
under laws of the State for the of suitsproviding bringing

the in such and.State, foragainst corporation foreign serving
its there the besuitprocess upon maintained.agénts, may

In 96 369, court,U. S. this inEx parte Schollenberger, com­
the doctrine laid indown the case ofmenting upon Railroad

v. 12Harris, Wall. 65, the of aCompany places suability
in a to that creation,of itscorporation, jurisdiction foreign

the distinct that where theupon doesground corporation
inbusiness the when a statuteforeign jurisdiction, exists

a suit to be in suchauthorizing brought foreign jurisdiction
business therein, then andagainst corporations doing thereby

the consents to sued in suchcorporation being foreign juris­
diction.

In Railroad v. 104 S. the510,U. courtCompany Koontz,

“ It is well settled that ofa one Statesays: corporation doing
inbusiness another State is suable where its isbusiness done,

if the laws make to that and weeffect; have soprovision
held v.many Insurance 18times,”'citing French,Company
How. 404; Harris,Railroad 12v. Wall. Ex65;Company

96 U. S. 369.parte Schollenberger,
- The authorities over establish our thatgone proposition

these of the Wisconsin law are notprovisions inconsistent
with the Constitution, or with or with the mutuallaw,public

of the States. It not amiss, however,be arights may upon
of this to thesubmit to court a furtherquestion importance

reference to authorities in the Circuit Courts of the United'
States, and in the courts of States,the in further enforcement
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that these of the Wisconsin forlaws,of the provisionspoint
of into her courts,methodsuch foreignbringing corporations

done in the valid.State,business areto answer touching
v. Grand TrunkIn Merchants CompanyManufacturing

358, of13 Fed. in the Circuit Court theCo.,Railway Rep.
inthe District of New York, 1882,States for SouthernUnited

v. French,held accordance with Insuranceit was (in Company
v. Ex thatHarris,Railway Company Schollenberger,)parte

in the thefact of business State is an assent to ser­the doing
there,of in suitsvice cor­process upon agents against foreign

and the court there line of; cites a authoritieslongporations
in thethe absence of statutes ofthat, Stateevenholding

such mode service,of suits be maintainedauthorizing may
in where inStatescorporations they engageforeignagainst

of on the business.business, service thoseby doingprocess
MohrIn Mohr and Co.v. Insurance Companies,Distilling

indecided the Circuit Court the474,12 Fed. of UnitedRep.
for the Southern District of Matthews,JusticeOhio,States by

the court reasserted the this courtJune, 1882,in doctrines of
and indicated that from thecited, the consentabove implied

in a Statebusiness,of aby havingforeign corporation,doing
for in the where the businesssuits Statelaws isproviding

is within thenot limited to canses actionsdone, arisingof
allbut extends to actions.State, transitory

16v. Fed.Taper-Sleeve Works, 436,In Gray Pulley Rep.
in the forwas Circuit Court of the United States thethe suit

inDistrict of decided 1883;Western Pennsylvania, opinion
reasserted,In that case the doctrines areJ. sameAcheson,by

additional is decided which is indicated thebyand the point
from the the 443:court,sentence ofopinion pagefollowing

“ a ser-be institutedSuits corporation bymay against foreign
the 1849to act ofvice of conformably (Pennsylvania),process

it has to a businessestablish placenotwithstanding failed of
anState and whom service bemazyin the appoint agent upon

22,the actto state constitution andmade, Aprilagreeablzy of
cites v. StateThe court Company,1872.”. Hagerman Empire

534.Penn. St.97
to the samedecisions are which areThe state innumerable

effect.
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We have casecited the of Wisconsin v.already Northwest
Endowment and 62Association, Wis.Legacy 174.

The case of Gibbs v. InsuranceQueen Co., 63 N. Y. 114,
where the is is(1875,) to the sameopinion by Judge Folger,

theeffect butas is valuable as an elab-foregoing, presenting
ofreview theorate American authoritiesEnglish and upon

the as to a an of awhen servicegeneral subject upon agent
is not violative of the of theforeign corporation principles

law or of naturalpublic justice.
At endthe of the 131, Justice alludesopinion, page Folger

to the fact that Insurance v. 18 How.French,Company 404,
was called to attention the ofhis after hispreparation opinion,
and the Justice remarks that this of Frenchcase goesfurther
than the coxvrt inwent the case The Justice incites,Gibbs.of
addition to the in ofcases the theappearing body opinion,

v. L. R. 9 Ex. v.Adamson, Westenholz,Copin 345; Schibsby
Q.L. R. 6 B. 155.

The case of 60Co.,Sadler v. Mobile Insurance Mississippi,
decided in of391, 1882, case,is in the asvalue, present pre-

statutes to those of Wisconsinsenting quite equivalent upon
this and asalso that the omission of thesubject, indicating

to take out not itlicense does fromfdreign company exempt
in the State where it does business. The caseliability foreign

thatshows statutes orare not natural justiceagainst public
law which and makebroadly generally foreign corporations
liable in the States where their business is done by any agent

actswhose have been as valid such cor-adopted by foreign
poration.

The case of 44Farmers' Insurance v. Iowa,Co. Highsmith,
decided in one the holds that the330, 1876, is where court

service need not be of thethe general agentupon foreign
but whobe insurance solicitscorporation, may anyupon agent

risks and forwards them to the company.
In Osborne v. Shawmut Vermont, 278,Insurance 51Co.,

decided in and it1878, asserted,the was wassame doctrine
also held that it that was notmade no difference the plaintiff

dida resident of the whereState the Insurance Company
and the suit wasbusiness, where brought.
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v.The case of McNichol United States Mercantile Report­
Missouri, decided in457, 1881,74 contains aing valu­Agency,

able review of the authorities this andupon sustainssubject,
whichall the are so oftenalike asserted thisprinciples by

laws whichthat forcourt, service of on rec­provide process
aof areognized notagents foreign corporation against public

justice,or orlaw, the andConstitution, areagainst against
have beenreasonable, and citizensbecauseadopted doing

withbusiness toif theforeign tocorporations, obliged go
State of the residence of the be withoutwouldcorporation,

etredress. 474(See pages seq.)
These and others thatcases, be cited, firmly establish,might

as the of this court,doctrine that laws ofwherever the a
State that inbusiness theprovide corporations,foreign doing
State, shall be insuable in such State served aby process

manner, suchthere the business in Stateprescribed ofdoing
is a consent to be sued atthe laws theto existingaccording
time the business is fail toand this court cannotdone; hence

that it State ofwas the courts of theperceive forpossible
Wisconsin to for thedefendantof theacquire jurisdiction

of thisin case.the which is suedpurpose rendering judgment
Hence the itfirst was notthatdiscloses no factsplea showing

for whichthe court waspossible to theacquire jurisdiction
exercised in therefore,said theandrendering judgment; plea,
is inbad, to nodisclose thatfactsfailing juris-showingany
diction in existed.fact

one additional noticed:Only to be hereneedpoint
It be defend-that the thatmay record discloses the.argued

ant never asWisconsin,took out license into do business pro-
vided her statutes. in the recordThis fact does notby appear
in this leavecase. The for tomade theshowing by plaintiff
file the theis thepresent no record presentpetition part of of
ease. The thisrecord courtwith the leave ofproper begins
to file the outsidedeclaration, and with its Anythingfiling.
of what is court isdisclosed to of thisthe leavesubsequently
de hors the record.

But, that defendantthe court knows that theassuming
never took out forlicense, and belowthat the wasjudgment
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on offorfeitures incurred account inbusiness Wisconsindoing
in deiiance of then,her thatlaws, still, fact does not affect
the issue.present

the that the defendant is still liable for theUpon point pen­
alties incurred inbusiness Wisconsin com­withoutby doing

with the license laws of the referState, we this courtplying
to inwhat is said this the of the courtpoint opinionupon

in the of v.case Wisconsin Accident Insurance Co.(supra)
The thereof the court found to us conclusiveseemsargument

See, also,the Ithaca Fire v.upon subject. Department
99Beecher, N. Y. Ehrman v. Teutonia Ins. 1429; Co., Mc­

and123; the cases cited the court in thatCrary, following by
case: v. 24 OhioMcMillen, 67;Insurance Co. St. FireClay

31Insurance Co.v. Huron &c. Mich.Co., 346;Salt Columbus
Insurance Missouri,Co. v. 18 Lamb v.Walsh, 229; Bowser,
7 Insurance v.Bissell, 315, Co. 102372; Matthews,Hartford
Mass. 221.

In the of these we submit that it isauthorities, con-light
if inestablished that even this court, thisclusively trying

can look outside of the recorddemurrer, and can seeproper,
that the court below rendered the which is thejudgment,

offoundation the action, for incurred apenaltiespresent by
which had never taken out license in thecompany State of

Wisconsin, that fact itimmaterial,is because did notyet
the court todeprive below of render thejurisdiction judgment

which was so,rendered. This is because the business done in
the was valid,State and as toassent be sued inoperated
Wisconsin.

Mr. John A. for defendant.Campbell

Mr. Justice Gray, after the case as abovestating reported,
delivered the of the court.opinion

This action is a recovered thebrought byupon judgment
State of inWisconsin one of own courts Peli-her theagainst
can Insurance a forLouisiana corporation,Company, penalties

a statute of notimposed Wisconsin returns toby for making
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of the asState,commissioner thatthe insurance required by
at bar isThe the whetherstatute. question argued'leading

theis within of this court.such an action jurisdictionoriginal
on which the is invoked is not theThe jurisdictionground

but the character of thecause,of the thenature parties, plain-
of theone of the States and the defendant aUnion,tiff being

of those States.of anothercorporation
of the United as estab-States,The Constitution originally

in sect.'3, 2,art. that the of theordainslished, judicial power
“shall extend to controversies between two orStatesUnited

between a State and citizens of anotherStates, State,more
of different between citizens of theStates,citizensbetween

lands under of different States,same State grantsclaiming
andState, States,a or the citizens thereof,and between foreign

in “inor and that all cases which a Statecitizens subjects;”
this court shall havebeshall jurisdiction.party” original

ofArticle Amendment declares thatThe Eleventh simply
of the United States shall not be con-“the powerjudicial

to in law or orsuit,to extend commencedstrued any equity,
one theof United States citizens ofbyagainstprosecuted

or. ofor citizens State.”State,another by subjects any foreign
this court hasConstitution, therefore,the juris­By original

a State of anotherof suits citizensdiction brought by against
of and itas well as controversies between twoState, States;

that a a is a citi­well created Stateis settled corporation by
within the of those of theState,of thezen meaning provisions

and statutes of the which defineUnited StatesConstitution
theof federal courts. Kansas Rail­the jurisdiction Pacific

Railroad, 414;v. Atchison &c. 112 U. S. Paul v. Vir­road
178;168,8 Wall. v.Pennsylvania Wheeling Bridge,ginia,

518.13 How.
the ofwords the Con-Yet, notwithstanding comprehensive

mere fact that a is notthe State is the astitution, plaintiff
that the is one in which this courtconclusive test controversy

relief or citi-is authorized to another State heragainstgrant
in it has hereto-zens and a consideration the cases which; of.

to and effect offore had occasion the constructionpass upon
on thethese of the Constitution throw lightprovisions may

determination of the before us.question
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between two or“controversies moreAs to States.” The
which thisclass of court has entertainedmost numerous juris-

between twois that of controversies States as to thediction
such as wereboundaries of their determined beforeterritory,

the in and underCouncil,Revolution thethe Articlesby King
there was no national(whileof Confederation judiciary) by

or commissionerscommittees appointed by Congress. Story
1681; New v. New 3Constitution, York,on the Pet.Jersey§

323;6 Pet. v.284; Massachusetts,5 Pet. Rhode Island461;
12 13 Pet. 23 14724, 736, 759; ; 210;Pet. Pet. 15 Pet.657,

4 v.591, 628; Iowa, 660,How. Missouri How. and 10233; 7
How. v. How.1; 478;Florida 17 Alabama v.Georgia,

23 How. v. 11505; West Wall.Georgia, Virginia Virginia,
11 Wall. also39; Missouri v. 395. See v.Kentucky, Georgia

72,6Stanton, 50,Wall. 73.
The books of contain but few other cases in whichreports

inthe aid of this court has been invoked controversies between
two States.

In v. and v. Miller,Fowler Fowler actions ofLindsey eject­
inment were the Court of theCircuit United Statespending

for the District of Connecticut between citizens forprivate
lands which the Statesover of Connecticut and New York

and writboth claimed a of to removecertiorarijurisdiction;
into thisthose actions court as to itsbelonging exclusively

arefused,was because State was neitherjurisdiction nominally
a to them. 3nor Dall. 411. a billsubstantially party Upon

inin afterwards filed this court the State of Newbyequity
York the State of Connecticut to the actions ofagainst stay

this court refused the for, becauseinjunctionejectment, prayed
the State of York was not a to them,New and had noparty

insuch interest their decision as would the bill. Newsupport
1,York v. 4 Dall. 3.Connecticut,

This court has declined to take of suits betweenjurisdiction
to which,States the of if the-­compel performance obligations

States had been could not havenations, been en­independent
forced but thejudicially, only departmentsthrough political
of their in 24Thus, v.Kentucky Dennison,governments.
How. of66, where the State herKentucky, by governor, ap-
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in the exercise of itsto this court original jurisdiction'plied
mandamus to the of Ohiowrit of tofor a governor compel

■a from this court,to surrenderhim whilejustice,fugitive
case a betweenthat the was two States,controversyholding

no to the Andthat it had writ. inauthoritydecided grant
Louisiana,andv. Louisiana New York v.New Hampshire

toit was that a State, whom,S. 76,108 U. adjudged pursuant
of bonds ofcitizens,some her anotherstatutes,her holdingto

her onhad them in order to enable to sue andState, assigned
the of the could not main­them for benefitcollect assignors,

the in this court­ Seesuit other State alsotain a .against
28,5 20,v. Pet. 1, 51,Nation 75.Georgia,Cherokee

93 4, court,v. U. S. thisGeorgia,In South Carolina speak-
“left theMr. whether aJustice Strong, question open,bying

in this court for the of awhenState, suing prevention,
of mustin a river the United notStates,nuisance navigable

itthat will sustain some andand showaver special peculiar
such would enable a totherefrom, as private personinjury

a action in dismissedcourt;”similar another andmaintain
ofno unlawful obstruction wasbecausebill,the navigation

14.93 U. S.proved.
“ between a andto controversies State citizens of anotherAs

inof courts the UnitedThe the ofobject vestingState.”
of onesuits State the citizens ofbyStates againstjurisdiction

to beto enable such controversies determinedwasanother by
andtribunal, to avoid the ornational therebya partiality,

ifof which exist the Statemightpartiality, plaintiffsuspicion
to the 'the ofto resort courts of State whichwere compelled

were citizens. No. Chief Jus­Federalist, 80;defendantsthe
v. 2 Dall. on419, 475;in Georgia, Storytice ChisholmJay,

1682.Constitution, 1638, The is of “judicialthe grant§§
notand was intended to confer the courts ofuponpower,”

of a or theStates suitjurisdiction bythe United prosecution
a nature thatState, such it could- on the settlednot,ofone

law,and international beof entertainedpublic byprinciples
the atof other State all.the judiciary

and of theStates,the law of the UnitedEngland penalBy
do itsa not reach own territory,of country beyondlaws

VOI.. OXXVII 19—
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when extended orby statute to offencesexcept express treaty
its owncommitted abroad citizens; and must ad­beby they

ministered in its own andcourts cannotonly, be enforced by
the ofcourts another Wheaton’scountry. International Law

113, 121.(8th ed.) §§
Chief Marshall stated theJustice rule in the most condensed

“maxim,as anform, incontrovertible The ofcourts no coun-
execute the laws of another.”try The 10penal Antelope,

66,Wheat. 123.
cases in whichThe the courts of theonly United States

ahave entertained suits by State have been toforeign enforce
civildemands of a nature. Thestrictly, 11 Wall.Sapphire,

2 429,v.164; Oliver, Wash. C. C.King Spain and Pet.of
The of217,C. C. case The276. was a libel in ad­Sapphire

French,filed the late of theby andmiralty, Emperor prose­
French aftercuted the his"Republic toby deposition, recover

for a ancollision between American and adamages ship
and Mr.French Justice thetransport; Bradley, delivering

court,this the- suit,of. said: “Ajudgment sustaining foreign
as as otherwell whoany has asovereign, foreign person,
a nature here,demand of civil anyagainst person may prose­

11it in our courts.” Wall.cute 167. The case of The King
v. suitOliver, a to recover dutiesSpain although imposedof

revenue laws of was notthe foundedby Spain, thoseupon
laws, aor who had brokenagainst person them, butbrought

per­ofin the nature an action ofwas otherassumpsit against
to be bound their ownsons contract toalleged by thepay

duties; and the action failed because no orexpress implied
defendantscontract of the was 286,Pet. C.proved. C. 290.

pf.noThe rule that the courts execute thecountry penal
not tolaws of another andapplies only sentencesprosecutions

misdemeanors,for and but to allcrimes suits in favor of the
for the ofState forrecovery pecuniary penalties any violation

revenue,of itsof statutes for the or otherprotection municipal
for suchlaws', to alland If this werejudgments penalties.

all wouldnot that be to toso, necessary effectgive ubiquitous
to claima law would be the for aput into thepenal penalty

Laws,a Wharton’s Conflict ofof 833shape ;judgment. §
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International Law 388 on For-Westlake’s :(1st ed.), Piggott§
209, 210.eign Judgments,

Names, in his andLord of citedPrinciples Equity, approved
inMr. his Commentaries on the Conflict ofJusticeby Story

“ isThe forsaid,afterLaws, properhaving place punishment
committed,is andwhere the crime no takes concernsociety

itself;”in but what hurtful andcrime is toany recognizing
civilthe to enforce or decrees forduty foreign judgments

“or But this includes not a decree de­adds,debts damages;
for a because no court reckons itself bound topenalty;cerning

concur in delict extraor to committedanypunishing,punish,
(3d 326, 366;2 Kames onterritorium." Equity ed.) Story’s

Laws, 622.600,ofConflict §§
that if the in oneIt is true the courts ofprosecution country

of its law in a for­rem,a violation is to obtainfor municipal
of within its afeiture specific property jurisdiction, judgment

rendered after due and the titleforfeiture, notice,of vesting
inState,in the will be andtheof upheldproperty recognized

other in thecourts of which the title tothe any country prop­
;Cranch,in issue. v. 4 241is Rose Himely,erty brought

Guestier, 4 v.;v. 293 BradstreetHudson Cranch. Neptune
Sumner, 600, 605;3 onCo.,Ins. Pigott Foreign Judgments.

the of a vested title in264. But isrecognition property quite
enforcement of afrom the claim for adifferent pecuniary

a incase,In the one title the hascomplete propertypenalty.
other,the in thebeen furtherby foreign judgment;acquired

action is to the the defend­sought' compel byjudicial pajunent
inthe of which the has notant to asplaintiff money plaintiff

any specificyet acquired right.
The of the rule to the courts of the severalapplication

of the United States is notand affected theStates by provis-
and of the act ofthe Constitution whichions of byCongress,

the courts ofof State are to have suchthe anyjudgments
them inand credit to court within thefaith given every

as have or in the inStates law StatebyUnited they usage
1;were rendered. art. sect. ActConstitution, 4,which they

26, 1790, c. 1 Stat. Rev. Stat.11, 122;of 905.May §
establish a rule ofThose rather than ofprovisions evidence,
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the of aWhile make recordjurisdiction. they judgment,
inrendered after due notice in one conclusive evidenceState,

the courts of of United theStates,another or the ofState,
matter do not affect the ofeitherjurisdiction,adjudged, they
the court in which is ofrendered,the or the courtjudgment
in which is init offered inevidence. recoveredJudgments
one State of the when in the ofUnion, courts anotherproved

whether state within thenational,or Unitedgovernment,
States, differ from recovered in ajudgments foreign country
in no other than in not reexaminable on theirrespect being

nor for inmerits, fraud if ren-them,impeachable obtaining
dered a court of the andcause of theby having jurisdiction

v. 116 S. 4.1,U.parties. Hanley Donoghue,
In the ofwords Mr. Justice cited andStory, approved by

“Mr. Justice this court,for The ConstitutionBradley speaking
did not tomean confer thenew butany States,power upon

to effect theirthe ofsimply regulate acknowledged jurisdic­
tion over and within their didItpersons things territory.
not make the of other States domesticjudgments judgméihté

andto all intents but apurposes, only gave general validity,
faith and credit to them as evidence. No execution can issue

such inwithout a new suit the ofupon judgments tribunals
Andother States. not the of orthey enjoy right priority

lien which have in the State where arethey they pronounced,
thatbut which the lex to them its ownonly gives byfori
inlaws their ofcharacter Con­foreign Story’sjudgments.”
offlict Laws, v.609; Whitman, 18 Wall. 457,Thompson§
463.462,

A inrecovered one was said Mr.judgment State, as Jus-by.
tice an earlier of thisWayne, court,delivering judgment
“ not with it,does into State,another the ofcarry aefficacy

or to be enforced execu-judgment upon property bypersons,
tion. To it the force of a in another State, itgive judgment

be amust made andthere; can be executed injudgment only
the latter as its laws v. 13may permit.” McElmoyle Cohen,

312,Pet. 325.
essential andThe nature real of a offoundation cause action

are not and theby it;changed recovering judgment upon
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as mwhich claimrules,technical theregard original merged
a thethe and the as byjudgment implying promisejudgment,

ado not a to whichit, court,defendant to preclude judg­pay
it cannotment is for affirmative action, (while gopresented

into thebehind the for the of examiningpurposejudgment
from whether the claim isof the claim,) ascertainingvalidity

to'en­nature that the court is authorizedone of such areally
285,Orleans, 288, 291;v. New 109 U. S.force it. Louisiana

v.716;S. ChaseParish,v. St. Martin's 111 U.Louisiana
457,121 S.Ball,113 S. v. U.Curtis, 452,U. 464; Boynton

466.
in for thecases cited the learnedThe plain­only argument

of onethe view that the courtswhich tend totiff, support
inan a renderedwill maintain actionState judgmentupon

for a of herState a incurred violationanother penalty by
259,1 inOhio,v.laws, are Spencer Brockway,municipal

ren­was sustained inwhich an action Ohio aupon judgment
in a forfeited to answerdered Connecticut upon recognizance

; Root,of laws that State v.for a violation the of Healypenal
inan action was Massachu­11 in which sustained389,Pick.
in a tomrendered inasetts Pennsylvania quiupon judgment

v. Helmer,on for and Indianaaction a statute usury;penal
in an Indiana was21 which action the State ofIowa, 370, by

inin the courts of a renderedsustained Iowa judgmentupon
bastardin a for maintenance of aIndiana theprosecution

child.
in each to have beenThe decision of those cases appears

ofthe of thebased effectupon supposed provisionsmainly
andand the of as the faiththe act toConstitution Congress

a whichState,credit due to rendered in anotherjudgment
a this andcourt;had not then received full fromexposition

as induce us tothe other reasons are not such toassigned
to ourdecisions asthose guidesatisfactory precedentsaccept

in the case.presentjudgment
first the of the UnitedFrom the of courtsorganization

thata it assumedhas beenStates, nearly century alwaysago,
be-the courtof this over controversiesjurisdictionoriginal

a and of or of aState,tween State citizens another foreign
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to a a Statedoes not extend suit to recoverbycountry, pen-
her own law.for a breach of This isalties shownmunicipal

inthe cases whichboth the nature of relief has beenby
ofand acts andor ofsought, by Congress opinionsgranted

this court themore upon question.directly bearing
court,in so farearliest this asThe controversy appears by

decisions,its in which a State was thethe ofreports plaintiff,
is that v.of Georgia Brailsford.

term, 1792,At the State of filed in thisFebruary Georgia
court a bill in Powell andBrailsford,equity against Hopton.

4,British andmerchants that oncopartners, alleging August
1782, the War, the State ofRevolutionaryduring Georgia

a to thelaw,enacted State all the withinconfiscating property
it debts due to British merchants or others(including residing
in hadof who orGreat been declaredBritain) persons guilty
convicted, in one or other of the ofStates,United offences

a ofwhich induced like confiscation their within theproperty
of which citizens;States were and alsothey sequestering,

and to be collected for the benefit of the allState,directing
Britain,debts due to merchants or others in Greatresiding

and to the State all the andconfiscating property belonging
debts due to of Great Britain; and that thesubjects by oper­
ation of this law all the duedebts from citizens of toGeorgia

who had been to the of confisca­persons subjected penalties
intion andStates,other of British merchants and others

in of allBritain,Great and other Britishresiding subjects,
vested in the ofwere State The bill furtherGeorgia. alleged
one a citizenthat of was indebted to theSpalding, Georgia;

bond,adefendants which virtue of this lawupon by was
fromtransferred the and invested the State; thatobligees

Brailsford was a ofcitizen Great and resided thereBritain,
from till of law,1767 after the the and thatpassing Hopton’s
and Powell’s had(debts been confiscatedproperty excepted)

Brailsford,bv acts of the of Carolina;South thatlegislature
and hadPowell an action and recoveredHopton brought

this and takenbond, had outjudgment against Spalding upon
him,execution in Circuit Court of the Unitedtheagainst

for of to thatStates the District and that the partiesGeorgia,
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had confederated to defraud the State.action together Upon
bill, court,the of the this withoutfiling expressing any opin­

the merits of the acase,,ion granted temporary injunc­upon
inthe the hands of the marshaltion to of thestay money

until the title to the bond as StateCourt, between theCircuit
of and the defendants could be tried. 2 Dall. 402.Georgia

a motion to dissolve that in­term, 1798,At February upon
held that ifthis court the State of had thejunction, Georgia

in the debt which was thentitle no(upon opinion expressed)
bond;she had at action thean.adequate remedy law,'by upon

inbut, order that the- be for the tomoney might kept party
it ordered the to be tillwhom continuedbelonged, injunction

ifterm, and,the next thenshould not have institutedGeorgia
at common law,her action to be dissolved. 2 Dall. 415.

an actionSuch was and was triedbrought accordingly, by
thea at bar of this court at term, 1794, whenjury February

the court was of thatso theand.opinion, charged-the jury,
didact of the State of not vest the title in the debtGeorgia

in at the time ofthe State and that the termsit,passing by
the debt was notof the act butconfiscated, only sequestered,

of theand the to recover it revived on the.right obligees
verdict,of and the returned a for the de­treaty peace; jury

3 Dall. 1.fendants.
inIt thus that v. the State didappears Georgia Brailsford

not sue for a or' for aapenalty, upon judgment penalty,
law,a but to assert a claimed totitle,by municipalimposed

invested not under act ofher,have anabsolutely ordinary
but an act of done the Statewar,municipal legislation, by by

as one ofof the United States of which(theGeorgia Congress
had not then been vested with the toof thatpower legislating

to themassist common confis­theireffect) against enemy by
of histhe and that the onlycating property subjects; point

this as tocourt,decided matters of wasby except procedure,
had not inthat the title vested the State of theGeorgia by

act in question.
In v. 13 How. this518,Pennsylvania Wheeling Bridge,

ina bill the of'court, State"by Pennsylvaniaupon equity
Yireinia,' takinga of ordered the down orcorporationagainst
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of a built the over the OhioHeightening bridge by defendant
under aRiver, statute of which court heldthe toVirginia,

have obstructed the of the in violation ofriver, anavigation
of State,the confirmed act of 13 How.compact by Congress.

561. See also Willamette v. Hatch, 125 U. S. 16.1, 15,Bridge
All the who took in inthe decision thejudges part Wheeling

Case treated the suit as toBridge thebrought protect prop­
of the State of Mr.erty McLean,JusticePennsylvania.

the of the of the said: “Indelivering court,opinion majority
the case, the State of claimspresent Pennsylvania nothing
connected with the exercise of Itits asks fromsovereignty.
the court a of its on the same andprotection property ground
to the extent asame as or individual ask it.”corporation may .
13 560,How. 561. So whoChief Justice dissentedTaney,
from the said: “She and is entitledjudgment, toproceeds,

for the and toproceed, heronly private particular injury
which this nuisanceproperty has occasioned.” 13public How.

589. And Mr. Justice theDaniel, other dissenting judge,
took the same view. 13 How. 596.

v. 4 Wall.Johnson, 475, and v.Mississippi Georgia Stanton,
State,6 Wall. were50, cases of áunsuccessful attempts by by

a bill in the or thePresident ofequity against War,Secretary
asdescribed a citizen of another induce thisState, to court to

restrain the defendant infrom the course of hisexecuting,
official an act of toduty, Congress alleged unconstitutionally
affect the of the State.political rights

Anderson,v.Texas White, 700,Wall.7 Florida v. 91 U. S.
and667, Alabama v. 115 U. S. were suits toBurr, 413, protect

of White,rights of the State. In Texas v. the billproperty
was maintained to assert the title of the State of Texas to
bonds to andher, defendants,held the citizensbelonging by
of other States, under an and transferunlawful ofnegotiation
the bonds­ In Florida v. the suit concernedAnderson, the.
title to a railroad, and was maintained because the State of
Florida was the holder lienof bonds secured aby statutory

the road, and had an inupon interest an internal improvement
±und Into' bonds.secure the of thosepledged payment
Alabama v. thethe of the suit toBurr, indemnifywasobject
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which shea liabilitypecuniaryof Alabama .againstState
fraudulent acts ofreason ofhad incurred byshethatalleged

billof the case the wasthe factsanddefendants; uponthe
maintained.not

action533,10 Wall. anCo.,v. QuicksilverIn Pennsylvania
dis-wasthe State of Pennsylvaniain this court bybrought

naturethewithoutwant of consideringfor jurisdiction,missed
that the defend-did not showthe recordbecauseclaim,of the

another State.createda byant was corporation
the bill to379,96 S.Duluth,v. U. soughtWisconsinIn

harbor on Lakeof a Superior,-therestrain improvement
underinand executionato putsystem adoptedaccording

dismissed, with-that reasonand was forof Congress,authority
in orderState,whether athe general questionout considering

must have somecourt,in thisa suit proprietarymaintainto
affected the defendant.that has been byinterest

in ofthe exercisedecided this courtheretoforecases byThe
thenot asto,have been referred fixingits jurisdictionoriginal

that thebut aslimit of that showingoutermost jurisdiction,
ininvoked,exercised, or even anyhas never beenjurisdiction

!~CEijSe the case at bar."resembling
that theThe conferred the Constitu-position jurisdiction by

this intion cases tocourt, which a State a is-upon is party,
tolimited of a civil does notnature, depend-controversiesmere inference from the want of toupon theany precedent

but has andcontrary, express sanction.legislative judicial
the Act of 24, :C. itBy Judiciary 1789, 20, 13,September §

thatwas enacted “the Court shall have exclusive-­Supreme
of controversies of a civil nature, where ajurisdiction State is

a between a State and its andexcept citizens;party, except
aalso between State and citizens of other States, or inaliens,

which latter case it shall have but notoriginal exclusive juris­
1diction.” Stat. 80. That which hasact, CQntinuedin force

in,ever andsince, is embodied of the Statutes,687 Bevised§
was the first assembled under thepassed by Consti­Congress

oftution, whose membersmany taken inhad part framing-­
that and isinstrument, and evi­contemporaneous weighty

ofdence its true Ames v. 449,111 S.Kansas, U.meaning.
463, 464.



TERM, 1887.OCTOBER298

Opinion of Court.the

In 2 Dall. at419,Chisholm v. decidedGeorgia, August
which,in the delivered their1793, seria­term, judges opinions

Iredell, who aftertim, first,Mr. Justice thespoke citing pro­
,1Constitution,of the and of 13 ofvisions the udi­original §

“Act said:of The Constitution is in1789,ciary particular
the who be the of theobjectsexpressing may jurisdic­parties

but,cases,tion in in toof these the matterany respect subject
which such is to be usesexercised, the wordupon' jurisdiction

’‘controversies The act of moreonly. Congress particularly
mentions civil a thecontroversies, ofqualification general

inword the I do not doubtwhichConstitution, reason­every
able man will wasthink well for it cannotwarranted, be pre­

’‘sumed that the word controversies was intended togeneral
which,include that relate to criminal cases,any proceedings

in all instances the samethat arerespect government only,
of andnature,considered a local to be decideduniformly by

its 2 Dall. 432.laws.” None of the431, otherparticular
doubt this and Chief Jus­judges suggested any point;upon

intice the classes ofvarious cases toJay, whichsumming up
of extends,the the United Statesjudicial “de­power used

”mands word to(a criminal orquite inappropriate designate
as that a Statepenal couldproceedings) including everything

of incitizens another State a nationalprosecute court.against
2 Dall. 475.

In 264,Cohens v. 6 Wheat. decided atVirginia, October
Chief afterterm, 1821, Marshall,Justice that theshowing

Constitution had to the courts of thejurisdiction Uniongiven
in two classes incases, which,of one of casescomprehending

under andConstitution,the laws treaties of the Unitedarising
on,States; the the character of thejurisdiction depended

and incause, other,the controversies betweencomprehending
two or more or between and citizens ofStates, a State another
State, the on the character ofjurisdiction depended entirely

“the said: The of theparties, original jurisdiction Supreme
in cases aCourt, where State is refers to thosea casesparty,

in which, to the made in theofgrant power preced-according
clause, inbe exercised ofing jurisdiction consequencemight

the character of the and an suit be in-party, mightoriginal
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courts;instituted of the federal not to those cases inany
which an suit not be instituted in a federaloriginal might
court. the lastOf is case between a Statedescription every

citizens,and andits incase which a State isperhaps every
therefore,cases,its laws. In such the Su-enforcing penal

takeCourt 6 Wheat.preme original jurisdiction.”.cannot
398, 399.

definition,The soundness of the in the Actgiven Judiciary
1789,of of the cases within thecoming original jurisdiction
this,of court reason of a Stateby a as contro­being party,

versies of a civil nature,” was this courtagain byrecognized
Massachusetts,in Rhode Island v. decided at term.January

722,1838. 12 Pet. 657, 731.
The statute of Wisconsin, under which the State recovered

in one of her own courts the now and here suedjudgment on,
strictest,inwas the sense a astatute,penal imposing penalty

insurance State,of another businessupon any company doing
in the State of Wisconsin without with thehaving deposited

officer of the State a full statement of itsproper property
and business the Wisconsin Rev. Stat.during previous year.

1920. The cause of action was not butany private injury,§
offencethe committed the Statesolely against by violating

her law. The inwas the andState,name of theprosecution
whole whenthe recovered, would accrue to thepenalty, State,

and be one half into her and the other halfpaid, totreasury,
her insurance who allcommissioner, ofpays prose-expenses

for and such forfeitures. Wisconsincuting collecting Stat.
c. 395. The real1885, nature of the case is not affected by

the forms the law of theprovided by State for the punish-
whether,ment of the offence. It is immaterial ofthe lawby

Wisconsin, the must beprosecution indictment orby by
action; whether, law,or under that a there ob-judgment

execution,tained for the bepenalty enforcedmight by by
scire or a new suit. Infacias, by whatever form the State

her to thepursues right punish offence her sover-against
of theeignty, every tendsstep to one theproceeding end,

offender tothe acompelling finepay ofpecuniary by way
for the offence.punishment
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entertaincannot an actioncourt, therefore,This tooriginal
to thethe defendant to State of Wisconsin a sumcompel pay

in theof satisfaction of that fine.forjudgmentmoney
of this court isThe conferred theoriginal jurisdiction by
of thewithout limit amount inConstitution, andcontroversy,

has never indeed it(if couldimposedCongress impose) any
limit. If this court hassuch of theoriginal jurisdiction

it thatmust follow action acase, anypresent upon judgment
a State in own aobtained her courts citizen ofby against
for the ofanother State sum ofrecovery howeverany money,
of a fine forsmall, offence, howeverway anyby petty, against
be in the first in theher could instancelaws, brought Supreme

Thatthe United States. cannot have been theCourt of inten-
the in or of intion of Convention theframing, people adopt-

the Federal Constitution.ing,
the on the derrmrrer.Judgment for defendant

v.COLTON COLTON.
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testator, expressed will, prevailof aThe intention as in tohis is when not
with rules ofinconsistent law.

language necessary will,No technical is for the creation of a trust in a and
general rule determiningno can be formulated for whether a devise or

bequest interest,itcarries with the whole beneficial or whether it is to
creatingas abe construed trust.

sufficiently expressed capable enforcement,a andIf trust be of it is not
“by precatory.”being calledinvalidated

property by absolutely restriction,givenis will andWhen without a trust
imposed, uponlightlyto be mereis not words of recommendation and

confidence; supposed,objectsbut if the of the aretrust definite and the
pointed out,property clearly if the relations between the testator and

supposed beneficiary partas tothe are such indicate a motive on the of
other,provide clause,precatoryfor the and if the expressingthe one to

wish, entreaty, apply prop-'a or recommendation that the shalldonee the


