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Syllabus.

the facts as now stand,theof upon theycondition petitioner,
isof of rent, demonstrablywithout any arrearagepayment

been if no lease had been andmade,than it would havebetter
its ownhad beenthe road proprietors,operated by independ-

-line. This isbut as of a connected shownthroughently part
fact the lessor received as rent the wholethe that duringby

total netof lease while the$6,464,869.19,the earningsperiod
toleased the same are shownof the during periodproperty

these nethave been $5,290,783.02. Presumablyonly earnings
as as would have been if the road hadare beenlarge they op-

erated its own The volume of its andbusiness,by proprietor.
amount of its werethe corresponding gross receipts, certainly

ifwould have been theswelled what theybeyond Indianapolis
notLouis had been or had not beenbuilt,and St. Railroad

in it. It follows, therefore,connection with theuponoperated
in the that the lessorbasis of the shown hasfigures proofs,

insince the lease was excess of thereceived, made,actually’
entire net of the leased In-$1,174,086.17.earnings property,

it is further that thedeed, shown, during period commencing
,with when the default the net of1878, thebegan, earnings

entire the and St. Louisline, Railroad,including Indianapolis
as well as the leased amounted to and that'road, $1,190,074.90,

the the received on accountsame lessor of rentduring period
in excess of the net$1,450,336.67, of the twobeing earnings

roads.
these are unable tofacts,.weUpon any equitablediscover

for the relief for theground prayed by petitioner.
The decree the Circuit Court is, therefore,of affirmed.

v.DOW REIDELMAN.

THEERROR TO SUPREME COURT OE THE STATE OE ARKANSAS.

No. 1001. Submitted 21, 1887. 16,November 1888.AprilDecided

State, fixing anyof a atA.statute three cents a mile the fare matmaximum
corporation may State,carrying passengerrailroad take for a within the

not, applied corporation reorganized by purchasersis as to a the at the
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foreclosure, takingof tounder a decree shown be a ofsale of a railroad
law,processproperty of theof in contraventionwithout due fourteenth

States, byto of evidence thatAmendment the Constitution the United
restriction, traffic, yearlyexistingand its its net incomeunder that with

road,perpay originala half cost of theless than-one and cent on thewill
peronly ofand a than two cent on the amount the bondedlittle more

debt,debt, any proof the cost'of or the amountwithout of the bonded
price paidcapital corporation, byreorganized or thethe stock of theof

corporation the road.this for
State, bycl&ssifying corporations lengthof a its the ofstatute railroadÁ

of,lines, passengerfixingand limittlieisi a different the rate of fares in
class, protectionany corporation equaldenyeach does not to the of the

laws, of thewithin the fourteenth Amendment to the UnitedConstitution
States.

The inferior court of theaction was in anbroughtoriginal
Dow, Matthews andState of Arkansas Beidelmanby against

were thethat theMoran, Trustees, alleging legaldefendants^
inowners and of the and Little Kock Kail-possession Memphis

in -that more than a hundred miles androad, State, long,
and took the than three cents a mileof morecharged plaintiff

milesticket onfor a between two stations aparttwenty-three
ofthat in the Stateroad, 4,violation of a statute of April

the of as follows:material which were1887, provisions
1. officerSec. “The maximum sum which any corporation,

aof or association ofcourt, trustee, operatingpersons,person
to andline of railroad in shall authorizedstate,this be charge

linefor within thiscollect each over suchpassengercarrying
in the as ismanner known 'first classstate, herebypassage

the of railroad fifteenfixed at named rates: On linesfollowing
in On lines over fif-miles or less cents mile.length, eight per

in than miles inteen miles and less length,length, seventy-five
five, in threecents. On mileslines over seventy-five length,

■cents mile.”per
“ mentioned in8. of the orSec. Any persons corporations

fromreceive,take orsection one that shall demand,charge,
foror aforesaid compensationany person persons any greater

allowed orthe is in this actof thantransportation passengers
sumsuch offenceshall forfeit or for anyeveryprescribed, pay

dollars,hundrednot less than nor than threedollars morefifty
to beand fee,costs of a reasonable attorney’ssuit, including
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taxed the courtby where the same is onheard, action,original
by appeal or.otherwise, to be in arecovered suit at law theby

in courtparty ofaggrieved any .Actscompetent jurisdiction.”
of 1887, 227.p.

At trial beforethe the court, a been waived,jury having
the the statement of facts:agreed uponparties following

“ The and Little Rock Railroad was in-Memphis Company
State,under the act of the General of thecorporated Assembly

of Arkansas' 1853, which act is takenapproved 11,January
as hereof.a See acts ofpart 130.1852, p.

“ 1, 1860, it toOn its SamuelMay mortgaged property
Tate, Robert C. and C. Watkins, trustees.Brinckley, George
On 1,March it1871, executed a second on its prop-mortgage

and charter to F. as trustee. On MarchTail, 17,erty Henry
this second1.873, was foreclosed sale under themortgage, by

and the on November■power, purchasers, 17, 1873, organized
a new under the Mem-called thecompany charter, which they

and Little Rockphis Railway Company-.
“ On December 1, 1873, the and Little Rock Rail-Memphis

its charter and toway Company certainmortgaged’ property
trustees. This not at the trus-mortgage paidbeing maturity,
tees thereunder suit in the United States Circuitbrought
Court for the Eastern ofDistrict for itsArkansas foreclosure,
and inthe trustees the of 1, were, onMay 1860,mortgage
their own made and onapplication, parties complainant;.
November a final21, 1876, decree was entered in the cause,

■the foreclosure of both and a sale fordirecting mortgages
their satisfaction.

“ On 27,1877, the underApril was soldmortgaged property
the decree, the and the atincluding charter, thepurchasers
sale under the charter, and called theorganized new company
the and Little Rock Railroad asMemphis reorgan-Company,

1On andized. 2, the said last-namedMay 1877, company
bonds andissued executed to the defendants its mortgage

andits default been madecharter, and,upon property having
in their the defendants are in trusteesaspayment, possession
for the bondholders.mortgage
. “The of the successivelegal right tocompanies organize

oldúnder the charter is not admitted.
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“The railroad was to tobuilt, from1868,prior Memphis
andMadison from Little Lock Du Bluff. Itto Tail’s was

built the indistance 1869. Thethrough intervening expense
of the and Little Bock Eailroad wasconstructing Memphis

and the railroad has$1,000,000, a bondéd indebted-company
ness of interest at$2,850,000, centbearing eight per per

and the defendants inannum; are as thepossession repre-
sentatives of the bondholders, default beenmortgage having

in themade of oninterest the Thebonds. net in-payment
come of the road for the 1886 earnedyear was.$162,000, prin-

from thetraffic, forcipally passenger charge transportation
been five cents and this has been about themile;having per
for recent With the trafficsame that theaverage years.past

road andnow,has for at the rate oícharging transportation
three cents the netmile, income will be $58,000,per only
■whichwill less than one and onone-half cent the costpay per
of the and aroad, little over two on itscent bon--ledonly per
indebtedness. The defendants notdo increaseanyanticipate
of on oftraffic account the for reasonreduction, the that the
St. Iron MountainLouis, and Southern from whichBailway,
the and Little Kook Eailroad ofderives allMemphis nearly
its is branch frombusiness, Baldthrough parallelbuilding-a
Knob in the State of Arkansas to the of and,city Memphis,

a hostile and rival line to that of these defendants, willbeing
.over that branch the who wouldcarry through passengers

otherwise over the road of the defendants. The mostgo
traffic has been the defend-and theprofitable traffic,through

ants ina their trafficdiminution whenanticipate great present
said branch is and it all bewill, to appearances,completed,

the summer-of 1887.completed during
“The of the defendant’s road is one hundred andlength

miles. miles of that fromdistance,thirty-five Forty Madison
to is a in which arethereMemphis, through virtuallyswamp
no inhabitants and which is to overflow.subject

“ Either refer to the statements in reference toparty may
the railroads in Arkansas in Eailroad Man-contained Poor’s
ual for' and of1886, the same shall be taken as evidence the
facts therein stated.
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“ thecost of Batesville and Rail-constructingThe Brinkley
road from to a ofdistance hasNewport, miles,Brinkley sixty

rate of$375,00.0.been Its before the act oftransportation
mile.was five cents Its is1887 .miles. Theper length sixty

-Arkansas and Railroad is miles'Louisiana twenty-five long
and its cost is $180,000.

“ that inIt is further Arkansas is now andagreed money
for athas been interesttwenty years past. currentlylending

ten cent annum.”from six to perper
in Railroadstatements Poor’s Manual for were1886,Some

in the statement of facts,evidence under agreedintroduced
evidence, was intro-and in the No otherare copied margin.1

found the facts to be astherefore,duced. The abovecourt,
inand as shown the extracts from Poor’s Manual.agreed

asked the court to make the decla-The defendants following
of law.:rations

■“ of the of the StateFirst. The act General ofAssembly
in it1887, so far as relates to the4,Arkansas, Aprilapproved

null and void, because,is unconstitutional,present proceeding,
of for the ofunder the regulating charges carriage pas-guise

it to confiscation ofamountsrailroads,on virtually thesengers
in of defendants,of the railroad the hands saidthe property

1 1885, $29,163.25.Brinkleyearnings of and Railroad forNet Batesville.
■ 1855, $34,-earnings and forof tlie Arkansas Louisiana‘‘RailroadNet

429.88.
Louis, Railway, 923 miles.Length ,SouthernMountain andof St. Iron

7, $3,619,-5, per$35,564,352.61; earnings,Mortgaged and 8 cent. Netfor
percharges mile.of has been three cents416.63. Rate

Railroad, Mort-and Fort 165 miles.Length of the Little Rock Smith
$225,910.31.$2,379,500;' per profits, Rate ofcent. Netgaged 7for

percents 'mile.-charges has been five
Rock, Railway,Mississippi 162and TexasLength the Little Riverof»

$99,604.44.$2,977,500; per earnings,NetMortgaged 7 cent.-formiles.
percharges mile.of has been five.centsRate

' Louis, Railway, 735.21 miles.Length the Arkansas and Texasof St.
$18,375,000; per earnings,-$67,644.30. .for 6 cent. NetMortgaged

Railroad, Mort-Length Francisco 814.88of St. Louis and San miles.
$2,573,772.70.$26,026,000. earnings,gaged Netfor

Memphis Railway, miles.City, Springfield 281.-94andLength of Kansas
$365,160.88.earnings,$7,800,000;' per cent. NetMortgaged for 6
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for Plaintiff in Error.Citations

andunreasonable,and an ofis unjust, oppressive privatetaking
usesfor without violation ofcompensation-inproperty public

of ofthe Constitution the State Arkansas and that of the
United States.

“•Second. The said act of the General is uncon-Assembly
because it is andstitutional, mateslegislationspecial arbitrary

discriminations between different notrailroads, based either
their their or validvalue, otherupon butearnings, grounds,

based on the of the several railroads.”simply respective lengths
The court refused to make either of those declarations of law,

and the for a of dol-gave judgment plaintiff penaltyfor fifty
lars and a ofcounsel fee dollars. Thetwenty-five defendants

to and to therefusal,the Court ofexcepted Supremeappealed
the which affirmed theState, judgment.

The ofdefendants sued this writ error,out and forassigned
error that court in thaterred the statute ofthe Ar-holding
kansas of not1887, was4, -to the clause ofApril repugnant
the Fourteenth to the of theAmendment Constitution United
States which that no State shallprovides deprive any person
of life, or without due ofliberty and inlaw;-property, process

that' that statute was not toholding the clause ofrepugnant
•that Amendment which' declares that no State shall todeny

within its theany person jurisdiction of the.equal protection
laws.

Mr. inU. M. Rose errorfor cited: Constitutionplaintiff of
Art. Art.Arkansas, 1874, 6; xix,xii, 13; Railroad§ §

nCommissio­ 116 307, 331;U. S. ExCases, Koehler, 23parte
Fed. 529­; Const. Lim. Miller v.Rep. Cooley 578; New York
& Erie Railroad 21 2Barb.Co., 513, 519; Morawetz Corp.

v. 15;1075­ Co. Wall.Holyoke Lyman, 500; United States§
v. Cruikshank, 92 S. 542, ;U. 555­ Missouri v. Lewis, 101 U. S.

31; Barbier v.22, 27;113 U. S. Yick WoConnolly, v. Hop­
118kins, U. S. 368­356, ; Chicago, Burlington &c. Railroad

v. 94 U. S. Van L.155;Quincy, Parsons, 40 N.Riper v. J.
1; 46Freeholders v. J. L.Stevenson, 173;N. Gibbsv. Morgan,
39 J. 126;N. Ernst 39 J.N.Eq. v. Morgan, 391; Wood­Eq.

v,ard 14 v.Brien, Lea, 520; Smith 80Warden, Ky, 608;
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Herrmann, Missouri, 340;75State v. Commonwealthv. Pat­
St. Devine v. 84ton, 258; Commissioners,88 Penn. Ill. 590;

v. 484.71Dougherty Boyt, Georgia,County of

for defendant in errorMr. H. RogersJohn cited: Memphis
v.Rock Railroad Co. Railroad 112Commissioners,& Little

v. 4 Wheat.McCulloch Constitu­; Maryland, 316;U. S. 609­
xvii,Art. Stone v. 941874, 10;tion Ark. U. S.Wisconsin,§

94 U.Illinois, 113;v.181; Munn Chicago, BurlingtonS.
S. 155­;v. 94 U. Devine v.Lowa, Commissioners,&c. Railroad

1 Stat, Missouri, 1879,84 Rev. Howell’sIllinois, 590; 146;
secs. and840, 3323,Ann. Mich. sub. 7 9­ Laws1882, ;Stat. p. §

Hittell’s Code and of87, 116;of Penn. No. Statutes1876, p.
Laws ofCalifornia, Kansas, 1879,5489; 225, 57;Comp. p. &§

v.600, 4; Philadelphia,Acts Wisconsin, 1874,of Wheelerp. §
338­ v. 85 Penn. St. M­or­;St. 401:Magee,77 Kilgore ri­Penn.

Clark,322; v. 106112 Penn. St. Penn.Bachert,son v. Davis
40 N. L. 1.377; Parsons,Van v.St. Riper J.

Gray the thedelivered of court.Mr. Justice opinion

rule law that this caseof has beenThe governsgeneral
inand of this deliv-court,stated developed opinionsclearly

the late Chief Justice.ered by
at113,In 94 U. S. decidedIllinois, Term,Munn v. October

the doctrine that the common lawafter1876, byaffirming
othér a couldcarriers or employmentpersons exercising public

than a fornot more reasonablecharge compensation th.eir
“it theand that within the of to•services, is power legislature

reasonable for such ser­shall be adeclare what compensation
fix amore to maximumvices, or, speaking,perhaps properly

wouldwhich made be theunreasonable,”anybeyond charge
limit of forsaid : “To the rate servicesChief Justice charges

in the use ofa or forrendered propertypublic employment,
ainterest,in which the has an is only regula­public changing

no new intion existed It establisheswhich before. principle
an old one.” 94the but a -effectto' H. S.newlaw, only gives

133,134.
Chicago,In 94Burlington & Railroad v. Iowa,Quincy
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155,U. S. decided at the same a atime, corporation having
ofof. the railroad another under theperpetual-lease organized

43,of c. sameIowa with the1851,ofgeneral corporation'1'aw
as individuals make wellcontracts,to as as thepowers private

to establish and make andall rulespower by-laws regulations
deemed for the of inaffairs,its accord­expedient management

law,ance with was held to thebe bound statuteby subsequent
“of Iowa of c. entitled An1874, 68, act to establish reasonable

maximum rates of for of andcharges transportation freight
on the different railroads of this state,” whichpassengers by

were,those classified theto amountaccordingrailroads gross
of their mile for the and theearnings per preceding year;

which ofmile, those each class receivecompensation per might
for the of a withtransportation passenger ordinary baggage,
was limited to three three cents and acents, half, and four
cents, Iowa of 61.1874,Laws Therespectively. Chiefp.

“Justice said: Railroad are for hire.carrierscompanies They
dare as such, and inincorporate­ extraordinarygiven power’s,

order that the inbetter serve thatthey may public capacity.
aare, inThey therefore, engaged public employment affecting

the ininterest, under the decision Munnpublic and, Illinois,v.
e94 U. S. 113, to control as to their ratessubject oflegislativ­

“fare and unless their charters.”. Thisfreight, protected by
in. the transactions of its thebusiness, samecompany, has

•and is to the same as indi­control,rights, subject private.
viduals theunder same It mustcircumstances. whencarry
called to do andso, can aupon reasonable sumcharge only
for the In the absence ofcarriage. any legislative regulation

the the must for it,courts decide asupon subject, do forthey
when controversies isprivate arise, whatpersons, reasonable.

But when the in and a maximumlegislature steps prescribes
of it this the same as itcharge, operates doesupon corporation

inindividuals a similar business.”upon 94 U. S.engaged
-161, 162.

The same rule affirmed'was and acted on in several other
cases decided at the same in the first of thetime, which Chief
Justice, in that“the claim the courts must decideanswering

“what is and thereasonable, not said: Wherelegislature,”
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a­clothed with a' theinterest,has been public legisl­property
a limit to that which law befix shallture inmay reasonable

the itThis limits the as well as Ifcourts,for its use. people.
thebeen the not mustfixed, courts,has legislature,improperly

to the Peik v. & North­Chicagoforbe change.”appealed
Milwaukee164, 178;94 U. S. &Chicago,Railway,western

94 &v. U. S. Winona St.179;Ackley,RailroadSt. Paul
94 U. S. v.Blake, 180; Wisconsin,v. StonePeter Railroad

S. 181.94 U.
526,in 108 U. andIllinois,like v. S.Rugglesgrounds,Upon

108 decided atU. S.Illinois, 541,Railroad v.CentralIllinois
1871,the statute of Illinois ofTerm, 1882, 15,AprilOctober

which the railroads1871,ofLaws p. 640,)(Illinois classified
to mile,their annualthe State perin according gross earnings

limits the of the differentdifferent on compensationand put
a and his wasmile for carrying passenger baggage,classesper

toin delivered the beJustice,Chiefbyopinionsadjudged,
limit ofvalid,and in to the threerestrictingconstitutional

thema mile whose gavecents chartersexisting corporations,
notrules andmake allto by-laws, regulations repug­power

to suchdirectors establishto and theirlaw, powergavenant
determine. Andas should theirof toll by by-lawsrates they

indid not assent to those concurredwho opinionstwo Justices
that rateit was not shown thebecause pre­the judgments,

unreasonable.the wasscribed legislatureby
307,116 U. S. de­Co.,Farmers' Loan & Trustv.In Stone

contract,a cre­the ofTerm,at 1885,October obligationcided
to a railroad cor­similara charterated granting powersby

anot beits was- held todirectors,and impaired byporation
board railroad commis­a ofofstatute Mississippi, establishing

the ofthe of exactionwith dutysioners charged preventing
donerates.or upon transportationunreasonable discriminating

the Justice said:of the and ChiefState;the limitswithin
“ limithas toin this court that a Stateis" settled powerIt now

for therailroadof companies transpor-the amount bycharges
ownand within its jurisdiction,tation of propertypersons

in the or unlesscharter,contractunless restrained by some.
of interstatea oris amounts-to foreignwhat done regulation
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S. 325. He116 TJ. added,commerce.” however: “From-­
it notbeen said is to behas thus inferred that thiswhat power

itselfis withoutlimitation or limit. Thisof regulation power
not ais to and isto limitation notpower destroy;'regulate
of confiscation. Under ofthe pretenceequivalent regulating

athe State cannot railroadfares and com­freights, require,
and withoutto reward;personspany carry property neither

can which init do that law amounts to a oftaking private
for use, without orproperty just withoutpublic compensation,

due 116 S.of law.” U. 331. The of the two.process opinions
Justices were thedissenting of thegrounded upon provisions

and its notcharter, been madehavingupon expressly subject
to alteration'or the cases,,Therepeal by decidedlegislature.-
at time,the same of Stone v. Illinois Central 116Railroad,
U. S. and Stone v. New347, Orleans & Northeastern Rail­

S, wereroad, 352,U. similar.substantially116
As to and fares for ex­freights notapplied transportation

the limits of the State which thebeyond railroadtending by
is the- of thecompany-' incorporated, isauthority legislature

not affected the later decision in St.Wabash, Louis & Pa­by
v. Illinois, 118 U. S.Railway 557.cific

The case at bar is clear of of thequite any questions upon
which the members of the court have heretofore' differed in
opinion.

If the and Little RailroadMemphis as re­Rock. Company,
the at the sale underorganized by thepurchasers decree of.

offoreclosure the was a lawfulprevious mortgages, corpora­
tion of the of.State it.Arkansas, was not the same corporation
as that chartered the inby but was a1853, newlegislature

to the of thecorporation, subject, Constitutionprovisions and
laws in force when it"first came existence,into that is to say,
in 1877. & Little Rook v.Memphis Railroad Railroad Com­

112 U.missioners, S. 609.
The-Constitution of Arkansas of 1874 contains the follow-

ing provisions:
“ laws,be formed underCorporations may whichgeneral

laws from time,time to bemay, altered Theor repealed.
shall have to orgeneral assembly revokealter, annulpower

44,cxxv—VOL.
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now and at theof revocablecharter incorporation existingany
constitution, be created,of this or hereaftermaythatadoption

itin their be the citizenstowhenever, opinion, may injurious
manner, that no shallhowever,in suchof the State, injustice

to the Art. 6.12,be done corporators. §
“ shall to andlaws correct abusesThe assemblygeneral pass

discrimination and rail-excessive byunjust chargesprevent
forcanal androad, turnpike transporting freightcompanies,

and shall .for such lawsand provide byenforcingpassengers,
'.and Art. 10.17,forfeitures.”penaltiesadequate §

statute ofArkansas, i, 1887,The of .theby Aprillegislature
that trustees,the maximum fare orfixed per-any corporation,

collect fora line'of andrailroad, chargesons, operating might
within at a mile ona the centsState,carrying eightpassenger

or a amiles five cents mile on lineless,a line fifteen long
and less andthan fifteen than milesmore seventy-five long,

linemile on a more than milesthree cents a seventy-five long.
of the in error is more than sev-line of the roadThe plaintiffs
and more than three centsmiles theylong,enty-five charged

mile, therefore to be to thea and were held subject penalty
for of itsviolationthe statute provisions.by anyimposed

in do that it orerror not contend isThe alwaysplaintiffs
to the rate for eachunreasonable restrict carryinggenerally

ina that it is soTheythree cents mile.to arguepassenger
fact,of the admitted that with the samereasoncase,this by

has andthat their road fornow,traffic charging transporta-
the net incomethe three cents mile,tion at rate of yearlyper

and a cent on the costthan one halfwill less originalperpay
on thea little than two centthe moreroad,of and only per

is no what-debt. But there evidenceof its bonded.amount
as to thecost,to how much the bonds orasever money

stock of the asamount of the reorganized,capital corporation
itsfor the that orroador as to the sum bypaid corporation

cannot that theIt be paidtrustees. certainly pricepresumed
thedecree foreclosure origi-sale under the ofat the equalled

the bondedor amount ofroad,cost of thenal outstanding
the reor-of the sum investedWithout bydebt. any proof

iffmeans,its court notrustees,or the hasganized corporation
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it circumstances haveanywould under the of deter-power,
ratethat the of three cents a mile fixed themining by legisla-

is unreasonable. Stillture less does it that there hasappear
confiscation,been such as amounts to aany oftaking property

without due of law.process
Jt is clear that the in errorplaintiffs have not beenequally

the of thedenied laws.equal protection
in theThe exercise of its oflegislature, power regulating

and thefares railroadsmay to thefreights, classify according
theamount of business which have done orthey appear likely

do. Whether classificationto the shall be to theaccording
amount andof orcarried, of*passengers freight or netgross

a or to theearnings, during previous year, according simpler
and more constant of the theof line of the rail-test length

is a matter within the ofroad, discretion the Iflegislature.
the same rule is to all of therailroads same thereapplied class,
is violation of theno constitutional to allprovision securing
the of laws.the.equal protection

A similar was and decided inquestion presented Chicago,
& Railroad v. Iowa, above cited. ItBurlington Quincy was

that a statute thethere rate thefor car­objected regulating
of different ofclassesby railroads,riage passengers, according

their was inmile, conflict 1,with art.gross earnings perto
of the Constitution of whichA, Iowa, that “.allsec. provides

of naturelaws a shall have a uniform andgeneral operation,”
“ the shall not to citizen, or classgeneral assembly 'grant any

orcitizens,of immunities which the sameprivileges upon
toshall not allterms citizens.” Inequally belong answering

that the Chief Justice said: “The statuteobjection, divides
the railroads classes,of the business,tointo accordingState

each,and .establishes a maximum of Tor of therates classes.
It is all theon each thisoperates class,uniformly and Consti­

“ pitution uniformIt is that a rateclearrequires.” very
for operateall-railroad in the Statecharges mightcompanies

to insome.unjustly therefore,It wasupon provideproper,
some for an to theof the rates circumstancesway adaptation
of in thethe different roads exercise; and the assembly,general
of its do 'ato this'has seen fitdiscretion, by systemlegislative
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Whether this was the best thatclassification. couldof have
for us to decide. Ourdone is not is toprovincebeen de-only

all,at and .it could be done underwhether cir-termine any
mustit the decide forcould, itself,cumstances. If legislature

to control- from the common re-no whetherus, goodsubject
163,that it be done.” 94 U. S. 164.shouldquires

Judgment affirmed.

v. NEBRASKA.BONAHAN

THECOURT OF STATE OFERROR THE SUPREME NEBRASKA.TO

11,October Decided October 17,No. 501. 1887. 1887.Submitted

writ,ofperson havingcrime in theA of court below sued out aconvicted
here, escapedhaving jurisdictiondocketed and from theerror which was

below, case,the itthe this court declines to hear ordersof court and
plaintiff in error theremoved the unless the comesfrom withindocket

dayjurisdiction on or the last term.of the court below before of this

in theThe case is stated opinion.

Wheedon Mr. E. forMr. Cha/rlesO. and C. Magoon plain-
intiff error.

Leesefor in error.Mr. WiUiam defendant

Mr. Chief Justice Waite delivered the the court.opinion of

that of writ theIt the thisduringappearing pendency
con-in has and is not within theerror escaped,plaintiff now

inbelow,trol of the court either actually, custody,beingby
it is that theor out on orderedbail,by beingconstructively,

the cause be that thesubmission of set aside and unless -plain-
andtiff in is or theerror comes within jurisdictionbrought
lastthe theunder control of the court on or beforebelow

of, docketleft theterm the cause thereafter offthis beday
contrary. States,until v.to the United 94Smithdirections

S_Ü. 97.


