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work ordone,of the tilneactuallythe amount actuallyent on. ' would have been underIt contended thathardlyemployed.
the could not the andcontract Statesuch a survey requirestop

ittime Thework at differenceHall to anyquit pleased.
is the intwo cases difference the two contracts.between the

anthe contract was administrator of- aIn Case byJeffries's
with firma of todeceased estate attorneys,person’s prosecute

“for a fulla of the withclaim,"doubtful proceeds,portion
it as andto should we heldthey please,”power compromise

an not revoked the of admin-that such was death thebyagency
made, of anotherwho the contract and theistrator appointment
'in The was to the of a com-his validityplace. question as

on thatmade the after theauthority,by attorneys,promise
theof the first administrator. In case theredeath present

no to Walker could dowas authority compromise.* ndthing
claim. Heto the could even receive theestablish moneypot

after had the allowance ofto the State he thebelonging got
■United States.claim theby

thefind no error in and the isrecord,We judgment
Affirmed.

SPENCER v. MERCHANT.

TO THE SUPREME COURT OF THE STATE OF NEW YORK­ERROR .

7, 1888. Decided 2, 1888.No. 872. Submitted February April

State, validityhighest sustainingcourt of a the of anjudgment of theA
State,upon allegedunder a thelands statute of which wasassessment

and it afforded to the no\mconstitutional void because ownersto be
assessment,upon theopportunity be the whole amount of-to heard

provisionright of theagainst claimed under thea decisioninvolves a
prohib-of theto the StatesAmendment Constitution UnitedFourteenth

law,process mayproperty betaking of due of anditing withoutthe
error, although ofby the Constitutionthis court on writ ofreviewed

provisionprovision, isa no constitutionalandthe State contains similar
specifically in the record of the State court.mentioned

taxation,State', powerof oflegislature of a in the exerfcise itsIf the
out,expense-of laying grading repairing a to beor streetdirects the

thereby; andupon the of determinesowners lands -benefitedassessed
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.tax, lands,of mightamount thethe whole what which beand so bene-
fited, benefited; providesare in and forfact notice to and hearing of

owner, uponstage proceedings, questionat some of theeach the what
proportion upon land;of the tax shall be assessed takinghis there is no

property process of'law,of his duewithout in violation of the Four-
teenth Amendment to the Constitution of the United' States.-

York, expenselegislatureact the gradingPursuant to an of of New the of
by upona lyingstreet assessed commissioners the lands.was within

street, would,hundred on either ofthree feet side the and which in the
commissioners,judgment of be benefited. After the sums so-assessed

upon paid, Appealslotssome had been the Court of of ad-the State
void,judged provisionthe assessment to be because the act nomade for

hearing passedto of legislaturenotice or land-owners. thenthe. .The
act, equaldirecting a sumanother .to so much of firstthe assessment as

paid, proportional part expensesadding makinghad not been of the ofa
assessment, sipce, upon equitablythat and interest to be assessed and

• lots,apportioned among the the former onassessment had notwhich
paid, partiesgiving appearallbeen first notice to to and beinterested
upon question apportionment amongheard the of the of this sum these

those,lots, apportionmentany lots,but asnot to between them and the
Held,upon paid.former assessments hadwhich been that an assess-

propertya'takingment laid under the latter Statute was not of without
law,process indue of violation of the'.Fourteenth toAmendment the

ofConstitution the United States.

was submitted toThis case the term ingeneral CountyKings
of ofthe Court the State of New York under 1279Supreme §
of the Code of Civil Procedure, without anprocess, upon

of factsstatement the substanceagreed signed by parties,t.he
Of of thewhich, and statutes therein referred to, was as fol-
lows:

20,On June the made1883, a contract inparties writing,
the towhich sell to the adefendantby plaintiff agreed parcel

in theof land town of New Lots in that and to executecounty,
a deed' with fullthereof,and deliver covenants of warranty,
all inincumbrances,free of consideration ofand the sum of
of which was and the rest was on$8000, part paid, payable
the examination,of deed. the defendant dis-delivery Upon

on land ancovered that there remained the assessmentunpaid
with ifiterest from November and$1221.73, 3, 1881,of de-

manded that the should butit, he refused. Theplaintiff pay
was made under theassessment circumstances:following

the statute of the State of New York of o. aa1869, 217,By
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1,of c. it was enacted in1870, 6.19,the statuteamended by §
'iourt held in the of should,that the county KingsSupreme

the of one or more freeholders of the townapplicationupon
three shouldLots, who, 2,of New commissioners, byappoint §

to out in a street or avenuethat townlayimmediately proceed
inin continuation of Avenue the of-Atlantic^ city Brooklyn,

-and, take the lands within the boundaries of the3,by lying§
out, inlaid after notice two. or moreand,avenue so public

the “at before meet-of leastcounty, twenty.daysnewspapers
tofor that of their intention to make theproceeding purpose,

theact,award this and of timeand assessment byrequired
meet for that atwhen and the where will purpose,place they

and bewhich all interested heardmeeting persons may appear
awardin relation to the said award and assessment,” damages
amount oflands,owners of those and assess the theto the

and the lands withinaward the attendant lyingexpenses upon
inwhich theirthree hundred feet on either side of the avenue,

it,should be benefited and extendingjudgment by opening
for confir-and such award and assessment to the courtreport

after notice that allmation, any objec-havingpublic persons
and that itsto it be heard before the court;tion uponmight

of should be addedconfirmation the amount the assessment by
and of annual taxesthe to made thepartcounty supervisors

with onfor three one third each interest theyear, por-years,
be over' to the ownersand, collected;tions when paidunpaid,

of the taken.lands
fur-1870,as amended the statute of1869,The statute of by

thether in that the confirmation of4, reportuponprovided, §
should, bethe of the the commissionersstreet,as to opening

itland to cause to betaken,authorized to enter the reg-upon
and to assessand for travel,ulated, graded publicprepared

and forof suchthe expense regulating, grading preparing
9 in theirtravel the lands and which, judgment,upon premises

thein toshall be benefited suchby proportionimprovement,
the district of as-benefit to them reason thereof,accruing by

”in this act;to extend back as heretoforesessment provided
theatand that the amounts so with interestassessed, together

of the assess-rate of seven cent a from theyear makingper
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taxesshould be.added to and made a of the annualment, part
assessed,and,for the the lands when col-ensuing year upon

the of bondslected, be to issued under thatapplied payment ‘statute.
The commissioners laid out andstreet,were theappointed,

and it for and made thetravel,regulated, graded prepared
directed,award and as the aforesaid..assessments, statutesby

The made 4 for the ofassessment under expense regulating,§
and the street for amountedtravel,- to moregrading preparing

than $100,000. The sums so assessed some lots wereupon
but the sums assessed other lots remainedpaid; upon unpaid,

the owners of these lots the of the assess-contesting validity
ofment.- The amount the of thatprincipal unpaid part

assessment, was for$40,664.96, returned five asbeing years
the treasureruncollected of to theby Kings County comp-

troller of State, and,the interest thereonwith at thetogether
rate of five and to wasyearly $8293.33,per-cent amounting

or incredited the State to.account the treasurer ofpaid by
On 18, 1878,Jun'e the CourtKings of' de-AppealsCounty.

clared that assessment Palmer,void. Stuart v. N. Y. 183.74
■On 29, 1879, the of the State cancelledJanuary comptroller
the andassessment, the with the amountunpaid charged county
thereof, with the 'ititerest$40,664.96, thereonbeing together
to to1,.'1879,February $8293.33..amounting

On 12, the of1881, NewAugust York, thelegislature by
statute 1881,of c. of689, directed the board ofsupervisors

to on the assessment roll of theKings County levy town of
New Lots for 1881, lands,the the assessment madeupon upon

4 ofwhich, the. act ofunder had been so1869, cancelled by§
“the and to the of sumcomptroller, acharged county Kings,

■the severalequitably apportioned among parcels comprising
said- lands, which shall be sufficient to refund theto State
of YorkNew the sum dueits of such cancella-by'reason
tion, which sum, to $40,664.96,was creditedamounting duly

28th, the ofAugust. 1876,-by said' State to thecomptroller
oftreasurer and the interest'Kings County, thereoncharged

said as law, toby comptroller, by 1st, 1879,required February
to-$8293.33, with furtheramounting thereon,interesttogether
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at fromannum,six centum to1st, 1879, theper Februaryper
such Before todate of such thesums,levy. proceeding levy

shall the.said board the same severalapportion among parcels
of land hereinbefore and said board shallmentioned, tengive

notice of the time and when meetwill todays’ theyplace
whichmake such notice shall beapportionment, published

inin a the of anddaily newspaper published county Kings,
all in said shallinterested lands be to be heardparties entitled
before said board the of saidquestionupon apportionment.”

of-1881The statute further that the sums so leviedprovided
should be collected the collector of taxes of the town ofby

andLots,New over to the and himtreasurer,paid county by
“to the amount so due the State of New Yorkapplied pay

reason of such cancellation.”by
and to thisUnder the ofstatute,pursuant supervisors Kings

added to the aforesaid sums of $40,664.96, theCounty being
thebalance andprevious assessment, $8293.83,unpaid of

the interest thereon to further1,1879, interestbeing February
thereon at the rate of six cent from that date toyearly per

3, 1881,'theNovember of the final conclusion of theirday
assessedandand levied the sum of $55,653.52report, aggregate

the and other lots.plaintiff’supon
The lots so assessed were isolated notparcels, contiguous,

of themand not on the avenue. Most of themany fronting
as fixedbenefited the statute of and1869, aterritory by great

of the were not included inassessment, theoriginalportion
of to,bestatute nor taken into1881, directed consideration in.
the new assessment. But this included amaking assessment

of of the formerpart assessment,proportionate expensesthe.
which had been declared void the Court ofby Appeals.

caseThe the after forth theby parties,stated fore-setting
andfacts, concluded as follows:going continued

“ The claims that said assessment of 1881 inplaintiff qúes-
tion is not a lien onor the title to said and.cloud premises;
the defendant refuses to the balance of said considerationpay
until the it toallows be deducted from the considera^plaintiff’
tion or same,-neitherthe of which is themoney pays plaintiff

to anddo; the claimswilling that the statuteplaintiff.also
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void,andunconstitutional,is'689,of c. therefore for the1881,
it madereason that is an the of thisattempt by legislature

a void assessment tostate to validate do the same with­(and
anout the to be heardgiving property-holders opportunity

ofas to the total amount the forassessment, only providing
a on the which was levied saidhearing apportionment), upon

under and to c. of the217 laws of as1869,premises pursuant
c. 619 of the of and1870;amended laws that the statuteby

of 1881 void the furtheris for reasons that the defectclearly
in the former assessment was and it has beenjurisdictional, so

thedeclared and decided Court of in the case ofby Appeals
Stuart v. N. Y. and is andPalmer, 183,74 invidious,special

andand certain individualsunjustly apportionedillegally upon
to awithout reference uniform and is anstandard, arbitrary

and is levied on an individual orexaction, individuals to the
inexclusion of others the same district. The defendant doubts

the said claim of the The submitted thetoplaintiff. question
court this case is as follows :upon

“ Is the assessment levied on the in 1881 inproperty ques-
tion ora and valid lien cloud on saidgood property?

“ If this is answered in the thenaffirmative,question judg-
ment in favoris to be rendered of the defendant and against
the the to said toassessmentplaintiff, requiring plaintiff pay

to contract.deliver a deed according
“ If it in the thenbe answered is to benegative, judgment

rendered in of thefavor the defendant toplaintiff, requiring
intake title to said accordance with the contractpremises

the said assessmentabove withoutmentioned, plaintiff paying
or and the same out of considera-withouttax, deducting .the
tion money.”

theThe of York forCourt NewSupreme gave judgment
ofand the to the Courtdefendant, Appeals,appealedplaintiff

to thethe caseaffirmed and remittedwhich the judgment
out this585. suedCourt. 100 N. Y. TheSupreme plaintiff’

thethat it byof and forwrit errorerror, appearedassigned
1881,ofthat the statutecourts heldrecord that both those

andconstitutionalunder itc. and the689, wereproceedings
“ that thedecidedhaveshouldwhereas the said courtsvalid,
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said statute and thereunder were in violationproceedingsthe
of of thethe Constitution United States forwere void,and.

that saidthe reason the and the otherthey deprived plaintiff
thereunderassessed of their without duepersons property pro-

cess of law.”

errpr.Mr. Matthew Male and Mr. inAlbert forMay plaintiff

Mr. -Walter E. for inWard defendant error.

Gray,Me. Justice after the case as abovestating reported,
delivered the of the court.opinion

The facts of this case are as follows: Theleading original
of theassessment ofexpenses regulating, grading and'prepar­

the forstreet travel was laid commissioners,,as directeding by
4 the statute of 1869,of all the lands withinby upon lying§

three hundred feet on either ofside the instreet, and which,
ofthe the commissioners, would be benefitedjudgment by

the After the sums so assessed lotssomeimprovement. upon
had thebeen Court of of the State declaredpaid, Appeals
that void,assessment the itstatute, madebecause (although

for notice of and theample provision hearing upon previous
assessment for out the street under holaying provided3,)§
means which the land-owners have notice orby might' any

to inbe heard to the assessment foropportunity regard regu­
and street for travel under 4.lating, grading preparing the §

Stuart v. N. Y. 183.Palmer, 74 The thelots, sums assessed
which had not been were isolated not con­upon paid, parcels,

and of themsome not the street.tiguous, fronting upon By
the statute sumof a to1881, so much of theequal original
assessment as remained a ofunpaid, proportional partadding

ofthe and interestassessment,expenses making since,that
was ordered the be andto leviedby legislature equitably ap­

the of andtheportioned by supervisors county upon among
these afterlots, notice to interested topublic all'parties appear
and be heard the- of such andupon question apportionment;
that sum was and lots,levied assessed these'accordingly upon
one of which was owned theby plaintiff.
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to the Court of theThe subniitted StateSupremequestion
nthis assessment o­ the lot was valid.was whether plaintiff’s

that the statute of 1881 unconstitutionalHe contended was
an theand because-it was to vali­void, byattempt legislature

of thedate a void without the owners landsassessment, giving
to heardan be the whole amountuponassessed opportunity

He thus and in words,of the assessment. directly, apt pre­
the whether he had beensented question unconstitutionally

of in viola­of his without due law,deprived property process
section,first of the Amendment to thetion of the Fourteenth

of the as well as art. sec.States, 1, 7,Constitution United of
of the of New and no mention ofYork;Constitution specific

in order to entitleeither constitutional was necessaryprovision
him to a decision of the courtquestion by any having juris­
diction to determine it. The adverse of thejudgment Supreme

affirmed the Court of of the neces­Court, State,by Appeals
a decision a claimed under theinvolvedsarily against right

toAmendment the Constitution of tho UnitedFourteenth.
which this court has to review.States, jurisdiction Bridge

v. Hoboken 1 Wall. v.Co., 116, 142; MurrayProprietors
96 S. Furman v. 8 Wall.432, 442; Nichol, 44,Charleston, U.

Needles,v.Ins. Co. 113 U. S.56; 574, 579.ChicagoLife
The of this as is well doescourt, understood,jurisdiction

to a review of the of thenot extend State socourt,judgment
far as it the of the State.Constitution Provi­depended upon

113 506,dent Institution v. U. S. 514.Jersey City,Savingsfor
the inYet, as words of the two constitutions are alike this

decisions,the of the court of the Staterespect, highest upon
the effect of entitled tothese words are Thegreat weight.
substance of the former anddecisions, the of thegrounds

to be can be more com­reviewed, hardlyjudgment sought
or stated than been Finchhavepactly forcibly they by Judge

in the of the rt of as follows:Cou­delivering opinion Appeals,
“ The act of 1881 determines' andabsolutely conclusively

the amount of to to betax be and the assessedraised, property
and it is to Each of thesewhich beupon apportioned. things
was within the of the whose action cannotpower legislature,
be un-in the courts the that it actedreviewed upon ground
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and reason.withoutor adequateappropriatejustly Litchfield
v. 4 N. Y.123,41 N. Y. 141;Vernon, People Brooklyn,v.

46 83N. Y. Horn v. New405; Lots,v.427; Flagg,People
on 450. TheTaxation,100;N. Y. Cooley legislature may

of the sum to be raised and of thethe ascertainmentcommit
it is not bound to docommissioners,district to butbenefited

and it does;both for itself whenand settlemay questionsso,
and review.action is conclusiveitsso, beyondnecessarily

and the ex-made,has been orderedHere an improvement
of which have been imposed upon adjacentmight justlypense

the act of the1881,benefited theby change. Byproperty
the cost andthe of expense,unpaid portionimposeslegislature

of thethatthereon,the interestwith upon, portion property
the burden. In sohas far borne none ofwhich thusbenefited

theviz.,determines twoit necessai’ily things, amountdoing,
theand the benefitedrealized, byto be speciallyproperty

beenthat amount. The lands have ben-of mightexpenditure
and so the determina-theefited improvement, legislativeby'

of theand to what amount orwere,tion that they proportion
is notif it have beeneven opencost, may mistakenly unjust,

theThe of benefit andour review. specialto prop-question
it extends is of a of andfact,to which necessity questionerty

determines it in a case within itsthewhen generallegislature
inmust of course be final. Ye can see theits decisionpower,

reached sources of error anddetermination possible perhaps
but not at to that the taxwe areeven of libertyinjustice, say

the law of 1881 was with-coveredon the by imposedproperty
benefits. Thetoout reference special legislature practically

in that act werethat the lands describeddetermined peculiarly
to a certain amountthebenefited by specifiedimprovement

a of thé cost andwholeconstitutedAvhich just proportion
it be' that the which theand while bymay processexpense;

and some otherattainable,not the bestreached wasresult was
and Avecannot for thatmore accuratehave been just,might

thean enactment Avithin general legislativereason question
that itof taxation is unlimited,That power exceptpower...

for Weismer v.exercised Douglas,must be public purposes.
of 1869 and hadif the acts 1870Y. 91.N. Certainly64

VOL. CXXV 23—
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but thebeen ofnever Atlanticimprovementpassed, Avenue
’thebeen ordered,had havelegislature onemight imposed part

of the cost oneor district and theupon designatedproportion
another.balance that was done injust thisPracticallyupon

56In Re Van N. Y. 261,case. anAntwerp, for aassessment
had beenstreet declared void reason- of fail-improvement by

ure to consents ofnecessary Theprocure property-owners.
made a reassessment, two thirds of thelegislature imposing

a benefited district and thirdone theuponexpense upon city
at The act held valid awas as new assessment and notlarge.
an to a void one.effort validate

“ furnish an-These views also answer to the objection that
the to the land-owner relates to theonly hearing given appor­

the fixedtionment of amount the lots assessed, andamong
is as to thenone to be collected. Nogiven aggregate hearing

the discretion the orwould of be of availopen legislature, any
it.to review or A is the act toaschange given- byhearing

the whichland-owners, furnishes toamongapportionmentthe.
to allthem an raise and availableopportunity pertinent ques­

their itsand or amount and extent.tions, liability,dispute'
of whichThe is made to bewrong complaint appearsprecise

nowthat the land-owners assessed never had toopportunity
as to thebe heard and find themselvesoriginal apportionment,

now bound it as between their lots andby ofthosepractically
Butthe owners who that becomes apaid. criticismobjection

the action of the and the which itlegislatureupon process by
determined the amount to be raised and the to beproperty
assessed. Unless isthat aspecial neverby permission, hearing

in the of taxation. Theprocess deter­granted legislature
mines and amounts to be- raised for theirexpenditures pay­

the whole discussion and all ofment, andquestions prudence
and confided to itsjustice Itbeing jurisdiction.propriety

but theerr, courts cannot review its discretion. In thismay
case, it within its itwhen thefixed, first, amountkept power
to be raised to the debt incurred itsdischarge improvement by

itdirection; and, second, when the andlotsdesignated prop­
which in its reason of benefits,erty, judgment, by special

theshould bear burden; and the we cannothaving power,
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orcriticise the reasons manner of its action. The land-owners
awere and thereso was no constitutional ob­given hearing,

in that Nor was that Itjection respect. hearing illusory.
to the land-owner an to assail the consti­opened opportunity

tutional of the act under which alone anvalidity ápportion­
ment could be andmade, that it theobjection failing, opened

other of the mode and amounts of theonly possible questions,
itself. We think the act was constitutional.”apportionment

100 N. Y. 587-589.
The which that rests,general principles, upon judgment

have been affirmed the decisions of this court.by
The to tax to thebelongs exclusivelypower legislative

branch of the United States v. New Orleans,government.
r98 381,U. S. Meriwethe­ v. 102392; Garrett, U. S. In472.

ofthe words Justice Chase, what had beenChief condensing
“said before JusticeChief TheMarshall,long by. judicial

cannot to thedepartment prescribe legislative department
limitations exercise of itstheupon powers.acknowledged

to exercisedThe tax bepower may oppressively upon per­
the the;sons but of not to theis.responsibility legislature

but to whomcourts, the its members are elected.”people by
8Bank v. Wall.Fenno, 533, 548; McCulloch v.Veazie Mary­

4 Wheat. Bank v.316, 428; Providence 4land, Pet.Billings,
563. See also Kirtland v. 100514, Hotchkiss, U. S. 491, 497.

the of land forWhether estimate of the value the ofpurpose
writ,taxation exceeds its true this court onvalue, of error to a

State court cannot v. 104Kelly U. S.inquire. Pittsburgh,
80.78,

The in the exercise -of its of taxation,legislature, power
has the to direct the whole or a of the ofpartright expense
a such as theimorovement, orout, re­public laying grading

of a to be assessed thestreet, owners of landspairing upon
benefited and the determination of the territorialthereby;

whichdistrict' should be taxed for a local isimprovement
within the of discretion. Willard v. Pres­province legislative

14 Wall. v. New 96676; Orleans, U. S.bury, 97;Davidson
Mobile 102 S.Kimball, 691, 703,v. U. v.704;County Hagar

District, the111 S. IfReclamation U. 701. legislature pro-
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forvides notice to and' of each at somehearing proprietor,
of the the whatstage uponproceedings, question proportion.

of the tax shall be assessed his land, there is noupon taking
without dueof his of law. v.process McMillenproperty

95 U. S.Anderson, 37; Davidson v. New Orleans, and Hagar
v. Reclamation above cited.District,

In v. NewDavidson it heldOrleans, was that if the work
which the hadwas one State the to and toauthority do, pay

on thefor assessmentsby benefited; thatproperty objections
the exorbitant,sum raised was and that of thepart property

was not benefited,assessed no theunderpresented question
Amendment to the Constitution,Fourteenth this-­whichupon
review the decision thecourt could of State court. 96 U. S.

106.100,
In the absence of more constitutional'any restric-specific

tion than the prohibition with-general against taking property
out due of the thelaw, theprocess legislature State,of having

to fix the sum to be levied for thepower necessary expense
aof and to order it to be either,public improvement, assessed,

like other taxes, or theupon property generally, only upon
lands benefited the is authorized toby deter-improvement,
mine both the amount of whole andtax, the of landsclassthe
which will receive the benefit and should thetherefore bear

it if itburden, fit,sees commit the ascertain-although may,
ment of either or both of tothese facts the of com-judgment
missioners.

the"When determination of the tolands be benefited is
entrusted to thecommissioners, owners be entitledmay to

andnotice the whether their landshearing upon arequestion
benefited how much. But theand. has thelegislature power

lands,determine',to the statute the whatby tax,imposing
which' be benefited the are in factmight by improvement,

and if itbenefited; does its determinationso, is conclusive
the and courts,owners the and the owners have noupon right

be heardto the whether their lands are benefitedupon question
butor the of thenot, assessment, and itsonly upon validity

the different of the class whichapportionment among parcels
the has determined to be benefited.legislature conclusively
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In what lands are benefiteddetermining theby improve-
thement, avail itself oflegislature suchmay information as

it deems either'sufficient, its com-through investigations by
or asmittees, itsby ownadopting the estimates or conclusions

whetherof thoseothers, estimates or conclusions previously
had nothad or sanction.any legal
4 of the statute ofIn 1869, the assessment under which§

inwas held void Stuart v. N.Palmer, Y. for of183, want74
whatever for notice or theany provision toauthorityhearing,

whatdetermine lands, within three hundred feet onlying
ofeither side the street, were was dele­benefited,actually

to commissioners.gated
in the statute ofBut 1881 the itself determinedlegislature

lands werewhat benefited and should be assessed. thisBy
thestatute in substance and thateffect, assumedlegislature,

all the lands within the district indefined- the statute of 1869
inwere benefited a sum to the amount of theequal original

ofassessment, and'it, thereon;interestexpense.the levying
and determined that the lots which no of thatupon part
assessment had been and which had therefore aspaid, yet
borne no share of the burden, were benefited to the extent of
a certain of this sum. That these lots as a whole hadportion

tobeen benefited this extent was settled theconclusively by
The statute of 1881 afforded to the owners noticelegislature.

and the of thehearing upon question equitable apportionment
them of the sum directed to be levied all ofamong upon

,and thus enabled themthem, to contest the constitutionality
of the and thatstatute; was all -the notice and tohearing

entitled.which they .were
ito theIt is of the new that itassessment,objected validity

included interest the of the old assessment,upon unpaid part
and, ofa the of thatproportionate part expense levying

as toassessment. these theBut, items, case does not substan-
what itdiffer from- would have if abeen sum totially equal

the of thewhole theassessment, oforiginal including expense
and theit, had been orderedinterest, theaddinglevying by

-1881 to be leviedstatute all the lands within the dis-of upon
eachtrict, owner, who had sharehisallowing'to already paid



TERM, 1887.OCTOBER358

Matthews, Harlan,Opinion:Dissenting JJ.

aof the for the sum soassessment,original paid bycredit
time ofhim, with interest from the payment.

Judgment affirmed.

Mr. with whom concurred Mr.Matthews,Justice Justice

Harlan, dissenting.

am unable theI to with the court in thisjudgment ofagree
and will state thecase, of dissent.very briefly ground my

183,In Stuart v. Y. thePalmer, 74 Court of ofN. Appeals
the State of New declared the statuteYork the Stateof of

York of as1869, 217,New amended the statutechapter by
of and the assessment in1870, 619, made'chapter pursuance

to be unconstitutional and void. In thethereof, of theopinion
court in that deliveredcase, andEarl, which wasby Judge,
the court,unanimous of the the of itsopinion ground judgment

“was stated as follows I am of that the Con-(p. opinion188):
stitution sanctions no such an assessmentlaw withoutimposing
a notice and a or anto, ofhearing, opportunity hearing, by
the owners of the to be assessed. It is not enough'property
that the owners have notice, or thatchancemay by they may
as favora matter of have a The law musthearing. require
notice to and athem, them to a and angive right hearing,

to be heard. -It matters not, the ofopportunity upon question
the of such a that thelaw, assessment in'hasconstitutionality
fact been The .constitutionalfairly ofapportioned. validity

to be not whattested,law is has been done underby butit,
its be done. Theby may. by authoritywhat. legislature may

kindthe of and the mode innotice, which it shallprescribe be
itbut cannot with all notice.” And, ondispensegiven, page

“it was further said: The190, can no more arbi-legislature
an for whichassessment, betrarily impose takenproperty may

and than it can render asold, a with-judgment against, person
aout It is a rule founded the firsthearing. upon principles

of natural older than written that a citi-justice, constitutions,
zen not be of life,shall his or withoutdeprived liberty, property
an to be heard in defence of his- and theOpportunity rights,
constitutional that no shall be ofprovision' person deprived
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‘ duethese without of haslaw,’ its 'inprocess thisfoundation
rule. This is the most ofprovision important guaranty per­

insonal to be found the Federal or Staterights Constitutions.
It is a limitation an and is aupon arbitrary power, guaranty

. No citizen shallagainst arbitrary belegislation­ arbitrarily'
hisof orlife, Thisdeprived liberty, theproperty. legislature

‘ ’norcannot authorize to bedo, done. Due of law isprocess
not confined to but extends tojudicial caseproceedings, every
which a "citizen of life,may deprive orliberty, property,

thewhether be orjudicial, administrative, execu­proceeding
.tive in its nature. Weimer v. 30 Mich. 201­ ThisBunbury,

is andguaranty togreat always everywhere present protect
the citizen interference withagainst arbitrary these sacred
rights.”

the assessment for the ofAccordingly, expense regulating
and the avenue under the act of asgrading -1869, amended by

.1870,the act of was nulldeclared and void as against parties
torefusing pay.

the 1881,statute of theSubsequently, ,by 689,chapter legis-
lature of New York directed the to be made thelevy upon

•the assessment madelands, which under the act of 1869upon
had been declared void and ofcancelled, the same sum which
had been assessed under the act of 1869, withtogether interest
thereon 1, 1879,to toFebruary and fur-$8293.33,amounting
ther interest thereon at six cent annum fromper per February

to the date of such1,1879, This act the Boardlevy. required
of toSupervisors this sumpi Kings County apportion among
the several of land mentioned, after tenparcels giving days’.

thenotice of time and when would meet toplace makethey
such to the ininterested saidapportionment, lands, whoparties
should be to be heard before the board theupon ques-entitle^
tion of the It is to be thatapportionment. observed, how;ever,
this is to be-made as between the lands inapportionment only

to which the assessment hadrespect prior been cancelled as
void. The of thebeing question be-original apportionment

tween those lands and the on thewhichlands,remaining
owners had the firstpaid assessment, was not left underopen

act,the act of 1881. this therefore, theBy ownerssof the lands
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in were of the of heardopportunity beingquestion deprived
whether thethe as between themupon question apportionment

and the other land embraced within theowners, as­original
sessment district for the same was andimprovement, equitable
fair. the act of 1881 ofwere, therefore, thebyThey deprived

of which 1869,the act of onvery they bywerething deprived
of which the Court of of New Yorkaccount held theAppeals

latter act to be unconstitutional and void. It is forimpossible
theto reconcile of the Court ofme, therefore, opinion Appeals

under review andof New York now the of the sameopinion
in of v.court the case Stuart Palmer. The same objection

both statutes with think'to force. As I the Courtequalapplies
in itsof was the first Iright judgment upon statute,Appeals

that itsam of the act of 1881, involvedjudgmentopinion upon
in this writ of should be reversed.error,

The this conclusion, which seems to beargument against
inon,relied that the act of 1881is, thechiefly legislature

made a new assessment a new assessment district cre-upon
ated for that the andstatute, fixed the wholepurpose by

to be theraised,amount ofleaving question apportionment
as between the notice and a andparties, uponopen hearing,

that all this was within the admitted of thecompetency legis-
State,of the the exercise of whichlative cannot bepower

as the ofconstrued their withoutdepriving parties property
due of law. But it seems to be a mere evasion toprocess say
that this was an assessment a district createdoriginal upon by

for that of thelaw lands theconsistingpurpose, adjudged by
to be benefited the The im-legislature by improvement.

orderedwas act of and the1869, assessmentby-theprovement
and fardistrict was created so as the out ofit, theby laying

street and the of. for thatappropriation private property pur-
owners,and to the thereof, andpose, awarding damages

the amount of theawards,such and attendant ex-assessing
the lands within three hundred feet onpenses upon lying

side of inavenue,either the which the of the com-judgment
missioners should be benefited and theby opening extending
street, that act and what thus farwas done under it were not

but held to be ininvalidated, were with the Con-conformity
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of York1881,In act of the Newthestitution. legislature
beenwhich had done undertodid not undo anythingprofess

did not de novo in1869,of and certainly dealingthe act begin
On the took thatthe contrary, theywith improvement.

for ofthe assessmentof old expense regulating,theportion
streetthe travel which remainedand forpreparinggrading,

had been to be and revivedvoid,and which declaredunpaid,
hadthe whomere act of asit a legislation against partiesby

interestnot to be it,declared boundbeen byjudicially adding
tpit the Stateit from the time when was first chargedupon

of-ofthe as well as a thecancellation,virtue part expensesby
act ofin the Stich anincurred assessment.originalmaking

thatme to be in ofseems to violationthe legislature provision.
Federal ConstitutionFourteenth Amendment to theof the

of hisno shalldeclares that State any personwhich deprive
ofwithout due law.processproperty

that heMe. Hablan toauthorized 'JusticeI am by say
in theseconcurs views.

MEMPHIS ROCK RAIL­SAGE v. LITTLEAND
ROAD COMPANY.

LITTLEAND ROCKMEMPHIS RAILROAD
v. SAGE.COMPANY

THE UNITEDFROM THE CIRCUIT COURT OF STATES FOEAPPEALS
DISTRICT ARKANSAS.THE EASTERN OF

January 6, 9, 1888. 19, 1888.March126, 127.Nos. DecidedArgued

property company appointedof aa receiver of the railroad shall heWhether
discretion, court,equity, ofby of is a matter within the the anda court

caution,greatsparingly,be exercised and anddiscretion is to withthis
•specialthe of each case as arises.reference to circumstances itwith

.companyequity, by judgmentbrought a of abill in creditor railroadA
propertyalleges theagainst company,the in that the ofwhich substance

plaintiff attemptcompany heavily mortgaged to'is so that if the should
payment by sale on execution there wouldenforce of his debt seizure and


