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life,estate for with an estate over for life Annto Smith and
Robison,Eleonora one or the otherCummings contingent upon

of them the withwidow, the ultimate remainder tosurviving
the defendants.

decree of the Circuit CourtThe is accordingly
Affirmed.
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Crandal, 524, pointIns. Co. v. 120 U. S.Accident affirmed to the that the
jury, plaintiff’sof the court to the at ofrefusal instruct the close the

evidence, recover, error,assignedthat he is not entitled to cannot be for
if the defendant afterwards introduces evidence.

in opin-all circumstances set forth theUnder the statement of facts and the
court, juryion of the it for the to determinewas whether the failure on the

plaintiff was,part fact,of the to his inwork with fellow-servant con-
tributory negligence part; appearsandon his on the case itwhole that

by jury fairly,the cause was submitted the court to the and with an
applicableaccurate statement of the law to the relation thebetween

parties.

an action atThis was law the defendant in errorbrought by
the Northern Pacific Railroad in the Dis-against Company,

of Thirdtrict theCourt Judicial District theof ofTerritory
to recover forDakota, damages topersonal injuries alleged

been received thehave while in theby plaintiff ofemploy
itsreason ofdefendant,the by alleged negligence.

that onThe Octobercojnplaint thealleged 31, 1881, plain-
the thetiff in ofwas defendant aas onemploy brakeman

in the theas such at of used for theduty yard city Fargo,
make,of cars to in whichtrains, servicepurpose switching up

a atwas thatused; the of thetime theswitch-engine injury
of the was one itBassett, who, wasengineer switch-engine

a man of andwas hasty excitable andalleged, disposition
andviolent, was and“and hadungoverned, hasty temper,
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inwhile the ofbeen,for a time this defendantlong employ
to become andas accustomed undulyengineer, dangerously

and while theand under influence ofexcited angry, anger
in ofand while theor his asexcitement, performance duty

was and had been accustomed to act and conductengineer,
in a most reckless manner,himself as engineer causing great

and to his and tofellow-servants, theperil especiallydanger
on train or cars attached to orbrakemen the moved theby

” and that inon which he was engineer;engine consequence
“ the at of thewas,thereof said the time here-engineer injury

for areferred and time thereto had been,inafter to, long prior
and to actunskilful, unfit, asincompetentnegligent, engineer

or of orsaid oflocomotive;of any engineswitch-engine,
had andwhich facts the defendant notice and byknowledge,

of defendant wouldthe use have discoveredordinary diligence
that he was a and anlearned unfit, unskilful,and negligent' And this hadunsafe not notice orand engineer. plaintiff

the to himto hereinafter referred toprior injuryknowledge
for orthe said was reason onthat accountany anyengineer

to actunfit or asan unsafe person engineer.”
that theIt was further at time of the thealleged injury

in the of“was his duties asperformancerequired,plaintiff
orto set or to loosenfasten, the brakes ofswitch-brakeman,

switched or moved in the saidthe cars which were being
the timehe at aforesaid toand was place requiredyard, and

on the ofthe said cars the whichdefendant,dutyperform
and moved the theswitched in whichwere bybeing engine

and in the of cars it wassaid Bassett was engineer, moving
to to the saidas brakemanhis give signals andduty engineer,

to such that,said at the timeof the obey signals;engineer
inand while this theaforesaid,and plaintiff, perform-place

brakeman was theaforesaid,his duties as asance of topupon
of a removed in the saidcartheof freight (part train) being

in Bassettthe which the said was engineer,byyard engine
of andBassett had control waswhile the saidand managing

itas his to thedo,this was dutysaid gaveengine, plaintiff,
’‘back the cars toa to move and attachedsaid signalengineer

a certainthe of number of carslengththe said switch-engine
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the And the as heindicated was inby signal. plaintiff, duty
to was onbe, the of the rear car sorequired standing top

backward,moved and before said cars had beenbeing moved
backward the distance which were intended tothey be re-
moved, and the distance which the thissignal, given by

them to be theremoved, saidplaintiff, required engineer
unskilfully, andnegligently, recklessly,-and con-suddenly,

to his and reversed the saidtrary duty, stopped switch-engine
and the cars attached andthereto, threw thethereby plaintiff
off the rear car where he was and where it was hisstanding,

to theto andstand,duty the saidground, thereupon engineer
andsuddenly, andnegligently, recklessly, violently unskilfully,

then and andthere, before the had time to or couldplaintiff
move out of the reach of the cars or off the track, moved

the said and carsand backwardpushed engine saidupon
track and on to and over the andplaintiff, thereby greatly

the and crushed and broke both ofinjured hisplaintiff, legs,
so itthat then and there became and was tonecessary ampu-

andthem,tate were then and there, on accountthey of said
etc.injuries, amputated,”

“The answer of the defendant that the said fall ofalleged
and histhe said therefrom wereplaintiff injuries resulting

caused either the of thesolely by negligence plaintiff himself,
or that of some one or more of the otherby of theemployes

atdefendant work with theengaged intogether theplaintiff
defendant’s, said at the time of the ofyard thehappening-
said andinjuries, by any negligence partnot or fault on the
of the defendant.”

causeThe was tried a and resulted in a verdict andby jury,
for the of and$20,000 costs. Anjudgment plaintiff appeal
fromwas taken the District Court to the Court ofSupreme

the where it was heard a recordTerritory, aupon containing
statement on motion for a new which ittrial, was stipulated

be treated as a bill of It embodied all themight exceptions.
theevidence with thetrial, of the courtupon rulings during

andits the of the court to the allwithprogress, charge jury,
the thereto noted. The the Districtofexceptions judgment
Court was affirmed. From that the ofwritjudgment present
error was prosecuted.
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inJames forMr. error.McNaught plaintiff

Mr. for defendant inThomas Wilson error.

Mr. Justice Matthews delivered the of the court.opinion

It from the bill of that at theappears exceptions conclusion
of the case counsel for the defendant moved for aplaintiff’s

which the court andnon-suit, andenied, ivasexception taken,
which is onstill insisted here. The defendant’s counsel, how­

offered inevidence ofever, the anddefence,support thereby
waived this Accident Ins. v.Co. 120exception. Crandal,
U. S. "When all527. the evidence had been submitted on
both the defendant its counselsides, demurred to the evi­by
dence and moved the court to dismiss the which theaction,
court to anddo;refused the defendantthereupon requested
the court to direct the to find a verdict for thejury defendant,
which was and anrefused, taken. Therequest exception

raised these and thequestion by rulings, exceptions thereto,
is whether there was sufficient evidence to the court in.justify

the cause to thesubmitting jury.
There was evidence to establish the follow­certainly tending

state of facts That: Bassett had been in the ofing theemploy
defendant as in that before wasengineer yard plaintiff injured
about a that that 'time he had hisyear; conductduring by

shown his andfrequently recklessness, unfitnessnegligence,
for the that had at different times beenplace; complaints
made of his and reckless conduct to the defendant’snegligent

at that, suchrepresentatives com­Fargo; notwithstanding
he was retained in the sameplaints, service, except during

short intervals when he had been two or threedischarged
times for that atmisconduct; the the time of in­theplaintiff

had been in the of the defendant about twojury only employ
andweeks, Bassett;about one week of that time withonly

that he worked thatas on the ofbrakeman; thenight night
and about fifteen or minutes before the acci­injury, twenty

thedent, called the who hadcrew,yard-master up switching
been for a short and ordered totime, directasleep plaintiff
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move,to his toBassett as commence carsengine'so switching
at the that were in tonamed; haste fortheypoint get ready

in froma train soon come the thatEast; the asplaintiff,fo
the Bassett todirected moveby yard-master, urged promptly,

on of whichaccount words between thatthem;angry passed
while under the ofthereafter, direction the yard-master, they

and hecars,were some was onwhile ofbacking standing top
and the end of thenear rear head which was thecar, farthest
from thethe a to the toengine, plaintiff gave signal engineer
back or car thatseven it was the of thelengths;eight duty

to such and ofplaintiff them,togive signals obey.the engineer
and to continue until he was to thatbacking signalled stop;
when he had backed about three car withoutlengths, any

to the and without reason orwarning plaintiff any necessity
hetherefor, and reversedvery recklessly,suddenly, negligently

his without off the trainthe sosteam,engine shutting giving
sudden and violent a as throw offto the andjerk plaintiff
inflict the of.injuries complained

this made a forcase the unlessClearly, plaintiff, overthrown
a successful defence.by

It is claimed, counsel for thehowever, below,defendantby
that there was evidence that the wasshowing plaintiff guilty
of in two that hefirst,contributory negligence particulars,
had of Bassett’s and on thatknowledge incompetence, ought,

toaccount, have refused to andserve with thathim; secondly,
he was too near the rear of the withoutcarstanding sufficiently

himself, on or theby himself,guarding holding bracing against
effect of sudden of motion which towere bechanges expected
in the business of But orwhether not theswitching. plaintiff
was in such fault as contributed to the inmaterially. injury
these a consideration of all the cir­particulars depended upon
cumstances of the and there wascase, evidence sufficient to

the in as thatdid, the'juryjustify concluding, they plaintiff
was not in theseofguilty particulars.negligence

At ofthe the defendant the court thetorequest gave jury
the instructions:following

“ In order to recover in this suit, the must haveplaintiff
the to wit: That theestablished 1.following propositions,
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the orhurt conductwas through negligence improperplaintiff
2. the defendantArthur Bassett. That toof D. useneglected

of asin the selection Bassett the forcare employéordinary
in the evidence. 3. Thatthe mentionedswitch-enginerunning

hison which con-fromthe was free negligence partplaintiff
to thetributed injury.”

“ the failed to use duebelieve that care,If the plaintiffjury
in stand-himself whilecircumstances,theunder all conducting

and thatcar referred to in the suchevidence,of theon toping
his fromhis to fallcare on contributedwant of part produce

thethe must find for defendant.”the thencar, jury
“ use duethat the failed to care,If the believe plaintiffjury

in himself while stand-the circumstances,under all conducting
to the and that such wantthe referred in evidence,on caring

fall from thecontributed to hiscare on hisof producepart
for defendant,in the must find thecasecar, such jury although

unfit to run thethat was anis Üf Bassett personit opinion
in run-of actualin and Avasquestion, guilty negligenceengine

this occasion.”it onning
“ the in this on theto defendant suitIn order groundcharge

unfit to the inbeen an man run ques-of Bassett enginehaving
must been of a nature to makeunfitness havetion, the tending

him hisand engine unusually perilous.”working-with
other not in­also, to,The court among things excepted

the as follows:structed jury
“ not liable for sustained oneThe is byemployer damages

the of anothercaused employé engagedby negligenceemployé
isthe ofbusiness,in the unlesssame employer guiltygeneral

and it is heldresulted,which the thatfrom injurynegligence
thein the of another forhe who employment perform­engages

forduties and services takesance of specific compensation,
and incidentthe natural and riskshimself ordinary perilsupon

insuch andto the of services, legal contemplationperformance
is These arethe perilsadjustedcompensation accordingly.

he canis to and whichknow,which the servant likely against
incidentas the areas employer; they perilseffectually guard

as andthe and which can be foreseento services, distinctly
for in the rate of as other.”compensationprovided any
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Also:
“ and of andThe duties liabilities to eachemployer employé

the or statute ofother are defined code thisby Territory
£which control this as follows: Ancase,must is notemployer

bound to his for losses sufferedindemnify theemployé by
inlatter of the risks of the inordinary businessconsequence

which he is or in of the ofemployed, consequence negligence
another the same in the sameperson employed by employer

he has tobusiness, unless usegeneral careneglected ordinary
”in the selection of the culpable employé.’

And:
" if find from theBut, evidence thatyou the de­gentlemen,

fendant was of in not acompany guilty negligence providing
safe and fit man to run that in of whichengine, consequence

also find occurred,the accident if thestill,you failedplaintiff
to thatexercise and cautioncare, which aprudence, prudent

under similarman, circumstances, would exercise,ordinarily
which to the iscontributed he not entitled to recover.”injury,
- courtThe also instructed the as follows :jury

“ It is also iftrue that the had fullplaintiff ofknowledge
the reckless and careless habits of the asengineer Bassett,

of or had reason to knowhim, of suchbycomplained reckless­
ness he should either havecarelessness,and the service orquit

the facts to the officers of thereported the-­company having
to andhim, a failure to do sopower bedischarge might negli­
on his but, it is for togence part; gentlemen, you fromsay,

all the circumstaiices, whether he wasattending neglectful
in that regard.

“While this rule of law above stated is atrue,generally
must in itsreasonable view be taken here. Theapplication

evidence tends that thisto show had been at workplaintiff in
this but a short and atime, of thatyard time withonly part
or under this Now,Bassett. had he suchengineer knowledge,
or had he such an ofto know the careless andopportunity
reckless habits of thatBassett rendered it for himdangerous
to work itwith and madehim, his to. have refused toduty
continue in such or haveservice, tohimreported the officers

”of ?the company
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And also.
“ factmust establish material aThe every by pre-plaintiff

and the defendantof evidence; having allegedponderance
contribu-on the of the denominatedpart plaintiff,negligence

ofit must established abe by preponderancetory negligence,
in and thisit,to warrantevidence you finding upon question

decide.”mustyou
to the thedefendant the courtThe juryrequested give

instruction:following
“ had ofthe or theIf knew, opportunity knowing,plaintiff

in Bassett anhis fall from the car that wasbefore question,
in inman to run the that caseunfit or unsafe question,engine

it the to to him anywas refuse work withdutyplaintiff’s
to do so him from re-and his failure would preventlonger,

in this suit.”covering
torefused,to said instruction the courtWhich request give

the defendantwhich ruling duly excepted.
theitsdefendant, counsel,The by thereupon requested

the theto to instruction:court jury followinggive
behalf ofevidence adduced on the tended“The plaintiff

histhat of into Bassett wasshow negligenceguilty running
hurt,the same on which the wasduring night plaintiffengine

to the and while theaccident, wasplaintiff working-previous
itIf the believe such towith him. have been the factjury

find for the defendant.”must
torefused,to said instruction the courtWhich request give

counsel,defendant, itsthe by dulywhich ruling excepted.
the court the the follow­juryAt gavethe'plaintiff’s request

instructions:ing-
“ intoentered thewhen heThis voluntarily employplaintiff,

took risk of attend-of thedefendant, dangers ordinarilythe
in-the in which he wasincident to businessor employed,ing

of hisfrom carelessness fellow-the arisingcluding perils
servants.”

counsel,itsdefendant,which theTo by duly excepted.
the of the counsel,court atThe thereupon, request plaintiff’s

as follows:instructed the jury
“ theis to limitationBut the above rule subject following
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That the master oror whether aemployer,exception,-viz.:
or a is boundnatural to usebody, legallyperson corporate

whendue care not to the servant, theexpose conducting
to orbusiness,master’s hazards which heperils against may

be the of the master.”guarded by proper diligence upon part
To this the itsdefendant, by counsel, duly excepted.

court theat of theThe thereupon, request counsel,plaintiff’s
instructed the as follows:jury

“ in case,That this while the defendant did not guarantee
servants,to its or to this that the on theplaintiff, engineer

in its at should be careful or skilfulyardswitch-engine Fargo
or it was bound to tocompetent, yet exercise careproper get
a in all fit for the ifperson respects and after defend-place,
ant had such it learned, oremployed had reason toengineer
believe that he was careless, orreckless, it wasincompetent,
its to him.”duty discharge

To this the defendant duly excepted.
The court at of thethethereupon, request counsel,plaintiff’s

instructed the as follows :jury
“ That if the incareless,defendant was either employing

or in its service a reckless,retaining or carelessincompetent,
saidon on recklessness,and account of theengineer engine,

or carelessness of suchincompetence, theengineer plaintiff
was without fault or on hisinjured, negligence then,part,
in such thecase, railroad is toliable him for thecompany

from such To this thedamage resulting defendantinjury.”
duly excepted.

courtThe at the of thethereupon, request plaintiff’s counsel,
the as follows :juryinstructed

“ That sound sense and thatpublic railroadpolicy require
should not be fromcompanies to their em-exempt liability

for from theinjuriesployes resulting negli-incompetency,
or carelessness ofgence, when, the exerciseco-employés, by

of such be avoided.”proper diligence, injuries might
To which the itsdefendant, counsel,by duly excepted.
The court at the of thethereupon, request plaintiff’s counsel,

instructed the as follows :jury
“ That the tohad a and assume thatplaintiff right suppose
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inand carehad usedthe railroad proper diligencecompany
and of anretention engineer.”the employment

of counsel,at theThe court thereupon, request plaintiff’s
the as follows:instructed jury

“ amount to the care andwill diligenceThat what proper
a a or in theof servant forin the selection dutyparticular

characterof such will in on theservantretention part depend
toof that which said servant is per-and dutyresponsibility

from theThe the incompe-form. greater danger negligence,
the in histhe care should beor carelessness,tence, greater

the of dili-or for sameinstance,retention;selection degree
a loco-in the ofor care which is employmentgence required

in ofwould not be themotive engineer required employment
a fireman.”

this theTo defendant duly excepted.
counsel,ofThe court at thethereupon, request plaintiff’s

the :instructed as followsjury
“ careless,the atIf the wasBassett, yard Fargo,inengineer

if suchor andreckless, carelessness, incompe-incompetent,
thenor recklessness caused the thetoinjurytency, plaintiff,

or it wasif the servants of this whosedefendant, dutyagents
that time to if did notat and him unfit,employ discharge

due care in if heexercise the of or afterBassett,employment
reckless,was in knew that hefact careless,was.employed they

or if the exercise of wouldor due careincompetent, by they
discovered thathave he was orcareless, reckless, incompetent,

forthen the railroad is liable to the anycompany plaintiff
have from such reckless-carelessness,he sufferedmayinjury

if the himself wasor ofness, Bassett plaintiffincompetency
of contributed to thatnot whichany injury.”guilty negligence

this theTo defendant excepted.duly
counsel,The court ofat thethereupon, request plaintiff’s

theinstructed as follows :jury
“ such not suchcare or due care in cases is merelyOrdinary

as under like circum-care other railroad exercisecompanies
Ordi-for be.careless.stances, other railroad maycompanies

in in suchcare the retention of servantsselection ornary
that and whichcases of precautionimplies diligencedegree
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—requirethe of the serviceexigencies particular reasonably
that such care asis, in view of the that' re-consequences may
sult from on the of isnegligence com-part employes fairly

withmensurate the or to beperils encountered.”dangers likely
To this the defendant, counsel,itsby duly excepted.
The court at the ofthereupon, counsel,request plaintiff’s

instructed the :as followsjury
“ The have not a to find thatjury thelegally right plaintiff

Mares was of which contributed to hisguilty negligence injury,
unless the finds that that fact is shown ajury by preponder-
ance of evidence.”

And to this the defendant excepted.duly
We think the court was in to theclearly right refusing give

instructions forasked the that ifperemptory defendant,by
the knew, or even had the ofplaintiff knowing,opportunity
before his fall from the incar that was anBassettquestion,
unfit or manunsafe to run the in it Was theengine question;

to torefuse work with himplaintiff’s duty absolutely any
and that his failure to do so would him fromlonger, prevent

in this suit. The of the under suchrecovering duty plaintiff
circumstances is not to be determined the of hisfactby single

of the he incurred toknowledge servedanger by continuing
awith known tohim be an unfit andco-cmployé by incompe-

tent It was for the itcourt to asperson. enough did,say,
that a failure on the of the to to inwork,refusepart plaintiff
view of that on his be onknowledge part, might negligence
his The was thatcorrect, it was for thequalificationpart.

to from all the circumstances whether hisjury say attending
do infailure to so was fact Acontributory suitablenegligence.
on that can be reachedquestion onfyjudgment by carefully
the of both ofcoursesweighing probable consequences' con-

and it thatduct, -well even at the risk ofmight happen injury
to occasioned the unskilfulness ofhimself, by his co-employó,
the still be as amight reasonably underplaintiff regarded

not and to torefuse in theduty suddenly continueinstantly
conduct of the of hisbusiness becasesprincipal. Many might
conceived in which the latter course theeven increasemight

to the andhimself entail and lossdanger plaintiff great injury
to others.
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infor the error criticises the ofCounsel languageplaintiff
at the ofthe court in its to theinstruction jury, given request

“ tothat the had athe counsel, right sup-plaintiffplaintiff’s
had usedand that the railroad properassumepose company

of anin and retentionand care the employmentdiligence
distinct-the of and want ofon vaguenessengineer,” ground

and care under the circumstancesas to whatness diligence
no of the was askedhutwould be chargeexplanationproper,

defendant, nor wasthe counsel for the anyfor exceptionby
the instruction astaken to given.

the whichis taken to that ofalso chargeObjection portion
on the“And the defendant, having alleged negligencesays:

itof the denominated contributory negligence,part plaintiff
of evidence to warrantmust be established by preponderance

thatit, is,it.” we understandin asTheyou objection,finding
thenotto mislead the onlyit was calculated by puttingjury

inbut alsodefendant,fact on theburden of of theproof
the testi-tothat look for that onlymust proofassuming they
however,We do not,adduced the defendant.mony by

inmisled thatthat could be way.think it any jurypossible
inthat the factwhole effect is,The of the questioncharge

awhole by prepon-must be from theestablished, testimony,
the burden ofof in Wherederance evidence its favor. pi’oof

theallthe cause whenimmaterial at that ofrested was stage
could notwas and thein, supposeevidence jury certainly

of thatin their examination question,that were confined,they
of the defendant.the on theto adduced parttestimony only

and satisfactorily appearsOn the whole case it abundantly
ofthethe cause was submitted to the upon chargethat jmw,

lawof thestatementcourt, and an accuratethe withfairly,
find noWetheto the relation between parties.applicable

the isrecord;error in the accordinglyjudgment
Affirmed.
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