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Syllabus.

we,in States v.the reasons United areSymonds,For given
that the of' withinwere,services theof appelleeopinion

1556 Statutes,of Revisedof the “atperformedmeaning §
it inwas the courtsea,” and, consequently, rightly adjudged

he was entitled tobelow that as established for offi-sea-pay,
ofcers his the of his service on thegrade, during period

Minnesota.
Judgment affirmed.

STATES v.UNITED PHILBRICK

APPEAL THE COUETEKOM OP CLAIMS.

— 10, 1887.Decided6,Submitted December 1886. January

25, 1871,Februaryin 431,the enactment the act ofPrior to 16 Stat. now
12, repealed, repealedRev. that an act isStat. “whenever which§ a

act, therebyformer act notformer such shall be revived unless it shall
provided,”expressly generalso it the repealbe rule of thatwas law the

repealiug act as it passageof a restored the law was the of thebefore
purpose,latter act formal for that pro-without words uefiess otherwise

byrepealing generalinvided either the act or some statute.
3, 1835,passage it,forbidding 757,of the act of MarchBefore 4the Stat.

Secretary Navyit for the of thewas lawful to make allowances out of
appropriations gross beyondNavyin of regular pay,to officers the their

quarters, furniture, fuel, &c.,lights, repealfor by,and the of that act the
17, 1866,April 33, rightact of 14Stat. restored the make'to such allow-

ances'; byand as made him andsuch wei’e were settled at Treasurythe.
Department, between the date thewhen latter act intowent effect and

25,passage February 1S71, 431,the of the act of 16 Stat. were made in
accordance thewith executive respectingconstruction of the statutes the
navy Navy Department prior 1835,and the to and this court will not at

■day question validity.this late their
contemporaneous byThe of Depart-construction a statute the Executive

chargedment with its great weight,execution is entitled oughtto and
clearlynot to be overturned unless erroneous.

It (1)is not decided wdietherafter settlement of an Treasuryat theaccount
reopened byit can Accountingbe groundon the ofthe .errorofficers

.arising only law;from of 72)mistake nor whether errors in accounts
States,the United by payment,with stated closed canand'settled be cor-

by judicialrected otherwise regular bythan proceedings instituted the-
United States.
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•is in theThe case stated the of' court.opinion

Mr. General and Mr. F. P. DeweesforAttorney appellant.

Mr. Paul Jones and Mr. B.John Robert Lines for appellee.

court,Mr. Justice Harlan delivered the of theopinion

The Philbrick, served as a in theappellee, having carpenter
from to March8,1861, and14, 1866, continu-navy July again

1869, filedNovember-12,after with the Fourth Auditorously
claimthe his for the benefitsof of the .actTreasury of Con-
1883,of March other3, thatproviding, amonggress things,

“ of the shall beall officers credited with the actual timenavy
as orhave served officers inmen thethey may enlisted regular;

orvolunteer or andboth,or shall receive allarmy navy, the
such actual inof service all inbenefits the .same man-respects
said hadas if all service been inner and thecontinuous, regu-

in thelar heldnavy, grade graduatedhaving pay by.lowest
officer since last the servicé.” 22such Stat.entering 473. The

been the Fourthclaim passed Auditor, for-having by was
to the Secondwarded of the who is theComptroller Treasury,

,officer with the ofexamination allcharged accountsreviewing
this class. The latter officer,of while that therecognizing

had a valid claim under the act of 1883, deductedappellee
the amount which the Fourthfrom Auditor had ascertained

sumto be due the of That amount$214.88. was made ofup
andtwo items, $169.50 $45.38.

one,In to the item of is the$169.50respect only—which
on this Second held thatdisputed appeal Comptroller—the

that sum mistake of beenhad, allowedlaw,by improperly
toand for commutation of furniture,paid appellee quarters,

1870,and fuel from 1869, 1,tolights, 12, July.November
such was in with aalthough payment generalconformity

order, issued the theof on the 12th-ofby Secretary Navy
in1866, reference to to in that branchMay, allowances officers

the service.of public
It is, however, on behalf of the thatinsisted, States,United
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that Order Was unauthorized law and void; conse-and,by
that the -amount itallowed under toquently, wasappellee

his claim for under the act ofproperly chargeable against pay
•1883:

-So far as we are the first ofaware, act Congress providing
for allowances or andspecial officers, seamen,compensation-to
marines their that of 1814.beyond 18,wasregular pay, April
The second of thatsection act authorized the “toPresident

anmake notaddition, to thetwenty-five cent.,exceeding per
of thepay officers, andseamen, marines,midshipmen, engaged

.in theany service, or of which shall,hardships disadvantages
in his render such addition 3 Stat. 130,judgment, necessary.”
c.-83. That section was, the act ofhowever, Feb-byrepealed

22,1817. 3 Stat. c. 13. The reasons which toruary 345, led
the withdrawal thisof from the President are not dis-power
closed in document to Which our attention hasany beenpublic
called. The which in thepractice prevailed Navy Department
for after the act inof the of refer-many years 1817,,passage
ence to allowances to or for the benefit of naval offi-special
cers their —of whichbeyond regular pay practice Congress

informed —tends to that the ofshow the actwas'fully repeal
of 1814 was not intended as a of allowances ofprohibition

kind. In the andRules; Instructionsevery Regulations, pre-
the ofBoard with thepared by Commissioners, consentNavy

of the of the and in —a1818,Secretary Navy, copypublished
of which was transmitted to President MonroeCongress by
on the 20th of -of that American StateApril year, Papers,
Class foundYI, Affairs,Naval be for510,p. provisions—will
certain to the ofallowances, charactergraduated according

“the vessel ofor the rank the Inofficer the Rulesin charge.
of the the CivilNavy AdministrationDepartment.regulating
of the the ofNavy Department,” prepared.under supervision

• and him in 1832 in whatSecretary "Woodbury, by published
“is Redknown as the Book,” are in toreferenceprovisions

forallowances cabin furniture, chamber furniture ofmoney,
officers’houses at fuel, &c.sérvants, 10.yards, lights, Chapter

the forBesides, acts,naval beforeappropriation many years
■andafter items incontained for all1832, the objectsgross
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ofallowances;these but hone themcovered containedby
the in theto manner which sumsdirections as appropriated

The absence of such wasshould be no.directionsapportioned..
thatdue to the known thefact,doubt amountsto Congress,

used thewere or byappropriated apportioned Navyannually
in the theas indicated rules Secre-byDepartment .prescribed

tary.
thatmade,That these allowances were and Con-habitually

of fromwas aware this a topractice, appears reportgress
President Monroe the the transmittedofby Navy,Secretary

March,to on the 4th of 1822. That was ac-reportCongress
a statement the number and ofcompanied by showing grade

the attached to each or station,officers with thenavy yard
- for subsistence, emoluments,amount allowed each orpay,

“The in hisextra TheSecretary report says:compensation.
to officers attached the Ihave,allowances to navy yards

to them thebeen made since commencement ofunderstand,
inestablishments,these and some instances to'vary according

in therent, &c.,of house differentthe expense, living, places
are The and rations,which located. authorizedat they pay

theirlaw are understood to be for maintenanceofficers,toby
rooms,in are withboard which accommodatedon theyship,

but at&c.; when on shore naval stationsfuel, candles, placed
not such . . . Thehave accommodations. allowancesthey
are them all ortable,now made by-a makingregulated equal,

. have,as . The allowances insoas practicable.nearly
the ininstances, been made Auditor the settlement ofbymost

accounts, to consid-reference this hewithout Department,any
service,authorized so to do the of thehimself usagebyering

theof the naval withestablishment,from commencementthe
and of of thesanction the Navy.”Secretaryapprobation

Affairs, 1,Naval Yol.YI,State Class p.American Papers,
to the attentionThe was797. subject subsequently brought
of the tothe of. the Navyof by SecretaryreportCongress

State NavalAmericanSenate, 1, 1825,the January Papers,
to thethe2, the letter ofAffairs, 40; SecretaryYol. p. by

Affairs,the Februaryof House Committee on Navalchairman
Fourthof thethe communication626;2,. 1826, lb., p. by



TERM,OCTOBER 1886.56

Opinion of the Com-fc.

the 28,Auditor of 1830, which wasTreasury, May trans-
Ib.,mitted to Yol. the3, 685, latter accom-Congress, p. being‘a table kind ofevery allowance madepanied -by showing

under and ofthe orders theregulations Navy Department..
facts are disclosed thesame ofThe Amosby Kendall,report

Auditorthe Fourth of the to the5, 1835,FebruaryTreasury,
of the and thetransmitted latter-to theSecretary Navy, by

of inHouse with a resolution of'Representatives conformity
The latter a statement,embodies in.body. detail,that report

the andrations, of all com-showing regular pay, allowances
themissioned officers-of to the laws andnavy according regu-

in force.then Ex. Doc. H. R.192,lations Navy Department
2d Session.23d Congress,

Thus matters stood until the of ofthe act" Marchpassage
4 753,Stat.3, 1835, the of(and theregulating increasing) .pay

which ofallowances werenavy, by every description prohi-
The ofsecond section that act that “nobited. provided

shall hereafterallowance be made to officerdn the navalany
service,of tlie'United States for orbills,drawing forrecovering

or business for thedisbursing-money, transacting any govern-
ment of the norStates, shall he beUnited allowed sdffants,
or servants,for or or rations for or forpay clothing them, pay
the nor shallsame; allowance be made himto for rent ofany

or to for for or orfurniture, fuels,rent orquarters, pay lights,
It is thatdeclaredherebytransporting baggage. expressly

the allowance in this act is all com-theyearly provided pay,
and allowance that shall be received under cir-pensation, any
whatever suchcumstances officer-orby forany person, except

when under fororders, which ten centsexpensestravelling per
mile'shall be allowed.” 4 Stat.-757.

This of allowances continued in force until theprohibition
-act of 17, 1866, for the navalApril making appropriations

Theservice. second section of that “that soact provided
£much of the second ansection of act entitled An act to reg­

theulate of the of the United States,’:pay navy approved
three, 1835,March as inallowance to officerprohibits any any

the naval forservice of forfurniture,rent or for orquarters,
or orfuel, and. all acts orlights, transporting baggage, parts
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andbe,ofof acts the appointment navy agents,-authorizing
45,.38,14 c.33,same are Stat.the hereby, repealed.”

pf issuedWelles the'After that actthé Secretarypassage
unauthorizedorder the now assails aswhich bygovernment

aslaw. It is follows:'

•“ Order No.[General 75.]
“ Navy 1866.Department, 23,May

“ in view of the call for increased compen­Congress having,
for officers of the the law whichsation pro­navy, repealed

toto £for rent of orhibited allowance them payany quarters
thefor for andfurniture, fuel, &c.,’rent or lights Department,

abuses,a recurrence of thein order to prevent irregularities,
thewhich occasionedand allowancesarbitrary prohibition,

establish a fixed rate of indeems it toproper compensation
were the lawof the extra allowances whichlieu byprohibited

thefrom and after first ofnow Accordingly, dayrepealed.
not' withofficers who are onJune providedproximo, quarters

a to andwill be allowedstations,shore thirty-threesum-equal
intheir all ex­allowances,centum of lieu ©fone-third payper

andorders;for under thoseorcept mileage travelling expenses
centum of theirwith such quarters, twenty per payprovided

in lieu said allowances.of
increased the3, 1865,of March of“The act payhaving

the willand allowancesmates, hereby authorizedmidshipmen
to them.not be extended

“ WELLES,GIDEON
“ the Nmy.”Secretary of

in belief that theissued theno doubt,was, legalThis order
theof act allowancesthe of-that forbiddingof parteffect repeal

“ for orfurniture, fuel,for or orof lights;for rent quarters,.or
withto reinvest-thewas Departmentbaggage,”transporting

act,act 1835.- Thatit to the of uponhadthe authority prior
hadthe fact that such allowances there-its face, recognized

inwas to forbid them theand itsmade,tofore been object
of removed theWhen the act 1866 simply prohibitionfuture.

formalwas,of the effect without1835,in the actcontained
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itto restore the law asthat was before thewords purpose,for
the is theof latter act. Such rule where the effect ofpassage

its terms,statute is not own or somethe- by byrepealing, gen­
to the of thelimited act'statute,eral abrogation repealed.

1Blackstone, Kent, 460; Bouvier’s Bacon’s90;1 Abridg­
Churchill,Statute,Title Commonwealth v. 2ment, D; Met.

Van v. 66Greenbush, N. Y. 1.118; Denburgh Village of
ruleThe was never modified until thebygeneral Congress

of the ofact 12 of the1871, now Re­February 25,passage §
Statutes, Avhichdeclared that-Aised “whenever an act is re­
Avhich a former such former act shall notact,repealedpealed

be it shallrevived, unless be sothereby provided.”expressly
c. It16 Stat. is431, 71. to that thescarcely necessary say

control case,act of 1871 cannot the for the order ofpresent
and theWelles, settlement under.it withSecretary Philbrick,

occurred before its Andboth for the same reason,passage.
isthis case unaffected the 4th section of the act ofby July 15,

1558 Rev.1870, Avhich that(now theStat.,) provides pay§
therein for officers of the shall be their fullprescribed navy,

and entire and that certaincompensation, (with exceptions
not tomaterial be here “no additionalnoticed) allowance

inbe made favor of of saidshall officersonany accountany
and all lawsAvhatever,, or of lawsparts suchauthorizing any
shall, July, 1870, repealed.”1stallowances on of be 16 Stat.

295.332, c.
the order of Welles inNotwithstanding har-Secretary >vas

with the of themony practicelong-established Navy Depart-
ment for to the actmany years 1835,of the ofprior passage

isit contended that such a never has had inpractice support
act ofan and that,Congress'; sanction,without legislative

the of the without toSecretary Navy establishauthoritywas.
an rule for the distribution ofarbitrary moneys appropriated ’

forin gross with the navalspecified objects service,connected
could,and in no event; make allowances the actualbeyond
incurredcost the officer in whose behalfby Averem'ade.they

It is a sufficient answer to these to that thepropositions say
of the to establishpower Secretary rules-and forregulations

the of the sums set inapportionment apart by Congress, gross,
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such, those in inas involved the allowances herefor objects
been exercised to with­1835,having frequently priordispute,

the branch of thelegislative government;out byobjection
as the one of is anthat as wellact, 1866,since impliedand

inthe established theof Navypracticerecognition Department
are at this late toto Ave not1835, disposed, day, questionprior

That was inof the order of 1866. order23,the Mayvalidity
the construction which the Executiveaccordance with Depart­

the various'1835,for toment, yearsmany prior placed upon
statutes to the naval establishment and therelating defining

of the of the ApoAAmrs Secretary Navy. contemporaneous
the officers theconstruction whom Avasby upon dutyimposed

those statutes is entitled to andof greatexecuting weight;
it not clear that that itsince is construction was erroneous,

to benot now overturned. See Hahn v. United States,ought
andU. S. Brown v. 113 U. S. and405, States, 571,107 United

incited each case.authorities
these anAs vieAVSlead to affirmance the it isof judgment,

to -consider after of thewhether, the accountunnecessary ap-
for commutation of fuel,andfurniture,quarters,pellee lights,

and12, 1869,betAveen November June had been30, 1870,
stated and andclosed, after he had been thefinally paid

amount the Second had toalloAved Comptroller authorityhim*
it the of error therein mereupon groundopen arising from.

mistake of needlaw. Nor Avedetermine inwhether errors
accounts so closed and settledstated, could beby payment,
corrected otherwise than in-by regular judicial proceedings
stituted for that the United theStatespurpose by against
appellee.

Judgment affirmed.


