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many legacies,containing bequests, devises, present1. a will andIn each and
form, institutions,inimmediate to individuals and to charitable a clause ex-

legacies, bequests,pressing a wish and direction that none of the or devises
take until” a (inbe executed or effect certain hall“shall memorial fact

nearly finished time of the execution theat the of will and theof testator’s
conveyedpreviously by trust,death) on land the testator in “shall be com-

entirely paid my estate,” suspendoutpleted vesting,and for of does thenot
only payment carrying legacies, bequests,andbut the of theout various

and devises.
Georgia2. 2419of the Code of aSection of 1873 does not invalidate charitable

ninety dayscontained in a willdevise executed within .before the testator’s
death, unless he leaves a wife or child or descendants a child.of

validity against depends uponof a3. devise theThe charitable as heir at law
law of thethe State where the land lies.

validity bequest against dependsa upon4. ofThe charitable as the next of kin
the law of the theState of testator’s domicile.

fully adopted Georgia, compatibleof in as5. The law charities is far as is with
government royal prerogativea free no is exercised. .where

thereon,land, buildingsparcel wasO. A of with devised to the trustees of the
Savannah,Independent Presbyterian incorporated religiousChurch in an

following conditions,society, “upon and andthe terms not otherwise:”
annuallyappropriate thethe trustees should out of rents andThat1st.

“ Presbyterian$1,000. Congregationalsum to one or more orprofits the of
- Georgia needyandin in such destitutethe State of localities asChurches

Presbyterian select,Independent mayChurchproper of saidofficersthe
among poorreligion the and feeblepromote ofthe cause churchestoasso

materially pulpitnot alter2d. That the trustees should theState.”theof
edifice, or sell the lot on which thepresent church Sab-of thegalleriesor

keep3d. That the trusteeschurch'stood. shouldroom of thebath-school
testator, which he themthe devised to forplace of thatthe burialin order

Georgia 3157,1873,Held, of sect.the of theunder Codethatpurpose.
goodthird werein the first and conditions chari-purposes namedcharitable

defined; capableuses, takingthe trustees were ofsufficiently thattable
devise, impaired,validity by thewas not conditions subse-and that itsthe

quent.
,to incorporated the relief of distressed widows andsociety “foraA7.. devise

children,” buildings land,andmaintaining poor of toschooling ofthe and
supportprofits the of the school andappropriate and forthe rentsand“use

anyinstitution, being át time liablesaid lot forwithoutcharities of said
goodsociety,” devise.is a charitableof saiddebts or contractsthe

indigent andsociety incorporated the relief widowsa “for ofto8. A devise
buildings land,Savannah,” “the andand rentsorphans city ofin the of

purposes society,” is asaidappropriated the benevolent ofprofits to be to
good charitable devise.

charities;applyagainst perpetuities to and if a ’is9. does not deviseruleThe
over,instance, upon contingencythen acharity the first andone inmade to



v.Jones Habersham.Oct. 1751882.]

may place rule,within charity,not take the limit of thatwhich to another
charity good:over the second islimitation tothe

imposed corporation uponthe charter of aby theRestrictions amount of10.
advantage.may collaterallyproperty by pri-it hold cannot be taken ofthat

only proceeding byabut in direct the State.persons,vate
1868,Georgiaof of whichprovision of -the Constitution declares thatThe11.

“ power grant corporate powersAssembly shall have no to andthe General
companies” (withprivate exceptions),certain “but itprivileges to shall

powers bywhich such shallby in be exercisedprescribe law the manner
Assembly poweraway the thecourts,” from Generaldoes not take tothe

modifying enlargingbyexisting corporations or theirthe charters ofamend
powers.

containing books,society a collection ofof a houseA devise to a historical12.
same,art, preservekeep and theand in to withworks of trustdocuments,

therein, purchased byof artand to beand other books worksthe collection
bequeathed bysocietythe out of the income of a fund the de-the officersof

“ library academypurpose, publicfor as a andvisor the edifice for a artsof
sciences,” be-openand public”and “to such.use of termsthe onfor-the

regulationssuchand under reasonable society mayas prescribe,the ais
devise,good charitable is not by requirement placeinvglidatedand a to and

keep a.over the entrance marble stab with the name of testator en-the
thereon;graved the.societyand is-incapable trust,if executing.theof a
equity, its.ordinarycourt of in the exercise of jurisdiction, underand sect.

Georgia may.8195 the Code of of appointof .1878 a new trustee.
bequest endowment,building,A devise and in trust for13. the and maintenance

hospital city Savannah,“a for females within permanentof the of aon
basis, indigentinto which sick and females are to be and caredadmitted for

”mayin such manner and on such terms as prescribed bybe defined and
associates,certain directresses named and their who are to obtain an act of

incorporation purpose,for the is a bequest,valid charitable anddevise al-
thougli'no for buildingtime is limited the obtainingerection of the or the
of the charter.

“bequest to the first14. A Christian church erected or to be erected in the vil-
lage County, persons mayof Telfairville in Burke or to such as become

same,” goodtrustees of the is a bequest.charitable

from,Appeal the Circuit Court of the States forUnited the
District of Georgia.Southern

case is stated in theThe offully theopinion court.

William,wascaseThe Mr.by W. forargued Montgomery
and andthe Mr. Alexander R. Lawtonappellants, Mr.by

Chisholm, Jones, Jr.,S. with whom was'Walter Mr. Charles C.
for the appellees.

Gray the ofdelivered the court.Mr. Justice opinion
heirs andis a in the at law next of kinThis bill equity, by

Savannah,Telfair of the executors of herof againstMiss Mary
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therein, toand namedand the devisees have thewill legatees
and avoiddevises and trust de-bequests adjudged resulting
will,of whichin favor the The wasclared plaintiffs. executed

died, wasthe testatrix andthe before afterwards admittedday
ofin the courtto ofjurisdiction theprobate appropriate State
ofof disposedGeorgia, to more thanproperty amounting

$650,Q00, contained devises andmany to individualsbequests
toand charitable andobjects, the executors of theappointed
trustees under itswill filedThe defendants a.provisions. gen-
demurrer. Theeral Mr. Justicedeliveredopinion by. Bradley

Court,in the Circuit demurrerthe andsustaining dismissing
bill, Woods,the is 8in 443.reported

that theThe in the first contendplaintiffs, place, by twenty-
the devises and as wellclause of the will all bequests,second

for charitable areas thoseto purposes,those personsprivate
whichrule bythe perpetuities, everywithin againstbrought

void which not takeis may by possibilityordevise bequest
in andor lives beinga life twenty-one yearseffect within

—:is as followsclauseThatafterwards.

“ hereby direct,wish, Iand so thatmyisItTwenty-second.
inand devises of clauses of thisany thethe bequests,none of legacies,

effect until the andtake otherbuildingbe orshall executedmy will
of andthe corner Gaston Whittakeronon the lotimprovements

Hall,Memorial which I havetheStreets,- Hodgsonand known as
beHistorical shall com--Society,to the Georgiatrustinconveyed

estate.”for of myoutentirelyand paidpleted

after thefour deathyearswas filed’bill.’.which nearlyThe
admits,demurrer that thetestatrix, the'andalleges,■of the

to inreferred were)and other ofimprovementsbuilding course
death, were nother butthe time of completédatconstruction

thereafter, were en-but they yetwhetheruntil monthsmany
andthe were not informed,for certainlyplaintiffspaidtirely

them, nowfor, it the debt tothat, not was knownif onlypaid
the estate.againstexisting

theclause in withthe connectionReading twenty-second
facts,will,the in the theof and ofother light attendingparts

”“that the words take effect are used theclearit is quite by
“with or to the word exe-testatrix equivalentsynonymousas
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thatare and not ascuted,” with which coupled, signifyingthey
butnot vestand shall onlydevises bequests immediately,the

con-the débt'be or carried out untilshall not paidthat they
of thefor the construction Hodgsonthe testatrixtracted by

her estate. Eachbeen out ofshall haveMemorial Hall paid
form,and immediate in intro-isand bequest presentdevise

“ devise, and The billwords Ithe bequeath.”duced give,by
were,and referred to atthat the building improvementsshows

testatrix,the in the course of construc-death oftime of thethe
weretion, so far advanced that completedand they actually

afterwards, so'that the cost mustmonthssome probablewithin
of ofof estimation at the time thebeen makinghave capable

is declarationThe clause but a ofwill.the twenty-second
debt of forwould that the the testatrixwhat the law require,
must first out ofof the memorial hall bethe construction paid

her devisees and benefither before legatees receive-anyestate
therefrom.

thewhich touches all devises to charita-nextThe objection,
ofis on the the Codeprovisionble followingpurposes, based

—ofof 1873:Georgia

“ child,a orNo wife or descendantsleavingSect. 2419. person
more than one-third hischild, shall devise of estate toof willby

educational, institution,charitable, or to ex-civil thereligious,any
child;or and in all theof such wife cases will containingclusion

atbe executed least ninetysuch devise shall the deathdays before
testator, such shallor devise be void.”of the

this,contend that the latter ofThe sectionplaintiffs part
devise,to will a charitable whethercontainingapplies every

testator or does not leave a wife or child orthe does the de-
child; therefore,of a and that thisscendants testa-although

married,and had never beentrix left no issue the will hav-yet
death,thanbeen less before herexecuted theing ninety days

contained therein void.charitable devises are
isIn of this reference made to cases in thepositionsupport

courts of York and 46Slaght,New Harris v.Pennsylvania.
470;Barb. v. Biblenom. Harris American Soci-Y.) s. c.(N.

316;Abbott, Lefevre,2 59Dec. v.ety, App. (N. Y.) Lefevre
Maxwell, 23;434;N. v. Pa. St.Price 28 McLean v.Y.

VOL. XVII.
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Wade, 266; 292;id.41 Miller v. Porter, id.58 Rhymer's
98 id. the142. But understatutes which those casesAppeal,

wer,ewere decided' different from that ofquite Georgia.
inThe enactment New York -of an actformed for thepart

“societies,of and as follows:incorporation charitable is Any
formed under this beact shall ofcorporation capable taking,

or orreal virtueholding, receiving any byproperty, personal,
orof devise- will orcontained in last testamentany bequest any

whatsoever,of ofthe clear annual income whichpersonany
or shall not the ofdevise exceed sum ten thousandbequest

Provided, child,wife,: no a ordollars orperson leaving parent,
ordevise to such institutionshall or morebequeath corporation

estate,his or herof afterthan one-fourth the of hispayment
■debts, and devise validher such or shall be theor tobequest

one-fourth;such such orextent of and no devise bequest shall
be in will which shall not have-been made and exe­anyvalid

at least two months before of thecuted testator.”the.death
6;1848, 319,of N. Y. c.Statute sect. 2 N. Y. Rev. Stat.of

18, 7, The clausec. tit. sect. 6. of that(ed. leading1859),
thesection, last of same section wus heldto which the clause

relate, is in the stat­Georgiaand which omittedto wholly
to charitableute, and corporationsof devises bequestsspoke

“ testament ofin will or what­personlast anycontained any
soever.”

ofstatuteof the PennsylvaniacorrespondingThe provision
all,or child; mention wife atit did notforstillwas plainer

“ estate,that no real orwordsin the most positivebut enacted
devised, or tobe conveyedshall hereafter bequeathed,personal,

for or char­in-trust religiousor to any person,politic,any body
will,or attesteddeeduses, same be done bytheitable except
witnesses,time,, atcredible, and, disinterestedat thetwoby

the ordecease of testatorbefore themonthcalendarleast one
hereto shallcontraryalienor; all propertyand dispositions of.

devisee,.nextor of kinvoid, to the residuary legateebe and go
Provided, dispositionthatto law:heirs, everyor according

afor fair val­madebonasaid period,of withinproperty fide
avoided.” 'Statuteconsideration, shall not be herebyuable

Penn, 11;347, Purdon’s (10th ed.),sect.1855, Digestc.of of
208.
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which which ison the appellants rely,in theBut provision
of Code of and ison wills the Georgia,in theinserted chapter

thatdevises contained inas to charitableprovisionthe only
to of ais limited the willclause person,the leadingchapter;

child,of achild a'a or or descendantswife containingleaving
of suchto the exclusion wifea institutionto charitabledevise
“ inchild; clause,the all casesand the words inor subsequent

devise,”such if notthe will containing naturally, necessarily,
an institution ato a will a to suchrefer devise bycontaining

been soa wife or issue. The has con­leaving provisionperson
in a inthe Court of case decidedstrued Supreme Georgiaby

1867, and in in the case of this will.1878 Reynoldsagain very
; Habersham,Bristow, 193, 194,283 60 id.37 Ga. Wetter v.v.

for theIt is the learned counsel appellants203. suggested by
in each ofthat what was said this those cases wasupon point

dictum, the at issue was ofobiter not the con­questionbecause
will,or of thestruction effect but it bewhether shouldonly

theto But show that theprobate.admitted reports clearly
court considered that the whether wasthe willquestion illegal

void, devises,and so far as the charitable inbecauseregarded
statute,thiscontravention of was forpresented adjudication

thethe offer.of whole will forupon probate.
takenThe to theobjections severalseparate charitable de-

vises and remain to be considered.bequests
theto uniform ofcourse the decisionsAccording of this

devises,,ofcourt, the these law,asvalidity the heirs atagainst
lawthe of theupon lie,State independs which the lands

ofand the the kin,asvalidity bequests, the next ofagainst
the of thelaw State in whichupon the testatrix had her

Girard, 127;domicile. Vidal v. 2 Smith,Wheeler v.How.
55; Murdoch,McDonogh ;9 id. v. 15 id. 367 Fontain v. Rave­

384, 394;nel, 369,id.17 465;Perin v. 24 id.Carey, Lorings
Marsh, 337;6v. Wall. United Fox, ;States v. 94 U. S. 315

;v. 101Kain id. 362 Allen, ante,Gibboney, Russell v. 163.p.
The Code of of 1873Georgia contains the following provi-

—sions on the of charitable uses:subject
“ Sect. 2468. A devise or atobequest charitable use will be

sustained and carried out in this State; and in all caseswhere there
is a intention manifestedgeneral theby testator to effect a cer-
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tain and thepurpose, particular mode in which he directs it to be
done fails from cause, a court ofany- chancery may, by approxima-
tion, effectuate the in a mannerpurpose most similar to indi-that
cated theby testator.”

“Sect. 3155. hasEquity into effect thejurisdiction-to carry
charitable testator, founder,of abequest donor,or or thewhere

aresame definite and in their andspecific ofobjects, capable being
executed.

“ Sect. If3156. the mode ofspecific execution be for causeany
and theimpossible, charitable intent be still manifest and definite,

the court may, by in aapproximation, mannergive-effect next most
consonant with the modespecific prescribed.

“Sect. 3157. The subjects arefollowing matters ofproper charity
for the ofjurisdiction The reliefequity: 1. of aged, impotent, dis-
eased, or 2.poor people. educationalEvery 3.purpose. Provisions
for instruction orreligious 4: For theworship. construction or

works,of orrepair public or othérhighways, public conveniences.
The5. of craftpromotion orany persons therein. 6. Forengaging

the or relief of orredemption For im-prisoners captives. 7. .the
or ofprovement orrepair burying-grounds tombstones. 8. Other

similar for their the reliefsubjects, object of humanhaving suffering
or the promotion of human civilization.

“ Sect. A3158. once ischarity inaugurated toalways subject
the andsupervision direction of a court of to render effec-equity,
tual its andpurpose object.”

These were enacted to clearprovisions theevidently up
doubts created decisions andby previous conflicting opinions

Fox, 404;theof Court of Beall 4Supreme Georgia. v. Ga.
Gartrell, 448;v. id.American Colonization 23 WalkerSociety

Walker, 420; Drane, show,id. id.v. 25 Beall 430.v. They
well, inas was observed Mr. Justice the CircuitBradleyby

“Court, that the law charities isof fully adopted in-Georgia,
far as is freeas with a where nocompatible government -royal

Woods,is such3 469. And has beenexercised.”prerogative
the construction to the ofsections thegiven -corresponding

of 1865 of theCode Court State in a well-con­by-the Supreme
which was heldsidered it that.in charitablejudgment, bequests,

of which out,the the testator hadobjects orgeneral pointed
“out,forfixed means were definitepointingany sufficiently

in their andand ofobjects,specific capable executed,”being
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theand jurisdictionof tbe Code ordinarytheunder provisions
therefore,and, that toa abequestof chancery.;of courts

in theto hands ofsum of be placedof a moneycourtcounty
and lend out thetomen, princi-security,were givefour who

“court, toto thatthe interest payover annuallyand paypal,
tochildren theof county,”belongingfor the education poor

Starke, 46Newson Ga. 88.v.bequest.á charitablewas good
of the devises tous, first charitablebefore thewillIn the

—is as follows:uses

“ and to the Trustees ofdevise, bequeathI herebyTenth. give,
ofChurch the allCityofPresbyterianthe Independent Savannah

cor-of Savannah on the southwestin thefull lot land Citythat of
Streets, the and improve-and Bull with buildingsner of Broughton

the on thethereon, followinghold same termshavements to and.to
First. theotherwise, to wit: That Trusteesconditions, and notand

out ofannually,shall appropriateChurchIndependentof saidthe
the ofand sum oneimprovements,said lotand ofthe rents profits

orPresbyterianto one moreor Congregationaldollarsthousand
in such destitute and local-needyin of Georgia,the StateChurches

said Independentof ChurchPresbyterianas the officersities proper
theselect, the cause ofas to promote religion among poorsomay

the State. Second. andchurches of devise isand feeble This gift
the further condition that normade on neither the trustees any

of said Independentofficer will have orother ChurchPresbyterian
material alteration or made in the oranyauthorize change pulpit

churchof the on corner of andpresent the Bull'galleries edifice
Streets, but willBroad same remainpermitSouth the to substan-
are, only tosubject repairs improvements;astially they proper a.nd
sell or aliennor shall the on thelot which Sabbath school-they

stands,church now but hold the same toroom of said shall be
in mannersuch as the or maytrustees direct.pew-holdersimproved

the further the of Inde-Third. condition that Trustees saidUpon
order,Church will in andPresbyterian havekeep goodpendent

autumn,andcleaned lot in theevery my cem-up springthoroughly
Bonaventure, and that no interment or burial of any personofetery

in vault or within the ofever take either the enclosureplaceshall
the same andlot; for ofand the purpose having protectedsaid

devise, and said thefor, I lothereby mycared give, .inbequeath
to the Trustees of the Independent Presby-CemeteryBonaventure

and theirterian Church successors.”
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The act of the of of the 8th oflegislature Georgia Decem-
ber, 1806, the ofincorporating Trustees the Presbyterian
Church of the of Savannah aCity name,(whose by subsequent
act 1821,of the of16th has beenMay, tochanged that by
which 2,called in theare inthey sect.will), provides, that they
“,and their successors in office shall be invested with all man-
ner of and allreal due andproperty, personal, tomoneys grow
due, donations, andgifts, immunitiesgrants, privileges, what-
soever, shall orwhich to saidmay belong ChurchPresbyterian

act,at the of the oftime this or shallpassing which or atmay
time or times hereafter beany orgranted, given, conveyed,

them,to or office,transferred their successors in to have and
trustees,to hold the same to the said and their successors in

office, use, benefit,theto and behoof ofonly theproper said
forever;” 4,church in sect. that herein“nothing contained

shall be construed to invest said trusteesthe orany titleright
whatsoever,to orestate real orany personal, otherproperty

doth, andthan such as or may rightfully tolawfully, belong
Church,the said or congregation, made aPresbyterian hereby

” “5,and in sect. that it shall not be lawfulbody corporate;
trustees, office,or intheir successors atfor said ortimeany

conveysell, alien,hereafter, ortotimes realgrant, bargain, any
church,whatsoever, to said totheestate belonging any person

or considerationor under what-upon anypersons, any pretence
soever, the thereof.”to of fee-simpleso as dispose

is notIt is that this undercorporation empoweredobjected
thisand administer But itits charter to is aaccept charity.

ofinconsistent with the rules lawas as it isnovel proposition,
aof that Christian churchthe dictates or re-religion,with
distributeand tocannot receiveligious society money poor

own so as to theof its denomination causepromotechurches -of
itState in which is established.inreligion the

to too and uncertainTo hold this be indefinite would begift
of the ofthe lawto charitableelementary principlesdisregard
sumof a certain toThe oruses. oneappropriation annually

of ina certain denomination suchmore churches destitute and
select,as the trustees so as tolocalities themay promoteneedy

théof and feeble churches of thereligion poorcause among
State, the nature thedescribes of charitablegeneral purpose,
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of the to thethe selection particular objectswhile leaving
use,is a charitable defined.trustees, and sufficientlygood

537;12 Mass. v. 16 Pick.Goingv. Emery,King,Bartlet
s Fitch,107; North Adam­ v.Universalist Society(Mass.)

421.8 (Mass.),Gray
to arethe of this deviseotherThe objections validity equally

no material orThe condition that alterationunavailing.
and shall bebut proper repairs improvements,onlychange,

of the church ifmade in the or presentpulpit galleries (even
is awe see no reason for conditionwhich supposing),illegal,

care and use of the afterto the propertysubsequent, relating
devisee,in thethe shall have and cannot thereforevestedgift

thethe ofaffect validityoriginal gift.
not oncondition that the trustees shall alienate the landThe

is awhich the school-room stands also condition subsequent,
charter,ofin accordance with the section their andand is fift]i

notlaw the It will awith the upon preventgeneral subject.
incourt of from case ofchancery permitting, arisingnecessity

circumstances,of offrom unforeseen the sale the landchange
the theand of to of thethe trust.application proceeds purposes

Colt,Tudor on Charitable Trusts v.ed.) 298; Stanley(2d
119, 169.5 Wall.

as to andcondition care of the tombThe orkeepingthe
atestatrix is likewisethe conditionof subsequent,burial-place

and, if not defeatinvalid, would charitableeven the Gilesgift.
Widows' 10 Allenv. Boston 355.Society, (Mass.),Fatherless &

athere has been difference of theIn opinion uponEngland
whether the maintenance and of the tomb orrepairquestion

is use.’ toof the donor a charitable Down themonument good
law,Revolution, civil ittime of the American as theby appears

202; Masters,held it 3 Masters v.been that was.'’ Inst.to have
; Motteux,421, 423, and note v. 1 Ves.1 P. Durour Sen.Wms.

643;320; Hallum, Charities,v. onAmbl. BoyleGravenor
8, ;1,45-51; Institutes, 2, 11,sects. 9lib. tit.Justinian’s Dig.

5; 3, cases,later7, 2, 47, 12, to the2. EnglishAccording
407; Same,&Pitcher,is v. 3 M. S. Same v.it not. Doe

61; Brown, ;v.; Willis 2 Jur.s. 2 Marsh. 9876 Taunt. 359 c.
;Osborne, Fiske v.585v. Law 1 Attorney-Gen­Koare Rep. Eq.

521; Birkett, 9 Ch. D. Seeeral, 4 In re 576.Law Eq.Rep.



Jones -v.184 Habersham. Ct.[Sup.

Gardner, 243,Dexteralso v. 7 But it isAllen 247.(Mass.),
to examine and authorities,theseunnecessary weigh conflicting

or to determine whether the devise of the theburial-place of
testatrix, order,and the direction to it in couldgood bekeep

in statute,the of localabsence because.upheld arethey clearly
under thevalid Code of which enumeratesGeorgia, among

“uses thecharitable or ofimprovement repair burying-grounds
1873, 3157,or tombstones.” Code of of sect. cl.Georgia 7.

eleventh clause ofThe the will contains a todevise the
Union of Savannah of a of land inSociety thatparcel city,

“thereon,with the andbuildings onbut the ex-improvements
condition that said shall orpress not alienate saidsociety sell

lot, but shall use and the rents and ofappropriate theprofits
for thesame of the school and charities of said institu-support

tion, lotwithout said at fortime liable the debts orbeing any
Thecontracts of said Union wassociety.” Society incorpo-

“of of 1786,a statute the 14th for therated reliefby August,
of distressed and the andwidows ofschooling maintaining poor
children.”

to thétwelfth clause devises Widows’ ofThe Savan-Society
“of land in that onnah another which theparcel city, improve-

now of four brick tenementments consist the rentsbuildings,
beof same to toand theprofits appropriatedthe benevolent
thisof but devise issaid made onsociety, conditionpurposes

said notthe Savannah Widows’ shall sell or alienateSociety
lot or nor hold the samesaid to theimprovements, subject

debts, contracts, or liabilities of said Thesociety.”’ Widows’
stated in the titlewas as andincorporated, inSociety repeated

“1837,in forthe of its charter the relief of indi-body granted
thein ofwidows and Savannah.”gent orphans City

”“ The andrelief of isaged, impotent, poor persons within
1,4,words of the of 43 c.the Statute Eliz. sect. and ofvery

1873, 3157;the Code of of sect. and all educationalGeorgia
code,the terms ofare within that and within thepurposes

and Statute ofof the Elizabeth. Russell v.scope principle
Allen, ante, thatThe fact the to the163. Widows’giftp.

“ theis to be todirected benevolentSociety appropriated pur-
”of notsaid does affect its becauseposes society thevalidity,

of itsthe shows that charitable,charter all aresociety purposes
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bea tois when might appliedIt giftsense. onlyin the legal
sense,innot charitable thatwhich arebenevolent purposes

Sanders, 11 AllenSaltonstall v. (Mass.),fails.thethat gift
Mass; Dobbins,;412 De v.Hilliard, 132; CampSuter v.446

;Smith, 60 In; 44 Conn. rev. Jarman's3629 N. J. Eq. Adye
have noconditionsThe subsequentD. 584.Estate, 8 Ch.

conditions in the tenththe correspondingthaneffectgreater
considered.clause, already

a tocontainsthe will provision applicableofnext-clauseThe
—clauses, isand as follows:eleventh, twelfthtenth, andthe

“ or more of the bodiescorporateoneeitherShouldThirteenth.
items of will tomy attemptnamed in the precedinginstitutionsor

andof the estatepropertyalienate, disposeor otherwisesell,
and conditions therein settermsto thedevised, contrarytherein

to thesatisfyon the same debtsbeforth, levyanyor should-there
executors ormydirect legalI herebythencorporation,of said

or es-upon said'propertyand enterto repossessrepresentatives
violated,orbroken andbe sothe conditions maywhichas totate

said sopropertydevise theandI do hereby givein that event
Female Orphanunto the Savannahand repossessedentered upon

Asylum.”

which thein this clause heirs at law oris byThere nothing
benefited, in view.possiblekin can be If the con­anyofnext

andalienation ofditions execution arevoluntary levyagainst
standinvalid, devisesthe If those conditionsgood.previous

to thevalid, devise overthe Savannah Femaleare Orphan
effect;undoubted will take foran as the es­charity,Asylum,

more inis no two successive charities than intate oneperpetual
as the ruleand does not toagainstcharity, perpetuities apply

charities, that ifit follows a is made to one in thegift charity
instance, thenand over another thetofirst charity upon hap­

which or not takeof a contingency may may placepening
rule,of thatlimit the limitation over to the secondthewithin

83,Christ’s v. 16is Sim.Grainger,good.charity Hospital
; Twells, 533;; 1 & McDonogh& Hall100 1 Macn. Gord. 460

367, 412, 415; ante,Allen,Murdoch, How. Russell15 v. p.v.
163.

clause of the will contains a devise and be-fourteenthThe
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to the Historical to establish aquest Georgia Society public
—'museum,and :and is as followslibrary

“ devise,I andFourteenth. to thehereby bequeathgive, Georgia
Historical and its all that lot orSociety successors parcel land,of

thereon,with the and onbuildings improvements St.fronting James
the Savannah,in of and backSquare, City torunning Jefferson.

Street, known in the N,of saidplan city as lot letter Heathcote
Ward, the same forbeen thehaving many years residencepast of

books,with allmy family, together my documents,papers, pictures,
art,and ofworks orstatuary; relation to art orhaving science, and.

everyall the furniture of in thedescription anddwelling-house on
service, china,the andpremises (except tablebedding such as

silver,cutlery, andcrockery, glass, and allplate, fixtures andlinen),
;to theattachments same to and holdhave to the said lot and im-

books, furniture,pictures, andprovements, statuary, fixtures to the
successors,said its trust,Historical and inGeorgia Society special

to and the as a edifice for akeep same andpreserve public library
sciences, books,of in thearts and which andacademy pictures,

of art herein and such others asworks bebequeathed, may pur-
income, rents, ofchased out of the and theprofits herein-'bequest

after for that shall be permanentlymade and caredpurpose, kept
for, ofbe for the use the on such termsto and 'underopen public
such as the saidreasonable Historicalregulations Georgia Society

time but this devise andfrom to time ismay prescribe; bequest
made the Historicalcondition that shallupon Georgia Society cause

over and thebe and front oragainstto entranceplaced kept, porch
lot, a marble slab tablet,of the main said or ononbuilding which

words,the to wit:followingshall be cut or TELFAIRengraved
academy sciences, theand word ‘Telfair’of arts inbeing

a line words;letters and above the otherseparatelarger occupying
and no ofparton the further condition that the shallbuildings

ora residence rented fprever be as outoccupied private money,
a otherand none but and such as em-persons bejanitor may

and take care of the shallmanage premisesto orployed occupy
same, and thatreside in or the no of the same shall beupon part

exhibitions,for or or forused orpublic meetings eating, drinking,
the lot orand that no of shallpart eversmoking, improvements be

alienated, encumbered, but theor same shall besold, preserved for
herein set Andthe forth. it is wish that wheneverpurposes my

of thethe walls shallbuilding require renovating by orpaint other-
wise, the color and shall be adhered topresent design as far as
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For the ofpurpose more for thepracticable. providing effectually
of the in this oraccomplishments objects contemplated item clause

Iwill,of andmy hereby devise, to the His-give, bequeath Georgia
torical and its oneSociety successors thousand shares theof capital

of thestock and Savannah of theRailroad State of Geor-Augusta
trust, dividends, income, rents,in thegia, to andspecial apply

same, to thefrom the and maintenanceprofits arising ofrepairs
said and and the of allbuildings payment attend-premises, expenses
ant the' andupon care of the hereinmanagement institution pro-

for,vided income, rents,and to thethen andapply remaining
in andprofits to the such of art andlibrary, works scienceadding

as the select,officersof the Historicalproper Georgia Society may
and in the and same,use of the so as topreservation proper carry
into effect in thefaith of devise andgood objects this bequest.”

The Historical wasGeorgia a stat-Society byincorporated
1839,ute of the December,19th of the of which re-preamble

cites that “the members of a in the ofinstitutedsociety City
forSavannah the of andpurpose collecting, preserving, diffusing

information theto of the of inrelating State Georgiahistory
and of American have forparticular, history generally, applied

an act of firstThe section makes them a cor-incorporation.”
“with the usualporation andpowers, toespecially purchase,

take, receive, hold, successors,and to them and theirenjoy,
chattels, tenements,and lands lease,andgoods sell,and toany

same,or otherwise of the or thereof, at theirdispose partany
Provided,will and that thepleasure: ofannual incomeclear

such real and estatepersonal shall not the sumexceed of five
:thousand dollars also,And that the funds ofprovided, the said

shall be used and to thecorporation purposesappropriated
act,stated in the of this and thethose Andpreamble only.”

fourth section declares that the act of shall be aincorporation
“act, beand shall construed forpublic and favorablybenignly

beneficial therein intended.”every purpose
bill,is demurrer,It andstated in the the thatadmitted by

the net income of the fromGeorgia Historical prop-Society
held timeit at the of of testatrixerty the death theby

$3,000 $4,000,was and and of thebetween that the income
$7,000to it in-now addwill to thatbequeathedproperty

thecome. It is for that because the effectappellantsargued
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of the to ofwill be increase the thegift property corporation
to double the amount which the is allowed thecorporation by

hold,in the first section of its tocharter fheproviso whole
is void.gift

But there are to thistwo conclusive 1st.argument:answers
Bestrictions the charter of aimposed theby corporation upon
amount of that it hold cannot be taken advan­property may

of but in directtage aby private persons,collaterally only
the Coster,State which it.created v.proceeding by Runyan

122, 131; 358, 361;14 Pet. v.Smith 12 Wall.Sheeley, Bogar­
Church, 633, 758;4dus Sandf. Ch.v. DeTrinity Y.)(N. Camp

;Dobbins, Co.,J. 36v. 29 N. OldDavis v.Eq. RailroadColony
258,131 Mass. 273.

1870,of of October,2d. an act amendment of the 28thBy
in firstthe the section of the charter areprovisos original

It is ofcontended the act 1870 is unconstitu-repealed. that
void, ational and as the ofbeing grant legislatureby corporate

in of this inand contravention theprovisionprivileges,powers
“of the shallConstitution State: The General haveAssembly

andno totopower corporategrant powers privileges private
insurance, railroad, canal, navi-tocompanies, except banking,

lumber, andmanufacturing,mining, express, telegraphgation,
make ornor to election nor tochange precincts;companies;
ferries;or nor to names orchangeestablish legitimatebridges

law thechildren; it shall manner inbut whichprescribe by
thebe exercised courts.”shall Constitutionbysuch powers

3, 5;6, 1873,1868, art. sect. Code ofof sect.'of Georgia §
“ andthe words aspowerscorporate privileges,”But5068.

franchise, theused, thehere corporate aggregate powerssignify
which constitute a notcorporation, sepa-and .everyprivileges

which be conferred aandrate privilege may upon corpo-power
is fromto theThe away legislature,rate object takebody.

courts, direction, future,theunder its forto theand vest in
for char-ofcreation corporations literary, religious,the private

itable, those butor other except specially excepted;purposes,
from the charters oftheto legislature amendingnot prevent

or theirandexisting, modifying enlargingalreadycorporations
former restrictions or otherwise.either by repealingpowers,

and valid.is therefore constitutionalThe act of 1870
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“ as aand pub­a to preservedevise and keepThat bequest
” oranand academya ahouselic edifice containing library

“■ usetheforscience,works art and to be openof ofmuseum
reasonable regu­suchon such-terms and underof the public”

is ato timetrustees from time prescribe,thelations as may
White,v.be MuseumBritishcannot doubted.valid charity,

;169; Natick, 10 Allenv. (Mass.),2 & 594 DrurySim. Stu.
toAppeal, 86 tendingThe directionsPa. 306.St.Donohugh's

its pub­the do not impairof foundertheperpetuate memory
Thomson v.cases oftheInlic character or its validity.'legal

D., 399,& J. and612, Fand 1H. R. V. Johns.Shakespeare,
thethe75, rely,which appellantsof Carne v. 2 id. onLong,

a chari­to publicdevotedbecause notfailed exclusivelygifts
caseuse, including purposesin the onethetable definition

the otherincharitable, thenot be and bequestthat might
ofthe benefit theforestablishedto a private librarybeing
4Oliveira, Law Ch.Rep.Beaumont v.subscribers alone. See

309, 314, 315.
for charitablea trusthold and executeA corporation may

the ofto purposesin accord with or tending promoteobjects
not, charterits orcreation, itsuch as by byits mightalthough

or toto establish itslaws, itself spendhave authoritygeneral
instance, take a devisefunds A forfor. maycity,corporate

school,a an or antrust to maintainin college, orphan asylum.
Girard, 127; Murdoch,2 How. id.v. 15Vidal v.McDonogh

367; v. id. 465. forPerin 24Carey, There is some ground
ofthat the a beholding objects historical would pro-society

a devisemoted forand to maintainby administering bequest
instructionthe and benefit house a collec-apublic containing

books, documents, art,of suchtion and works of with other
and works to bebooks selected' the officers of the societyby

income;out ofand the theand thatpurchased surplus pur-
are,of the trust in the of inwords Mr. Justiceposes Story

“Girard, 189,v. 2Vidal id. of theto thegermane objects
toand “relate matters which willincorporation,” promote,

aid, andand thoseperfect objects.”
But if doubt of the theremains of Georgiaany capacity

Historical to assume charitableand execute thoseSociety
trusts, beit would within the of a courtjurisdictionordinary
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stead,other inof to trustees its toappoint theequity according
maxim, affirmed in the ofCode that aexpressly Georgia, trust

for the ofnever fail want a trustee.shall Reeve v. Attorney­
-General, Hare, 191; 33 v. Cummings,Winslow Cush. (Mass.)
358; 1873, sect.Code of of 3195.Georgia

willThe clause of the of realdisposes andresiduary per-
—$300,000,sonahestate to the amount of and is as follows:

“ All estate,the ofresidue ofTwenty-first. my whatever the
consist, andreal, mixed,may situated,same andpersonal, wherever

devise,I and tohereby give, bequeath my executors hereinafter
named, them,and to the survivor of and to the in-successors this

survivor, trust,of said in totrust use and theappropriate proceeds
from same tothe thearising andbuilding erection and endow-
a forofment females within thehospital Savannah,ofCity on a

basis, into which sick andpermanent females are be ad-indigent to
fovinand caredmitted such manner and on such mayterms as be

anddefined the trusteesprescribed by or directresses forprovided
or income,item clause in rents,in this will. Themy and ofprofits
of theportionsuch residuum of estatemy as not bemay expended

erection,thein andbuilding, saidfurnishing hospital shall be an-
to the andnually maintenance ofappropriated support the same.

is that arequestdesire and convenientMy thoroughly ofhospital,
dimensions, Savannah,thesuited to wants of the City ofmoderate

if shouldnecessityand ofcapable enlargement require, may be
erected,and with no connected withunnecessary displaybuilt it.

trustees,firstnominate,I do as theAnd ormanagers, direc-hereby
Gilmer,F. Owens,Louisa Sarahof Mrs.tresses said hospital, Mary

Mann,Susan FlorenceElliott Eva(formerly Habersham), Bourquin,
West, Chisolm, Savannah,all ofand Eliza doGeorgia, and re-

to advise and consultand executors with themyinstructquest
construction,the andarrangement,ladies as to offurnishingnamed

desire,and Iis further wish and dosaid Ithospital. my hereby
forthat a and act of said hos-incorporationsuitable properrequest,

the State ofshall be from such tribunal inpital Georgiaobtained
have in called and knownmayas the to be aspremises,jurisdiction

‘ Females,’ named,Telfair above orthe for with the ladiesHospital
serve,of theysuch them as consent to and such others asmay may

them,for trustees,to be with as theassociated firstapply managers,
fillor directresses under said act of with toincorporation, power any

vacancies that in their number. the of ac-purposeoccur And for
of mythe in item or clauseobjects thiscomplishing contemplated
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executors, or the sur-do andwill, empower myI authorizehereby
them, or of the real es-to sell all any portionand conveyvivor 'of

same, have or bein the I entitledtate, mayinterest whichor any
in of items or clausesnot or devised theto, previousand anygiven

sales,astheir to orwill, publicof discretionmy privatethis using
be made.”and at what time such sales shallas to whetherand

sickto establish a forthis devise and bequest hospitalThat
of isin thefemales Savannahand City sufficientlyindigent

definite, not theand that its is impaired provisionvalidity by
obtained,beactthe will an of toof requiring incorporation

v.settled the of Sailor’sInglis Snugare casesbyclearly
Harbor, 99; 953 S.Pet. Ould v. U.Washington Hospital

; Allen, ante,and Russell 163.303 v. p.
will,in the clause of the ofThe bequest, twenty-third

“ first be$1,000 to the Christian church erected or to erected
Burke to suchin the of Telfairville in orCounty, per­village

same,”become trustees the is thesons as of supported bymay
authorities, ofis within the decisions Lordsame and directly

Chester, 1Thurlow in v. Bro. Ch.Attorney-General Bishop of
444, of Lordof Sir Master the RollsJohn (afterwardsCopley,

the v.in theSociety Propagation GospelLyndhurst), offor
General, 142, in3 and ofRuss. Lord HatherleyAttorney- Sinnett

Herbert, Law also Cummingv. Ch. 232. See v. Reid7Rep.
Church,Memorial 64 Ga. 105.

the and inThe result is that all devises containedbequests
her at andMiss Telfair’s as heirs lawwill are valid against

ofnext kin.
Decree affirmed.


