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oftheinto .errorsassignmentof out ofexamining thegrowing

the jury.trial before
withreversed directions to grantJudgment a trial.new
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improvements ties,inpatents forThe owner of each tie con-metallic.cotton-bale
band, grantedsisting ties,noand a license toof a buckle themanufacture but

“words,them,supplied only,”the Licensed tothe market with use beingonce
stamped After themetal of buckle. bands hadin the the been severed at the
cotton-mill, A., bought scrap-iron,them and the buckles aswho rolled and

bands, togetherstraightened pieces rivetedand theirthe of the ends. He then
lengths buckles,with theproper and sold themcut them into to be used as

Held,ties, havingnothing been done to the buckles. that therebyA. in-
fringed patents.the

band,buckle,Qutzre, apartsale of infringementWould A/s the from the anbe
patents.theof

Appeal from the of theCircuit Court United States for the
of Island.District Rhode

facts are stated in the ofThe theopinion court.
DvyieanA. forSamuel theMr. appellants.

F.Benjamin Thurston for theMr. appellees.

Justice deliveredMr. Blatcheobd the of theopinion
court.

is an the inThis a suitappeal plaintiffsby in from aequity
ofthe billdismissingdecree The suitcomplaint. was brought

ofthe threefor severalinfringement 19,490,letters-patent, —No.
“Cook,to Frederic 2,1858,March angranted for improvement

cottón-bales,”formetallic tiesin and extended for seven years
2,1872;Marchfrom reissued 5333,No.letters-patent granted
McComb,James J.to as of Brodie,assignee 25,MarchGeorge

1873, for an in“improvement, cotton-bale ties” (the original
been Brodie,topatent having granted 22,as Marchinventor^

1859, and reissued to him 27, 1869,April and extended for
22,fromseven Marchyears 31,252,and No.1873); granted

McComb, 29,J. Jan. 1861,J.to for an in iron“improvement
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cotton-bales,”ties for and extended for seven from Jan.years
29, 1875. are Cook,known as the theThey severally Brodie,
and the McComb The Cookpatents. 2,Marchpatent expired
1879; 22, 1880;the Brodie March andpatent, the McComb

29,Jan. 1882.patent, .The are theplaintiffs American Cot-
ton-Tie a BritishLimited,Company, corporation; James J.
McComb, administrator of McComb, deceased;F. andMary

McComb,the said James J. Charles G-.Johnsen, and Emerson
Foote, each' ownin his behalf and as a in a firmcopartner
called the American Cotton-Tie The defendantsCompany.
are Simeon W. Simmons and two other businesspersons, doing
as the Providence Cotton-Tie The CookCompany. patent

21,1872.was to Marchassigned McComb The Brodie reissue
1869, renewal,of with all to reissue, extension,and wasrights

to 19,March June,McComb On 22dassigned 1873. the of
1874, himself, Johnsen,McComb to Foote,andassigned who

the firm called the Americancomposed Cotton-Tie Company,
extended,the Cook as and thepatent Brodie as reissuedpatent

became,in and as1869 extended. 1861,F. McComb inMary
the owner of the McComb intestate,She died in 1874,patent.
and McComb was her administrator. On theappointed; 1st of

1876,March, the firm called the American Cotton-Tie Com-
to the called the Americanassigned corporation Cotton-pany
Limited, extended,the Cook as andTie theCompany, patent
as extended and as reissued in 1873. OnBrodie thepatent

administrator,McComb, and asindividuallysame assignedday
the McComb and its extension.patentto the said corporation

form, November,usual and was filed inbill in theThe is
made, used,the defendants have andIt that1876.''. alleges

inventions,used, and, also,thesóíd be patentedto others to
thecontaining patentedbales inventions.ties for cottonmetallic

the onof sued ispatentsthe setNo defence validityaffecting
or made isdefence as topleadedin the answer. Theup only

infringement.
totitle thesince threeacquiredThe itplaintiff,corporation

of1876, on the businessMarch, has carriedinpatents making
of tie itThe form hasthecotton-bale ties under patents.

which isMcCombthe form of themade is patent,principally
“ tie,” of the five-sided holecalled fromthe the shapearrow
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in the of the buckle. It hascut not licensesplate granted any
ties, hasto make the but itself the demand forsupplied them.

of a and a band,The tie consists buckle all made of metal.
bale, andThe band around the the two ends of it con-goes are

of the buckle. Onfined means each of the buckles whichby
has andthe made theput market it hascorporation upon
“ to usewords Licensed oncethe theintoplaced only,” stamped

metal. wasof the This also observed itspracticebody by pred-
tie,ecessor, firm. The of bucklethe copartnership consisting

band,and is who desires tothe use it topersonpurchased by
bale, and isconfine cotton in the around the onthe placed bale

or remainsthe at the It on thecotton-press.plantation bale
cotton-mill, tie,and the ba'nd ofthe bale reaches the theuntil

band,is then'cut. The buckle andwhich is of thehoop-iron,
free, and are as such.thus become sold Thescrap-iron, hoop

for foris short the if it were to berequiredtoo baling,length
and themended two ends at the ofrivetinglappingby place

severance, itand to bale thatwith there should be arequires
be at the inconfined buckle thefree end which ofmay process

thedefendantsb buckles andThe severed atuybaling. hoops
cotton-mills, theas whenthe scrap-iron, hoops, bought, being

bent,bundles, and ofin pieces some cutbeing unequal lengths,
buckle,one distance from the and some atat another. The

the old of anddefendants rollpieces hoopstraighten them by
holes,endsand the with andcold rivetpunch therolling, pieces

form aand band it to theby cuttingtogether, proper length,
band, it,with the bucklewhich makes a tieaccompanying

In the tie one endfor use. of the band isusingready attached
of athe buckle in endto one end that ofby loop band,the

bale,the band is around theand then and itspassed free
it,a inis made aend slitby loop through in theslipped,

buckle, buckle,the other end ofaround the while the bale
theis under When is removed thepressurepressure. expan-

of the cotton thesive force holdscompressed ends oflooped
buckle,in in thethe bands the endsplace looped con-being
thefined the bale and of the band.'between Thebody use of

tie -has Thethe been extensive.arrow defendants sell tovery
used the which soothers to be ties and do notthey prepare,

bale them. Baled cotton iscotton withthemselves sold in the
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is,tare,without that the iron of theStates buckle andUnited
the and thethe is with cotton and thebagging,hoop weighed

is sold at the the cottonwhole ofby weight price per pound.
of buckles and cutThe the is soldscrap-iron consisting hoops

cent and a theat one while sellsquarter per corporationpound,
ties at six centsits per pound.

ofThe the Cook describes a buckle withspecification patent
bars,one ofa slot cut its so that the end of theendthrough

be ofband sidewise insteadmay slipped through being pushed
“endwise. The third claim to theis herein-describedthrough'

‘ cut one of enables the end ofslot,’ bar whichthrough clasp,
or to be the inthe tie sidewise underneath barhoop slipped

so as to effect the with thanclasp, fastening greater rapidity
the end of the tie endwise.”passingby through

The of the reissue states that his inven-Brodiespecification
“ torelates the combination ties of metalliction with open-slot

free,their in ex-bands ends and heldhaving position by the.
of of the show anthe bale.” Some drawings openpansion

band,link or buckle in connection with a and theslotted spe-
“the band are turned undercification states that the. ends of

thelink and held in the exerted ex-the pressure byposition by
“ modeIt In the latter of usebale.” adds:theofpansion the

the in the irontaken loopup by formingbeslack readilymay
and the endtheof fastening, passingmoment makingat the

of the link. Thein the sidethe openingthus looped through
into the slotthe openingsidewise throughband is thus slipped

fourth,third,Theendwise.”of it throughinstead thrusting
inreissue are these words:claims of the Brodiefifthand

“ the bandslot for introducingof an3.- The combination open
fora rectangular openinga link singlesidewise with having

band, the band.and 4. Anofboth ends a metallicholding
bands, the endsmetalliclink, when combined withslottedopen

thein positionturned under the link and held byof which are
cotton withofmethod balingof bale. 5. Theexpansion the

bands, of band bendingthe slack the byand uptakingmetallic
of anda pass-into the form loop,same atthe desiredany point

slit into the slotansidewise opensuch loop throughing
toof the intendedto and the bar claspreceive it overintended

it.”hold
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of theThe McComb states that the na-specification patent
“of his invention consists inture the use of a peculiarly-

as a or tiebuckle for the ends of the ironshaped fastening
It that the “buckle is a ofhoops.” says piece wrought-iron

substance,metallic about thick,or other the of inchaneighth
wide,inchan and and two inches sizethree-quarters long (the

to suit the ofmodified width the with anbeing hoop used),
”;hole or cut or the centreoblong aperture punched through

that the five sides of the of the buckle are andplate equal
and that the two of the five sides of theparallel; largest oblong

hole are of and inare to the widthequal length, equal length
,of the The show the two sides thedrawingshoop. forming
arrow as of slit or slotThe is cutpart equal length. through
one of the sides of the one of twotheplate opposite longest

hole,of thesides the central so that one of of theloops hoop
stretches and covers slit. claim of theacross the The ispatent

“ a link or tie an onethis: with endForming oblong aperture,
which is or rather two sides of anof arrow-shaped, presents

the of this endequilateral triangle, design arrow-shaped being
slot,force the or bend of the over thenot to looponly hoop

which it does with when the' baleunerring precision expands
but, also,released from the anafter to securepress,being equal

the of the slotted side of the tie.”partsupon separatedbearing
a will notbuckle without band confine a of cotton.A bale

the defendants use a second time bucklesAlthough originally
thethose and themmade on theowning patentsby put by

do not use amarket, secondthey time the bandsoriginal
in whichthe condition thosein bands were'originally put

such,forth with usebuckles. bandsThey made by piecing
•severed of thepieces oldtogether bands. The in a con-band

fit for use with thedition buckle is an element in the third
of the Brodieclaim reissue. That claim is for a combination

the slotof to'allow ofopen thearranged sidewise introduction
band,of the the link or buckle with the single rectangular

so as to hold bothopening band,ends of thearranged and the
band. The buckle whichold the defendants sell has the slot

Cook,of slot andtheand rectangular Brodie,of' andopening
the and ofarrow-shapedslot opening McComb. Whatever

coulddefendants buckle,the to theacquire use of the oldright
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no to itcombine with athey acquired right newsubstantially
band, to make tie.a cotton-bale so combined itThey when

combined it with a band made of the of thethey oldpieces
band in the described. What the defendants did inway piec-

the of the old band was not apieces ofing together therepair
tie,or the in sense. The band wasany proper volun-.band

thesevered consumer at the cotton-mill becausetarily by the
tie had its function ofperformed the bale of cottonconfining
in its thetransit from or the toplantation the mill. Itspress

for as a tieuse wascapacity As it leftvoluntarily destroyed.
the bale it could not be used as a tie. As a tieagain the

it,defendants reconstructed used oldalthough the bucklethey
that. isThe case not like newwithout cut-repairing putting

ters into a in of those use,worn outplaning-machine place by
as in v. 9 How. TheWilson 109. of thatSimpson, principle

was,case that out in a machinepartstemporary wearing might
machine,be to the in accordance withreplaced preserve the

vendor,intention of the towithout a reconstructionamounting
of the machine.

The defendants contend dothat not combine the bandthey .
buckle,with the and do not the third claim ofinfringe the

third, fourth,Cook or the and fifth claims of thepatent, Brodie
reissue, or the claim of the McComb becausepatent, dothey
not bale cotton with the tie. But inthey combin-participate

slot, buckle, band,the the and the the wholeing open sobeing
bandthe ends of the can bethat turned under thearranged

bale,in the ofheld theposition expansionbuckle and andby
be takenthe band canthat slack of upthe theby bending

and theof a passingform sidewiseloop, loopband theinto
hole andthe over theintoslit holding-barthethrough open

the oftiethe use inhaving capacityof sellthe Theyplate.
to be so used.described, intended theand Onlythe manner

to theneeded produceare resultand thebale of cotton press
and withoutof the thepatents,theset forth in specifications

not bewould made orthe tie sold.theof andbale cotton press
in thebuckle Cookof thethe end bar patentThe slot through

band and the ofthe bale cot-fromuseis of no apartpractical
link of thetrue of the McCombiston, the sameand thing

•and aalthough personits aperture;with arrow-shapedpatent
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makes and sells the buckle or link in each casewho. merely
for those hebe liable is so liableinfringing patents, onlymay

as he doeshe what with the ofas regarded doing.is purpose
buckle or link combined a used tothe with band andhaying

cotton. Because the defendants thebale and sellprepare
tie, of band,the buckle or and the intend­arrow linkcomposed
haye used toto it bale cotton and to the resultsproduceing

in the andset forth Cook the McComb patents, they infringe
Hammond, 456;Holmes,v.those Saxe 1 Bowker v.patents.

Dows, Arden,3 & 518. We do not decide thatBanning they
liable as of .either of theare threeinfringers merelypatents

have sold the bucklebecause considered from thethey apart
or from the entire structure as a tie.'band

therefore, ofare, that theWe defendantsopinion infringed
third, fourth,of thethe third claim Cook the andpatent,

reissue,of Brodiefifth claims the and claim of thethe
patent.lyicComb

with,reversed, costs,Decree with to a decreedirections enter
claims,the in to those an accountplaintiffs, respect forfor' bill,and as the toin and takedamages, prayedprofitsof

such in the suit as in conformitybeproceedings mayfurther
with the this court.opinion of

v.Brown Colorado.

brought courts,ejectmentThe of Colorado herState in one of and offered in
Territorythe defendant’s deed to the for theevidence of Colorado demanded

introduction,objectedpremises. upon groundHe to its the that at its date
Territory right conveyance“the had no take ato theof real estate without

government objectionconsent of the of the United States.” The was over-
Hold, judgmentthat the subjectruled. rendered for the State is not to review

here, appearing any questionit not that passedRederal either raised andwas
upon necessarilyor involved.

to dismiss a ofMotion writ error to the Supreme Court.of
ofState Colorado.the

isThe case stated in the of the court.opinion


