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County that allow­San Patricio contends
COMPANY,FAIRFIELD INSURANCEmoney-damages againsta Nuecesing suit

Appellant,con­County under these circumstances is
policies supporting govern­sistent thewith v.

the suit doesimmunity,mental insofar as
PAVING, LP;MARTINSTEPHENSCounty’s proper­not seek to divert Nueces

Bennett, Individually and asCarriein­ly collected tax resources from their
RoyRepresentative the Estate ofofrather, isCountypurpose;tended Nueces

Deceased,Bennett, and asEdwardtaxwrongful depletoritself of revenuesthe
Bennett,EdwardNext Friend of Lanetobelong County.which San Patricio See

Cody Bennett, Apriland AnneLeeTex. Natural Res. Conservation Comrn’n
Bennett, Minors, Appellees.(Tex.2002).849,74IT-Davy,v. S.W.3d 854

No. 04-0728.However, Cityemphasizedwe in Gal­of
“heavythe in fa­presumptionveston that ofSupreme Court Texas.

justimmunity”vor of not fromderives
9, 2004.Argued Nov.separation ofprinciples powersrelated to

“Inpracticalbut from concerns: a world 15,Decided Feb. 2008.
increasingly complexwith of govern­webs

units, Legislaturemental is better suit­the
distinctions, exceptions,ed to make the

and limitations that different situations re­
quire. any particularThe toextent which

district,city, county, port, municipal utility
district, university payschool or should

damages policy Legisla­involves theissues
Cityture is better able to balance.” of

Galveston, 217 at That princi­S.W.3d 469.
ple equallyholds true here.

Accordingly, argu-hearingwithout oral
ment, review,grant petition forwe the

appeals’ judgment,vacate the court of and
judgment dismissingrender PatricioSan

County’s claim for for lack ofdamages
Tex.R.App. 59.1,jurisdiction. P.See

60.2(c).
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WAINWRIGHTJustice delivered the
Court,opinion joined byof the Chief

JEFFERSON, HECHT,Justice Justice
O’NEILL, BRISTER,Justice Justice
MEDINA, GREEN,Justice Justice and
WILLETT, byJustice and Justice

II,I,JOHNSON as to sections and IV
only.

isThis case before the Court on a
questioncertified from the United States

of AppealsCourt for the Fifth Circuit:
public policy prohibit“Does Texas a liabili­

ty providerinsurance from indemnifying
an award for punitive damages imposed on

gross negligence?”its insured because of
StephensIns. v. MartinCo. Pav­Fairfield

LP, 435, (5th Cir.2004).ing, 381 F.3d 437
V,Pursuant to article section 3-c of the

Texas Constitution and 58.1 ofrule the
Procedure,AppellateTexas Rules of we

that public policyanswer Texas does not
prohibit coverage typeunder ofthe work­

compensation employer’s liabilityers’ andPruessner, Alexander,David M. Jes The
atpolicyinsurance issue in this case.Pruessner,Law Offices of David M. Dallas

TX, for appellant.

I. ANDFACTUAL PROCEDURALIII, Young,Charles C. Self 'Whitten &
BACKGROUNDP.C., TX,Abilene for appellee.

Stephens highwayMartin Paving, pav-aTX,Cooper,Michael R. Salado for In-
company, employeding Roy Edward Ben-tervenor.

broomingas a operator.nett machine OnCrosnoe, ThompsonWade Caven Coe
20, 2002,December Bennett died as a re-Irons, L.L.P., TX,Austin,Cousins & G.

injuriessult of that occurred when aVeazey, VeazeyAndrew Huval Felder &
brooming machine rolled Stephensover.Aertker, LLC, LA,Lafayette, Rea-Macey

Paving compen-Martin carried a workers’Stokes, L.L.P.,soner Baker & Botts Rob-
liabilitysation and employer’s insuranceJr., Roach, L.L.P.,ert M. Roach &Cook

policy, byissued Fairfield Insurance Com-Houston, Allen,Robert D. BulgerMeckler
pany. paid compensa-Fairfield workers’LLP, Dallas, Hopkins& Tilson Kathleen
tion benefits to Bennett’s wife and childrenAlsina, Dunbar, L.L.P., Houston,Phelps

the inpolicyunder accordance with TexasSchenkkan, DoughertyP.M. Hear-Graves
compensationworkers’ law.P.C., Austin,on Moody,& Fred A.

L.L.P., 24, 2003,Simpson, Randall JanuaryJackson Walker On Bennett’s surviv-
Smith, Houston, Bishop,L. E. Stephens Paving grossThomas ors sued Martin for

Hummert, P.C., Dallas,Bishop seeking& Mark L. negligence, exemplary damages
Kincaid, Kincaid, Austin,Smith,& Stephens Paving allegedlyHorton because Martin
TX, work,provide placefor Amicus to a toCuriae. failed safe
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See,analysis. e.g.,safety two-steprequiresto and enforce OSHA afailed follow
toregulations, proper-and and failed Reinsurance v. Jun­rules Grinnell Mut. Co.

(Iowa 2002);ly supervise employees. 530,Hav-train and its 535-37gling, 654 N.W.2d
ing compensation bene-received workers’ In­v. Accident &Corp.Fluke Hartford

byfits, Bennett’s survivors are barred Co., 137, 809,P.3ddent. 145 34Wash.2d
damagesrecoveringstatute from actual (Wash.2001); v. 124Maxey,814 Brown

only exemplary damagesseek in theand (1985).677,426, 685369 N.W.2dWis.2d
suit.1 First, lan­plainwe whether thedecide

exemplaryguage policyof the covers the24, 2003,February Fairfield suedOn
sought underlyingin the suitdamagesPavingMartin and Bennett’sStephens

court, againstin the insured.seekingsurvivors federal district
declaratorya judgment that Fairfield

Second, policythat theif we concludeduty indemnifyno to defend or Ste-owed
we whetherprovides coverage, determinePaving in the for exem-phens Martin suit

or prohib-the of Texas allowspublic policyplary damages. Relying Ridgwayon v.
incoverageits the circumstances of theCo., 1026,Insurance 578 F.2dLifeGulf

underlying expresssuit. first look toWe(5th Cir.1978),1029 the federal district
statutory regarding the insura-provisionsFair-languagecourt concluded that the in
bility exemplary damagesof to determinepolicy damagesexemplaryfield’s covers

has madeLegislature policywhether the apublic policy pro-and that Texas does not
decision. Town Flower Mound v.See ofdamages.coveragehibit insurance of those

P’ship,Ltd. 135 S.W.3dEstatesStaffordThe court denied Fairfield’s motion for
(Tex.2004)620, (“Generally,628 ‘thesummary judgment judg-and entered a

in stat-public policy is reflected itsState’sdeclaring dutyment that has aFairfield to
”) Bank,(quotingutes.’ Tex. CommerceStephens Martin aPaving dutydefend and

(Tex.Grizzle, 240,N.A. v. 96 250S.W.3dindemnify Pavingto Stephens Martin as
2002)); CityCo.Props. OperatingFM v.provided by policythe if MartinStephens

(Tex.2000).Austin, 868,22 S.W.3d 873adjudicatedPaving responsibleis for the of
sought explicitIf has not made andamages underlying Legislaturein the suit the

(either decision,brought by gen-Bennett’s theby policysurvivors we then consider
settlement).judgment ap-or Fairfield public policieseral of Texas.

pealed, and the Fifth Circuit certified to
question insurabilitythis Court the of the

A. POLICY LANGUAGE
exemplary damages gross negli-of for

policy StephenstoThe Fairfield issuedCo., 437;gence. Ins. F.3d at381Fairfield
Tex.R.App. of insur-Paving typesMartin contains twoP. 58.1.

insurancecompensationance: workers’
II. OF EXEMPLARYCOVERAGE employer’s liability insurance. Underand

DAMAGES FOR GROSS poli-compensation part of thethe workers’
NEGLIGENCE cy, agrees payto the benefitsFairfield

Stephens Paving requiredis toDetermining dam­ that Martinexemplarywhether
by lawages gross pay compensationfor are insurable Texas workers’negligence

However,§employer purchases this exclu-Generally,1. an who 408.001.Tex. Lab.Code
prohibitcompensation protected remedy doctrine does not recov-workers’ insurance is sive

employee’sery exemplary damages if theemployee’s for offrom an common law claims
gross negli-during by employer’sinjuries occurring death is caused thethe course and

408.001(b)-(c).§scope responsibilities. gence.employee’sof the work Id.



656

case, ysisand other presumeenumerated costs. In this and that policy languagethe
parties agreethe policy exemplary damagesthat the covers covers the sought.the

compensationworkers’ paidbenefits to the
B. TEXAS STATUTORYcompensationBennetts. The workers’

PROHIBITIONSpart of policy employerthe makes the
consideringWhen public policywhetherresponsible “anyfor inpayments excess of

prohibit coverageshould the exemplaryofthe regularly provided bybenefits the
case,indamages particulara courts shouldworkers compensation law including those

study the in Legisla-contexts which therequired yourbecause: 1. of serious and
instances,has Inspoken.ture a few themisconduct;willful you... 3. fail to com-

Legislature expressly prohibitedhas orply with a safety regula-health or orlaw
availabilityotherwise limited the of suchtion.”

insurance.
employer’s liability partUnder the of 5.15-1,Health Care Providers: Article

policy, agrees paythe Fairfield to “all 8 ofsection the Texas Insurance Code
[Stephenssums Paving] legallyMartin prohibits coverage of exemplaryinsurance

pay damagesmust bodilyas because of againstdamages pro-assessed health care
injury employees, providedto [its] the bod- and physicians, creatingviders excep-an
ily injury byis covered Employersthis tion afor subset of healthcare providers
Liability specificInsurance” and other including hospitals, nursing homes, and as-
costs. It coverageexcludes of “punitive or livingsisted facilities:
exemplary damages bodily inju-because of policyNo of medical professional liabili-

anry to inemployee employed violation of ty insurance issued to for aor renewed
An policylaw.” endorsement to the adds inprovider physicianhealth care or this

that exclusion apply“[t]his does not unless may coverage exempla-state include for
the violation of law caused or contributed ry maydamages that be assessed

bodily injury.”to the policyThe also ex- against phy-the providerhealth care or
damages arising injuriescludes from sician; however,provided, that com-the

bycaused intentional acts. anmay approvemissioner endorsement
that provides coverageform for for ex-The against StephensBennetts’ claim

emplary damages policyto used on abePaving onlyMartin seeks exemplary dam-
of medical professional liability insur-forages gross Therefore,negligence. the

a hospital,ance issued to as the termcoverage in onlyissue this case concerns
article,“hospital” is in ordefined this toemployer’s partthe liability policyof the

a for-profit not-for-profitor nursingnot part policyand the of the regarding
or facility.home assisted livingcompensationworkers’ benefits. Because

5.15-1, §Tex. Ins.Code 8.2art.Fifth question onlythe Circuit’s is directed
Texas,public policyat the Guarantyof we limit our LiabilityFunds and Excess

prongdiscussion to the second the Legislature explicitlyof anal- Pools: The has ex-

part person, professional2. the Liability any partnership,As of Medical Insurance asso-
Texas, ciation,Improvement 1977,passed facility,Act in corporation,of or institution

Legislature prohibited pro- bythe "health care thelicensed or chartered State of Texas
nurse,obtaining coverage registeredviders” providefrom insurance of to carehealth as a

dentist,30,exemplary damages May podiatrist,hospital, chiropractor,in Texas. Act of
1977, R.S., 817, 3, 8,Leg., nonprofit§ch. optometrist,65th Part blood bank that is a

2039, corporation operate1977 Tex. Gen. Laws 2055-56. chartered to a blood
provider" by"Health care was defined as: and isbank which accredited the Ameri-
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judg-in a courtawardeddamagesinsur- faithmanagementrisk and excesseluded
an insured or insurer.”5againstmententities3 frompublicance for variouspools

the same1989, has includedLegislatureThedamages.4 In thepaying exemplary
such entitiesotherProperty prohibition for severalLegislature amended the Texas
In in-risks.6 eachcovering exceptionalGuaranty Act toCasualtyand Insurance

appearsLegislature’sthe concernthe of “covered stanceexclude from definition
impactfor financial on“any pu- to have been theagainst insolvent insurersclaims”
exemplaryextracontractual, of insurance fornitive, or bad these entitiesexemplary,

Banks, (current Ins.Codeversion at TexBlood or not-for- 4395-96can Association of
home, 2003,officer, 30,462.210).nursing employ- Mayprofit §or an ActSee also of

ee, acting R.S., 1218, 2,agent anyof of in theor them Leg., § 2003 Tex. Gen.78th ch.
scope employment.course and of his 3458, (current version at Tex Ins.Laws 3459

R.S., 817,30, 1977,May Leg.,65th ch.Act of 462.302(c)(2)) ("The Property§ [TexasCode
2039,3, 2(2),§ 1977 Tex. LawsPart Gen. Casualty Guaranty Associa-and Insurance

redefined health2055. Later amendments liability for for ...has no ... claimstion]
providers expressly provid-andcare allowed damages_"). wasexemplary That Act first

coverage exemplaryinsurance ofers to obtain passed protect propertyin 1971 to insolvent
damages through approved policyan endorse- casualty policyholders andand insurers’1987, C.S.,3, Leg.,ment. Act of June 70th 1st third-party by authorizingclaimants assess-1, 7.01, 1,§ch. 1987 Tex. Gen. Laws 35-36 against paytoments other Texas insurershospitals);(allowing an endorsement for Act

against that had"covered claims" insurers21, 1997, 746,R.S., 1,May Leg., §of 75th ch. 12, 1971,MayAct of 62dbecome insolvent.2451, (allowing1997 Tex. Gen. Laws 2451 an
1,R.S., 360, §Leg., ch. 1971 Tex. Gen. Lawsnot-for-profit nursingendorsement for

(current at Tex Ins.Code1362 versionhomes); 27, 2001, R.S.,May Leg.,Act of 77th
462.001-.351).§§5.02,1284, 3083,§ch. 2001 Tex. Gen. Laws

(requiring for-profitan3085 endorsement for
14,homes); 2003, 463.204(9)nursing (stating§ thatMayof 6. theAct 78th Tex. Ins.Code

R.S., 141, 2, Health,Accident,Leg., Life,§ Hospitalch. 2003 Tex. Gen. Laws Serviceand
195, (allowing195 an forendorsement assist- payGuaranty Association cannotInsurance

facilities).livinged punitive exemplary damages); id.or
("The Liability§ Insur-[Medical2203.1543, 1987, C.S.,Leg.,3. Act of June 70th 1st ch.

mayUnderwriting notAssociation]ance Joint5.08,1, 1, (current§ 1987 Tex. Gen. Laws 26
liabilityaor renew medical insuranceissue2207.001-.409)§§version at Tex.Ins.Code

providerpolicy physicianfor or health carea(Excess Liability for andPool Counties Cer-
chapter coverage forunder this that includesEntities); 3,tain Educational Act of June

physi-punitive damages againstassessed the1987, C.S., 1, 5.09,§Leg.,70th 1st ch. 1987
provider.”);1, or care id.(current cian healthTex. Gen. Laws 31 version at Tex

2208.001-.309) 2205.253(b)(Texas ("Money§ Child-[Texasin the§§Ins.Code Public En-
Pool). Liability maytity FacilityExcess not be usedFund]Insurance Care

-”);(1) punitive damages id.pay:to
2207.353(c)§ ("Money in4. Tex. Ins.Code the 2209.253(b) ("Money§ [Texasin the Non-

Liability for Counties and Cer-[Excess Fund mayprofit Organizations Liability notFund]
mayEntities]tain Educational not be used to ....”);(1) punitive damagespay:be used to_”);damagespay: (l)punitive id. ("Liability coverage§id. 2209.303 insurance2208.252(b) ("Money§ [Texasin the Public Nonprofit Organiza-provided by the [TexasEntity mayFund]Excess Insurance not be

Liability may coveragenot includePool]tions....”);(1) punitive damagespay: id.used to 2602.255(4)§damages.”);punitive id.for("Excess pro-coverage§ insurance2208.303 extracontractual,(excluding "exemplary, orby Entitythe Public Excess In-[Texasvided
damages against anawarded in-bad faithcoveragemaysurance not include forPool]

company by a courtsured or title insurancepunitive damages.’’).
against thejudgment” from "covered claims”

R.S.,29, 1989, Leg.,May ch. Association).5. Act of 71st GuarantyTexas Title Insurance
4370,1082, 6.13,§ Tex.1989 Gen. Laws
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damages.7 Tex. Ins.Code art. 5.56.9 These policies
provide coveragebroad for employee’sanLegislatureThe is ofaware and sensi-
injuries. exchangeIn for fulfilling thetive to coverageissues of insurance of

requirements, protectsAct’s the Act anexemplary damages. poli-It has themade
employer an employee’sfrom common lawcy to prohibitdecision coverageinsurance
claims for injuries or death dur-occurringof those indamages selected circum-
ing scopethe andcourse of the employee’sstances.

responsibilities,work except those claims
involving death anthe of employee causedC. WORKERS’ COMPENSATION
by employer’san intentional or grosslyThis recognizedCourt has that “the ad­
negligent conduct. Tex. Lab.Codeministration of the compensationworkers’
§ employeeAn408.001. who does “optnotsystem heavily publicis imbued policywith
out” of compensationthe workers’ systemServs., Inc.,concerns.” Lawrence v. CDB

providedwaives claims not by the Act. Id.544, (Tex.2001),44 supersededS.W.3d 553
Thus,§ compensation406.034. workers’ in-statute, §by 406.003(e),Tex. Lab.Code as

providessurance remedythe exclusive forProcessors,explained Storagein & Inc. v.
injurythe or death of a em-participating(Tex.2004).Reyes, 190,134 S.W.3d 192

ployee in most cases.Because this case arises from a claim for
exemplary remedyThisdamages under exclusive prohibitthe Texas does not

Act,Compensation recoveryWorkers’ of exemplary damageswe review the if em-the
statutoryapplicable ployee’s bydeath isaccompa­ employer’sscheme and caused the

nying gross 408.001(b)-(c).regulation negligence. §insurance of Id.that field.
Section 408 states:Texas, participationIn in the workers’

(a) Recovery of workers’ compensa-compensation system optionalis for em-
remedytion benefits is the exclusive ofHowever,ployers and employees. if the

an employee bycovered com-workers’employer purchases compensa-workers’
pensation coverage or legalinsurance ainsurance,tion the employer must adhere
beneficiary against the employer or anthe statutoryto regulatory guidelinesand
agent employeeor of employerthe forCompensationof the Workers’ AmongAct.
the death of or injurya work-relatedrequirementsthese legislativeis the di-

by employee.sustained therective that only compensationworkers’
(b)policies approved by Depart- prohibitthe Texas This section does not the

of recoveryment Insurance are available in exemplary damagesTexas.8 of by the

R.S., 685, 1.01,LegislatureThe requires Leg.,7. also §commercial ch. 1993 Tex. Gen.
liability reportsinsurers to file 2559,closed claim (specifyingLaws 2559 that "a reference

information,including, among much other involving[allin statutes theinsurance] to
paid punitive damages.”"amounts for Tex ”).State Board of Insurance means [TDI]
38.154(a)(3)(C)(x). minimum,§Ins.Code At a

suggests Legislaturethis that the is aware that 2005, Legislature9.In the renumbered and
making payments puni-insurers are some for andcodified Article 5.56 other intoarticlesdamages broadly prohibitedtive and has not sections of the Texas Insurance Code. Act ofpayments.those 2005,24, 2,R.S., 727,Leg.May §§79th ch.

18(a)(4). applicableWe cite to the version to1991, Department8. Before the Texas of In-
underlyingthe suit in this case. Tex Ins.Code(TDI)surance was known as the State Board

7, 1951,(added27, by1991, ofart. 5.56 Act June 52dMay Leg.,of Insurance. Act of 72d
R.S., 1.01, R.S., 491, 868,242, Leg.,§ch. ch. 1951 Tex. Gen. Laws1991 Tex. Gen. Laws
939, 939; 30, 1993, 945).Maysee Actalso of 73rd
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authority delegated to TDIbody of Under thesurviving heirs of thespouse or
stan-approvesTDILegislature,from thewhose death wasemployeea deceased

compensation insurancedard workers’omissionby an intentional act orcaused
See Texasand endorsements.policiesby employer’semployerthe or theof

andCompensation CommissionWorkers’negligence.gross
Manual,Liability atEmployers’ available(c) section, “grossIn negligence”this

http://www.tdi.state.tx.us/wc/regulation/assigned bythe meaninghas Section
previouslyAs dis-index.html# manual.41.001, Practice and RemediesCivil

cussed, ofprovides typestwopolicytheCode.
compensa-coverageinsurance —workers’

bring exempla-claim forThe Bennetts this liability in-employers’andtion insurance
408(b)ry damages only under Subsections compensationThesurance. workers’

(c), Pav-arguing Stephensthat Martinand only coveragepolicy providesofpart the
ing’s gross negligence caused Bennett’s com-by workers’requiredfor benefits
death. law other enumeratedpensation and

costs, If,“gov- excluding punitive damages.is to rulesadoptTDI authorized
408.001, compen-erning hearings proceedingsand other under workers’Section

necessary promulgation providesthe the exclusiveapprov-for or sation insurance
rates[,] forms[,] whopolicy remedy injured employeeal ... or for an ispolicyof

system, whyin thenparticipatingform endorsements.” Tex. Ins.Code art. the
poli-standardTDI-approved,I.33C. Article 5.56 of the Insurance Code would the

policy compensa-provides prescribe cy onlyTDI stan- workers’that “shall —the
addi-policy by compa- may provide anyalldard forms to be used tion insurers use—

liability employers?towritingnies or associations workmen’s tional insurance
execu-statutoryinsurance in this and The scheme and TDI’scompensation State”

an intent toprohibits organizations using policyfrom tion of the scheme reveal
made, coverage—insuranceprovideforms “other than those additionalestablished

gross negli-by coverage employer’sanpromulgated prescribedand and for
[TDI],” by Althoughas Section 408.001 allowsexcept specifically provided gence.11

5.62, exem-By employee pursueto a claim forLegisla-the statute.10 Article the an
employer“empowered damages againstto an forplaryture make and en-[TDI]

acts, policythe insurance hereregula-force all such reasonable rules and intentional
coverage for such intentionalprovisionstions not inconsistent with the excludes

Thus, inlanguage“all sums”subchapter necessaryof this as are to acts. the
TDI-liability of thispartTex. thecarry provisions.” employer’sout its Ins.Code

coverscoverage policydualapproved,art. 5.62.

applydoes notOrganizations may any "[t]hisof en- adds that exclusion10. “use form
opera-appropriate planto ofdorsement its of law caused or contrib­unless the violation

tion, [is]if such endorsement first submitted bodily injury.” We note thatuted to the
byapproved Tex.to and the Board." Ins.Code petition alleges Stephens Mar­Bennett’s that

art. 5.57. safetyPaving follow and enforcetin failed to
regulations andand OSHA rulesrules andcoveragepolicy provideThe TDI does not11. we a com­regulations. do not haveBecauseexemplary damages of"punitive or becauseof

plete we toand limit our discussionrecordemployee employedbodily injury to inan
question, we doCircuit’s certifiedthe Fifthlaw,” nor does it cover theseviolation of

allegations triggerthesenot address whetherinjuries bydamages arising caused in­from
the exclusion.policyAn to thetentional acts. endorsement
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ofsome the law exemplary damagescommon claims excluded for gross negligence
from the compensation partworkers’ of question Court,in Texas is a novel for this

policy,the but notit does cover claims strangerthe issue is no to the United
onbased intentional acts. Under TDI’s legal community.States’ Christopher A.

apolicy, participating employer would Wilson, Lazenby Hodgesafter —Insurabil-
coveragehave for compensationworkers’ ity DamagePunitive Awards in Ten-of

claims and on grossclaims based negli- QuestionA Continuingnessee: Publicof
gence. The Legislature’s expressed in- Policy, (2006);36 U. Mem. L.Rev. 463 Ste-

istent that public policyTexas does not Grassia,phanie L. The Pu-Insurability ofprohibit coverageinsurance for claims of nitive Damages Washington:in Should
gross negligence in this context.

EngageInsureds inWho Intentional Mis-
Reapconduct the “Bar-TheirBenefit ofIII. PUBLIC POLICY

(2003);gains?,” 26 Seattle U.L.Rev. 627CONSIDERATIONS
Masters,Lorelie Damages:S. PunitiveAlthough the Legislature’s expressed di-
Not?, (1999);Covered or 55 Bus. Law. 283rection ends our ininquiry presentthe
Rosenhouse, Annotation,Michael A. Lia-case, we recognize that the Fifth Circuit

bility Coverage ExtendingInsurance as toframed its questioncertified as a broad
Liability ExemplaryPunitive or Dam-inquiry about public policyTexas and the for

(1982).ages, 16 11A.L.R.4thcoverage of exemplary damages. We hesi-
opinetate to policy languageon and fact

years, courts,For fortyover legisla­us,situations not before but recognizealso
tures, strug­and scholars nationwide haveimportthe of this issue and therefore dis-
gled forty-fivewith this issue. Of thesomecuss of the considerations relevant to

in higheststates which the court of thedetermining publicwhether Texas policy
state or legislaturethe has theaddressedprohibits coverageinsurance of exemplary
insurability exemplary damagesof in someindamages other incontexts the absence
fashion, twenty-five gen­have establisheda clear legislativeof policy decision.
erally publicthat their policy does not

A. SUMMARY THEOF DEBATE prohibit coverage, includingsometimes or
Although determining excluding the uninsuredwhether motorist or vicari­public

prohibitspolicy coverage liabilitythe insurance Eightof ous contexts.12 havestates

(2007) ("Cov-§ ing12. Haw.Rev.Stat. injury any person431:10-240 out of the ordeath of as
erage any policy negligence,under of the includinginsurance issued in result of willful and

providethis State shall negligence,not be construed to wanton excludingbut intentional
coverage acts.”);punitive exemplary damagesfor or Montgomery Facility,Health Care Inc.

included.”); Ballard, 221,specifically (Ala.1990)unless Mont.Code v. So.2d565 226
(2007) ("Insurance case);§ (wrongfulAnn. 33-15-317 cover- death State Farm Mut. Auto.

age Lawrence,punitive 1074,does not exemplaryextend to or Ins. Co. v. 26 P.3d 1080
(Alaskadamages 2001);expressly byunless included the State Farm Mut. Co.Auto. Ins.

insurance.”); Wilson, 251, 727,contract of v.Nev.Rev.Stat. 162 Ariz. 782 P.2d 729-­
(2007) ("An (1989);§ may681A.095 insurer insure 36 Ins.Cal. Union Co. v. Ark. La. Gas

Co., 453,against 449, 393,legal liability exemplary damagesfor 264 Ark. 572 S.W.2d 395
punitive (1978)damages (citingor do notthat arise from a Farm Bureau v.So. Cas. Ins. Co.

Daniel, 849,wrongful (1969));act of the committed 440insured with 246 Ark. S.W.2d 582
another.”); Co.,injurythe intent to tocause Va. Jones v. State Mut. Auto. 610Farm Ins.

(2007) ("It 1352, Terrell,(Del.1992);§Code Ann. 38.2-227 A.2dis not 1354 Roman v.
83,against 219, (1990),public policy Ga.App.the of the 195Common- 393 S.E.2d 86

any person purchase by,wealth for to insurance State Mut. v.Farm Auto. Ins. Co.aff'd
Weathers, 123,providing coverage punitive damages (1990);for aris- 260 Ga. 392 S.E.2d 1
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text, practice otherwise.14theagainst prohibitinga insur­adopted prohibitionbroad
coverage ofallow insuranceThree statesexemplary damages.13 Seven statesing

mo­damages in the uninsuredexemplarycoverage exemplaryinsurance ofallow
directlycontext, spokennotbut havetoristliabilityin con­damages only the vicarious

other statesthis context.15 Twooutside

455, 652, (1999);Buick, Cal.Rptr.2d P.2d 657Uriguen v. U.S. 975Abbie Oldsmobile Inc.
514,Co., 501, 783, Co., P.2d 517Fire Ins. 95 Idaho 511 P.2d v. Shelter Ins. 913Lira

Grinnell, 219,Burris,(Idaho 1973); (Colo.1996);N.W.2d789-91 654 Bernier v. 113 Ill.2d
585, 763, (1986)(citing Skyline Sys., Inc.at 540-41 Harvestore 776Ill.Dec. 497 N.E.2d100

Co., 106, Co.,N.W.2d 109 Countryv. Centennial Ins. 331 95(citing v. Mut. Ins.Beaver
Schneider,(Iowa 1983)); Ky. 500,1122,Cent. Co. v.Ins. 420Ill.App.3d 51 Ill.Dec. N.E.2d

373, (Ky.2000) (citing Cont’l 1058, (1981)) (in dicta);15 S.W.3d 376 v.Biondi1060-61
Hancock, (Ky.Ins. Cos. v. 507 S.W.2d 146 Apartment Corp., 94Beekman Hill House

1973)); Mary’s v. Fid.First Nat'l Bank St. 861,659, 731709 N.Y.S.2d N.E.2dof N.Y.2d
Co., 228, 359,Deposit 389& 283 Md. A.2d 577, (2000); R.I.Cumberland v.579 Town of

Dale,(1978);364-67 Shelter Mut. Ins. Co. v. Inc.,Trust,Mgmt. 860 A.2dInterlocal Risk
698, (Miss.2005);914 So.2d 703 v.Mazza 1210, (R.I.2004); City Fortn. 141219 of

N.C., 621,Med. Ins. 319Mut. Co. 311 N.C. Co.,of v. & Cas. 463 N.W.2dPierre United Fire
217, (1984) (negligentS.E.2d 220-22 medical 845, (S.D.1990).848

Co.,malpractice); Hanover Ins.MacKinnon v.
456, 1166, (1984)A.2d124 N.H. 471 1168 40-2,115(a) (2006) ("ItStat. § is14. Ann.Kan.

(holding public prohibitpolicythat does not aagainst public policy this state forthe ofnot
policy coveringhomeowner’s insurance from coveringperson entity toor obtain insurance

liability arising from intentional tort of bat­ damagesliability exemplarypunitive orfortery negligentand infliction of dis­emotional the ofagainst such insured as resultassessedtress); Kinsey,Cont’l Cas. Co. v. N.W.2d499 otherwise,omissions, ofor intentional oracts574, (N.D.1993) (requiring to in­581 insurer servants,employees, agents orsuch insured’sdemnify punitive damagesinsured for award entityany person or whoseof other fororaccording policy, allowingto insurance but liable,vicariouslybesuch insured shallactsinsurer to seek reimbursement from insured knowledgeprior suchthe actual ofwithoutcontracting away responsibilitybecause for insured.”); v. United Auto.Bodner Servs."willful fraud and deceit” violated state stat­ 480, 1212,Ass’n, 1221-222 Conn. 610 A.2dCo.,ute); v.Harrell Travelers Indem. 279 Or. Bould,(1992); Pipe Co. v.22 U.S. Concrete1013,199, (1977);567 P.2d S.C. State1021 1061, (Fla.1983); v. St.So.2d 1064 Perl437Prince, 241,Budget & Control Bd. v. 304 S.C. Co., 209,Ins. 345 N.W.2dPaul Fire & Marine643, (1991) (holding403 S.E.2d 648 insurer (Minn.1984);; Mfgs.Malanga Ins.v. Cas.216damagesdeny coverage punitivecould not for 220, 105,Co., (1958);28 N.J. 146 A.2d 108-10public policy"in of when thethe name the 212,Craig, 771 P.2dAetna Cas. & Sur. Co. v.specifically pro­language policyitsof own Liscio,(Okla.1989); 209Esmond v.215-16failing explaincoverage,”vides tosuch but 200, 793, (Pa.1966).Pa.Super. 224 A.2d 800Co.,why); State v. Glens Ins. 137 Vt.Falls
Fluke,313, 101, (1979);404 A.2d 105 34 P.3d

1361,Sharp Daigre,15. 555 So.2d 1364v.815; Chartier, 150,Loveridge v. 161at Wis.2d
(La.1990) (mentioning applyingbut not broad146, (1991); ex rel.468 N.W.2d 159 State

insurance);general liabilityto JaramilloruleRisovich, 87,Ins. v. 204 W.Va.State Auto Co.
337,Co.,v. Wash. Ins. 117 N.M.Providence498, (1998); Oil511 S.E.2d 505 Sinclair

Ford,1343, (1994); Carr v.P.2d 1351-52871975,Co.,Corp. v. Cas. 682 P.2d 981Columbia
68, (Tenn.1992) (holding unin­71833 S.W.2d(Wyo.1984).

permits notbut doessured motorist statute
3937.182(B) (2008) damages);coverage punitiverequire§ forAnn. Laz-­13. Ohio Rev.Code

Co., 214enby Ins.coverage punitivefor v. Universal Underwriters(prohibiting and exem­
639, (1964). West1 Butpolicies S.W.2d seeplary damages in automobile and cer­ Tenn. 383

477, (Tenn.1994)Pratt,v. S.W.2d 479types casualty liability policies); 871of andtain
("No31A-20-101(4) (2007) public policy(stating a "clear§ in dicta thatAnn.Utah Code

thestronglyattempt in that disfavorsmay insure exists Tennesseeinsure or toinsurer
bypunitive damages uninsuredpaymentagainst punitive damages.”); PPG Indus. of...

insureds”).310,Co., tocarriers their20 Cal.4th 84 motoristv. Transamerica Ins.
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precludedhave coverageinsurance of ex­ as a means punishingof the indefendant
emplary damages in the uninsured motor­ order to deter him and others from antiso-

context,ist but not directlyhave otherwise conduct,cial significantto noand extent
onspoken Finally,the issue.16 the insura-­ compensation.” Id. at 436. The court re-

bility of exemplary damages resulting from heavilylied on the different offunctions
akin grossacts to negligence has not been punitive compensatory damagesand in dif-

byaddressed highest legisla­the court or ferent states’ schemes:
Indiana, Missouri,inture andMichigan, The crucial ... isdistinction the differ-

Thus,Texas.17 majoritythe of states that ent byfunction compensatoryserved
publichave considered policy pro­whether punitive damages.and In systema of

hibits coverageinsurance of exemplary basing recoverylaw of damages on the
damages for gross negligence, byeither li-culpability, compensatorydefendant’s
legislation law,or under the common have ability, may negli-while it discourage
decided that it does not. gent effect,a primari-conduct side isas

cases,keyTwo fortydecided over years ly designed a whollyto shift loss from a
ago, continue to illustrate the opposing partyinnocent to one iswhose fault
viewpoints on insurabilitythe of exemplary responsible loss,causingfor the al-
damages: Northwestern National manyCas. Co. though in cases the fault of the

(5thMcNulty, Cir.1962),v. 307 432F.2d responsible mayparty not have sobeen
Lazenbyand v. Universal Underwriters blameworthy that he would beenhave

Co., 639,Insurance 214 Tenn. 383 S.W.2d punished criminally if notthe fault had
(1964). McNulty,1 In a drunk driver caused an The ofaccident. rationale

seriously injured inanother motorist Flori- compensatory damages is not so much a
injuredda. 307 F.2d at The433. motorist policy responsible partythat the should

for compensatory punitivesued and dam- pay; policy whollyit is a that themore
ages, securing $57,500:a verdict for partyinnocent should not Insur-pay.
$37,500 in compensatory damages and against liabilityance compensatory
$20,000 in punitive damages. Id. The therefore notdoes frustrate the reason
drunk policy provideddriver’s insurance liability.for in caseimposing the But a
$50,000 in coverage. Id. The insurer ar- involving punitivethe thatdetermination
gued only compensatorythat partthe of damages public policyinsurable theare

bythe verdict policy.was covered the im-Id. are broader and moreconsiderations
holdingThe court agreed, that portant.Florida

public policy prohibited the insurability of al-Id. at 438. court concluded thatThe
atpunitive damages. Id. 434. lowing a wrongdoer “to insure himself

Key to the reasoning againstcourt’s was its “apunishment” would result in
conclusion that lawFlorida characterized freedom of withmisconduct inconsistent

a“punitive damages penalty, imposedas the of againstestablishment sanctions such

1353, Cox, 846, 857,Raymond,Tuttle v. aging16. 494 A.2d 4431360 n. Co. v. 232 Neb.
20, (Me.1985) (citing Braley (Neb.1989)1362 & n. 25 v. (citingN.W.2d 566 Neb. art.Const.

Co., 359,Berkshire Mut. Ins. 440 A.2d VII, 5; 123,361-62 Kingsley,§ Miller v. 194 Neb.
(Me.1982)); Santos v. Lumbermens Mut. Cas. 472, (1975) ("It230 474N.W.2d is a funda­
Co., 70, 983, 990,408 Mass. N.E.2d556 991 punitive,mental in this staterule of law that

(1990).17n. vindictive, exemplary damagesor are al­not
lowed.”)).recovery17. Nebraska does not allow of exem­

damages.plary PrintingDistinctive & Pack­
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punitive damagesHowever, upon an award ofId. 440. even the whichconduct.” at
justify public policynot arecognized exceptionssome made”McNulty court can be did

rule, policy bysuggesting publicthat for otherwise coveredto this actsexception
an from ob-prohibit employerwould not the courtFinally,the Id.policy.insurance

dam-exemplaryinsurance to covertaining policyusing public argu-observed that
em-age arising from the acts of that,awards ifa contractpartiallyments to void

ployees. Id. written, protectas theconstrued would
puni-andcompensatoryfrominsured bothdecid-SupremeThe Court of Tennessee

“except indamagestive not be doneshouldin of the insura-supported the lead case
that “the rea-bility a a clear case” and concludedexemplary damages onlyof few

ado not make such clearyears McNultyafter the decision. Lazen- sons advanced
by, Again,S.W.2d 1. the case involved383 case.” Id.

company’s payan refusal to theinsurance primary argu-theThese cases outline
portion ofpunitive damages a verdict by in this casepartiesments advanced the

against at 2. Thea drunk driver. Id. court arguments by courtsand the considered
recognized purposethat the dominant of argu-now consider thesenationwide. We

damages in sim-exemplary Tennessee was
lightin Texas law.ments of

McNulty:ilar that into discussed “the
societyof and the agreed [sic]interest of

PUBLICB. TEXAS POLICYdamagesare suchindividual blended and
expressedIn of directionthe absencepunishmentare allowed as for such con-

promiseaLegislature,from the whetherexample warningduct and as an or to the
onothers, agreementone in or will be unenforceableguilty,so and order to deter

incommitting public groundsthem from like the will be determinedpolicyoffenses
similarityDespiteId. at 4. the of by weighing enforcingfuture.” the interest in

the oftwo courts’ characterizations the agreements public policythe inter-versus
purpose exemplary damages,of the Ten- Seeagainstest such enforcement. Re-

Supreme (Second) 178(1)nessee Court held that the exem- §ofstatement Conteacts
plary damages in that case were insurable. (“A agree-other term of anpromise or
Id. at 5. grounds publicofment is unenforceable on

legislation provides that it is unen-policy ifFirst, Lazenby explainedthe court that
or in itsforceable the interest enforcementif criminal sanctions have“apparently not

inclearly outweighedis the circumstancesslaughter highwaysdeterred this on our
by policy againsta the enforcementpublicstreets,” closingand “the of the insur-then

terms.”). the scaleof such On one side ofmarket, paymentance in the punitiveof
freedomgeneral policy favoringis Texas’unlikelywould be to deter suchdamages”

Lawrence, 44 at 553.of S.W.3dSecond, contract.expec-wrongful conduct. Id. the
this con-insured, weighingCourts interest shouldupon readingof the thetations

expectations of thesider the reasonableplain language policy,of the insurance was
incertaintyof en-parties and the valuedamagesexemplarythat would be covered

generally.of See Re-injure. forcement contractsabsent intentional conduct to Id.
(Second)statement of ConteactsThe also that the line be-court concluded

178(2).18§ side the scalethe other of“simple negligence negligencetween and On

wereweighing in that result if enforcementthe interest the enforce- ture would18. "In
term, (a) denied, (c) any special publicthement of a account is taken of interest inand

(b) anyparties’ justified expectations, forfei-
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Const, I, (“No§of contract. Tex. art. 16agreementis the extent to which the frus-
attainder, law,important post§ billpublic policy.19trates Id. 178 of ex facto retroac­

(b)-(d). law, any impairingtive or law thecmts. obli­
contracts, made.”);gation of shall be see

1. OFFREEDOM CONTRACT Brown,Forge,also Churchill Inc. v. 61
368, (Tex.2001); Lawrence,S.W.3d 371 44applicableWe here ourfind ob­

(citations omitted);atS.W.3d 553Lawrence, Woodservations in in which this
Nebel, 86,Motor Co. v. 150 Tex. 238enforceabilityCourt affirmed the of an
(1951).181, 185S.W.2dagreement torelated the Workers’ Com­

pensation public poli­Act and considered thingisthere one which more than[I]f
cies relevant at that time: public policy requiresanother it is that

the face of full andUndoubtedly, age competentissue we raises men under-
public standingand shall thecomplex policy libertycritical issues. have utmost of

the of thatcontracting,And administration the workers’ and their contracts
heavilyiscompensation system freely voluntarilyimbued when entered into and

publicwith At the bepolicy concerns. shall held sacred and shall be en-
time, long recognized by justice. Therefore,have a ofsame we forced Courts

strong public policy preserv- you policyin favor of have paramount publicthis to
ing lightlythe freedom of contract. Courts to in-youconsider—that are not

judicial inmust exercise restraint decid- terfere with freedom of contract.this
arm’s-lengthing whether to hold con- Nebel, (quoting Printing238 at 185S.W.2d

public policy grounds:void ontracts Sampson,& RegisteringNumerical Co. v.
(1875)).462, 465,1874EqLR 19 WL 16322

any legislativeofGiven the lack clear recognize importanceWe the ofalso the
prohibit agreementsintent to like the “indispensable partner” to the freedom of

us, any byabsent claimones before and contract: contract enforcement. Chesa-
fraud, duress,the of acci-petitioners v.peake Operating, DrillingInc. Nabors

dent, mistake, inadequacyor failure or Inc., 163,94 (Tex.App.-S.W.3d 176USA
consideration,of we todecline declare (en2002, pet.)no[14th Disk]Houston

public policy grounds.them void on We banc). Importantly, freedom of contract is
factually-intensive, compet-believe the rule,a partiesnot unbounded. “As have

ing byconcernspublic policy raised the fitright they longthe to contract as see as
parties in casesbyand amici these are agreementas does not the lawtheir violate

clearly bynot resolved the statute and policy.” Inpublicor re Prudential Ins.
by Legislature,are best resolved the not Am., 124, 129 & n. 11Co. 148 S.W.3dof

judiciary.the (Tex.2004); Arnold,Sonny v.see Inc. Sen-
(Tex.Lawrence, Ass’n, 811,try44 at 633 S.W.2d 815S.W.3d 553. This Court Sav.

1982) right“thestrong public (recognizing parties’has Texas’ tolong recognized
regardcontract with to their aspolicy preserving propertyin favor of the freedom

(c)policy, anyofparticularthe term.” further that the seriousnessthe enforcement of Re-
178(2).(Second) §Contractsstatement of and the extent to whichmisconduct involved

deliberate, (d)it the directness of thewas and
public againstweighing policy19. en-“In a andthat misconduct theconnection betweenterm, (a)takenof a account offorcement is (Second)term.” Restatement of Contractsstrength policy bythe of that as manifested 178(3).§decisions, (b)judiciallegislation or the likeli-

termhood that a refusal to enforce the will
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aindemnification offit, providethat forthey so as contract does mentslong thesee
indemnitee).notpublic policy illegal”). negligentand isnot offend

forstrong policy reasonspublicAbsent cases, hasLegislature de-In other the
otherwise, however, preserva-theholding

requires certainpublic policythatcided
andtion contractual freedom enforce-of

agreementmet anbe beforeconditions
theapplicablement no less to relation-is

See, &e.g., Tex. Bus.may be enforceable.
ship Seebetween an insured and insurer.

(A waiver of§ 17.42 consumer’sCom.CodeCantu, 642,v. S.W.3dFortis 234Benefits against policyis publicDTPA remedies(Tex.2007).648, 649
met.);specific arerequirementsunless

Legislature publicThe determines (Contracts§ 2254.005 forTex. Gov’t Code
itthrough passes.the statutespolicy innot com-services obtainedprofessional

atP’ship,Estates Ltd. 135 S.W.3dStafford Pro-with the Professional Servicespliance
Grizzle, (Texas’628; at 25096 S.W.3d publicagainstAct are void ascurement

statutes);public policy reflected in itsis § (Except406.035policy.); Tex. Lab.Code
Co.,Operating 22 atProps.FM S.W.3d statute, agreement waiv-by anprovidedas

passed manyLegislature873. The has to com-ing employee’s rightan workers’
declaring illegallaws agreementscertain void.).pensation is

and, therefore, See,publicagainst policy.
Also, in(uncon­ held a number ofthis Court has§Tex.e.g., Bus. 2.302& Com.Code

(contracts years policycontracts); publicover the thatcases§Id. 15.05scionable
agree-clearly types ofcommerce); disfavors certainin of or Tex.restraint trade

circumstances,(contracts In these the§ ments.20Fin.Code 302.001 for usurious
interest); authorityhas its to deter-& exercisedTex. Civ. PRAC. Rem.Code Court

(certain public policy.§§ agree-mineral mine and enforce127.002-.003

See, Walton, (Tex.1990) (holding thate.g., v. unreasonable20. Hoover Slovacek LLP 681
557, (Tex.2006) (holding pub­that agreement against206 S.W.3d 559 non-competition was

agreement lawyer provid­ Homes,between and client Inc. v.policy); Juliette Fowlerlic
ing against publicfeefor termination was Assocs., 660, (Tex.793 S.W.2d 663Welch

Indus.,policy); PPG v.Inc. JMB/Houston 1990) (same); Corp.Int’l Proteins v. Ralston-­
79, 82,P’ship,Ctrs. Partners Ltd. S.W.3d146 932, (Tex.1988)Co.,Purina 744 S.W.2d 934

(Tex.2004) (holding assignment87 that of assignment plaintiff’s(holding of claimsthat
Deceptiveclaims for violations of the Texas against tortfeasorone tortfeasor to another

ActTrade Practices —Consumer Protection Corp.Ethylagainst public policy); v.was
publicagainst policy);was Johnson v. Brewer (Tex.Co., 705, 708Daniel Constr. 725 S.W.2d193,Pritchard, C., (Tex.& 73P. S.W.3d 205 1987) indemnity against(holding that one’s2002) (holding lawyer fee-sharing agree­that policyagainst publicnegligence wasownagainst public policy);was State Farmment

express language); v. Tur­without Trevino696,Gandy,Cas.Fire and Co. v. 925 S.W.2d cotte, 682, (Tex.1978) (hold­564 S.W.2d 690698, (Tex.1996) (holding that insured's705
challengerighting assignmentthat to willofassignment againstprejudgment claims lia­of

againstunder wasto one who had taken willagainst policy); Zu­bility publicwasinsurer
Housingpublic policy); v. Auth.Crowell ofGroce, Hebdon,niga v. Locke & 878 S.W.2d

Dallas, 887, (Tex.1973) (hold­495 S.W.2d 8891994,313, (Tex.App.-San Antonio writ316
provision exemptinging that landlordleaseref’d) assignment(holding legalof mal­that

pub­liability againstto tenants wasfrom tortpractice against public policy);claims was
Bridgewater, 111 Tex.policy); Hooks v.licSmith, 240, (Tex.v. 845 S.W.2d 241Elbaor

122, 1114, (Tex.1921) (holding229 1118S.W.1992) agreements,(holding Marythat Carter
transferring custody of a child inthat contractassignment ofin which the defendant receives

exchange permitting inheritthe child toforpar­part plaintiff's claim and both remainof
against public poli­the transferee wasfromagainst policy); De-­publicties trialat were

670, cy).Corp., 793 S.W.2dSantis v. Wackenhut
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2. purpose exemplaryEXEMPLARY damages:PURPOSE OF of punishto
DAMAGES Lavender,and deter. See v. 679Hofer

470, (Tex.1984)S.W.2d 474 (citing MayerIn Legislaturesituations thewhere has
Duke, 445, (1889));v. 72 Tex. 10 S.W. 565spoken directlynot whether public poli-on

Simmons, 206,Allison v. 306 211S.W.2dprohibitscy coverageinsurance of exem-
1957, n.r.e.);(Tex.Civ.App.-Waco writ ref dplary damages grossfor negligence, a

(Tex.Foster v. Bourgeois, 253 S.W. 880court should the purposeconsider of exem-
1923),Civ.App.-Austin aff'd, 489,plary damages. common 113 Tex.leg-The law and

(Tex.1924).259developmentislative of S.W. 917exemplary dam-
inages analysis.Texas thisinforms Legislative enactments of the dec-last

For years,over 150 this Court has held clarify compensatoryade recovery is not a
exemplary damagethat awards serve to component exemplary damagesof in Texas

punish the wrongdoer publicand set “a today, mostand the recent enactments
example preventto repetitionthe of the downplay the role of deterrence and focus

Tucker, 266,act.” Cole v. 6 Tex. 268 punitivesquarely on the aspect. Act of
(1851); Roder, 141,Graham 5v. Tex. 149 11,April 1995, S., 19,Leg., 1,§74th R. ch.
(1849); Qualitysee also v.Cavnar Control 108,1995 Tex. Laws (deletingGen. 109 “as

Inc., (Tex.Parking, 549,696 S.W.2d 555 an example others”to from the definition
1985). purposeWe confirmed that dual in definingand exemplaryinstead damages
Transportation Moriel,Insurance v.Co. “any damagesas awarded penaltyas a or
citing Legislature’sthe definition of exem­ by way punishment”),of by Actamended
plary damages in force at the time of the 2, 2003, Leg., 204, 13.02,of June §78th ch.“ ”opinion: ‘Exemplary damages’ means (current847,2003 Tex. Gen. Laws 887
“any damages exampleawarded as an to version at Tex. Civ. PRác. & Rem.Code
others, penalty, by way punish­as a ofor 41.001(5)) (“§ ‘Exemplary damages’(Tex.1994).10,ment.” 879 S.W.2d 16 Al­

any damagesmeans awarded penaltyas athough pre-Morielsome recog­decisions
byor way punishmentof but not for com-nized that exemplary damages “also exist

pensatory purposes. Exemplary damagesto reimburse for toolosses remote to be
are neither economic nor noneconomicconsidered of compensa­as elements strict
damages.”)21or to acompensate plaintifftion” for incon­

fees, Chapterand 41 theattorneysvenience these cases do of Texas Civil Practice
longstandingnot undermine primarythe and also thatRemedies Code makes clear

Many categories purpose21. of the “remote” compensatingother of awarded for the of a
damages previous exemplaryreflected in physical pain suffering,claimant for and men-

available,damage explicit-awards are now or pain anguish,tal or emotional or con-loss of
unavailable,ly by Legislative enactment rath- sortium, disfigurement, physical impairment,

component exemplaryer than as a of dam- companionship society,loss of and inconven-
See,ages. e.g., Tex. Bus. & Com.Code ience, life,enjoyment injury repu-loss of of to

17.50(d) (prevailing§ consumers "shall” re- tation, nonpecuniaiy ofand all other losses
attorney's Decep-cover fees under the Texas any exemplary damages.”)kind thanother

Act);Tradetive Practices Tex. Civ. &Prac. added);(emphasis see also New Amsterdam41.001(4) (" damages’§Rem.Code ‘Economic Inc., 914,Cas. Co. v. Tex. Indus. 414 S.W.2ddamagescompensatorymeans intended to (Tex.1967) (restating915 "the rule that statu-compensate a claimant for actual economic attorney’story provisions recoverythefor ofloss;pecuniaryor the term does not include law”).derogationfees are in of the commonexemplary damages or noneconomic dam-
Legislative theThese enactments demonstrateadded);ages.”) 41.001(12)(emphasis §id.

punitive exemplary damages.nature of(" damages’ damages'Noneconomic means
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(4)the managera of theemployer orpunishment imposed through exempla-the
wrong- approvedto at the the act.ry damages is be directed ratified oremployer

provides that “[i]ndoer. Section 41.006
41.005(c). thatChapter provides§ 41Id.any oraction in which there are two more

can awarded fordamages beexemplarydefendants, exemplaryan of dam-award
malice,fraud, gross negligence, or certaindefendant,specific asages must be to a

41.003(a), (c).§statutory Id.violations.onlyand is for theeach defendant liable
constructivedoes not include“Fraud”againstthe thatamount of award made

41.001(6). requires§ “Malice”fraud. Id.liabilityA fordefendant.” defendant’s ex-
injury.specific intent to cause substantialdamages on conduct ofemplary based the

41.001(7). isnegligence”§ de-Id. “Grossagents, is alsoemployees, and associates
fined as:provides41.006 that “alimited. Section

damagescourt notmay exemplaryaward an or omission:act
the crimi-against a defendant because of

(A) objectivelywhich when viewednal another” unless:act of
atof actor thestandpointfrom the the(1) committed bycriminal act wasthe
an ex-of its occurrence involvestimedefendant;an employee of the

risk, consideringdegree thetreme of(2) criminally respon-the defendant is
poten-theprobability magnitudeand ofpartya criminal actsible as to the under

others;to andtial harmCode;7,the provisions Chapterof Penal
(3) the criminal act occurred at a loca- (B) actual,of which the actor has sub-

where, attion the time the criminalof involved,jective awareness of the risk
act, was amaintainingthe defendant with con-proceedsneverthelessbut

provisionsundercommon nuisance the safety,rights,indifference to thescious
125,of and Rem-Chapter Civil Practice or ofwelfare others.

Code, had not madeedies and reason-
41.001(11). statutory§ actionsId. Othernuisance;attemptsable to abate the or

may culpable mentalprescribe a different(4) the criminal act resulted from the
damages. Id.exemplarystate forknowingordefendant’s intentional viola-

41.003(c). in§ With these basic standardsstatutory duty Subchap-tion of a under
41.011(a)mind, provides:SectionCode,92,D, Chapter Propertyter and

the thecriminal act occurred after statu- ofdeterminingIn the amount exem-
tory compliancefor with thatdeadline damages, trier of fact shallplary the
duty. evidence, relatingany,if to:consider

41.005(a)-(b).§Tex. PRAC. &Crv. Rem.Code (1) wrong;the nature of the
the isEven when actor the defendant’s

(2) of in-the character the conductthe is liable foremployee, defendant not
volved;unless:exemplary damages

(1) principal doingthe authorized the (3) of theculpabilityofdegreethe
act;the of theand manner wrongdoer;

(2) princi-agentthe was unfit and the
(4) and ofthe situation sensibilitiespal employingacted with malice in or

concerned;partiesthehim;retaining
(5) to which such conductthe extent(3) inagent employed a man-the was

justice andpublic sense ofain offendsagerial capacity actingand thewas
propriety; andorscope employment;of
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(6) appellate uniformlythe net ofworth the defendant. Texas courts have
rejected against public policy coverageas41.011(a).§Id.
under uninsured or underinsured motoristfirst, second, evidentiaryThe and fifth
policies when the insured seeks to recoverobjectivefactors raise concerns of an na-
from own exemplary damageshis insurerture. How did the conduct of the defen-

against third-partyassessed a tortfeasor.22dant, abstract,viewed in the irrespective
situation,In that burden the exem-the ofparties, departof the from broad norms or

plary damages fall onentirelywould theexpectations? It does not matter whether
policyholders,insurer and its onnot thethe defendant a conglomeratewas or an

tortfeasor, thereby entirely defeating theindividual; the nature of the conduct is
case,ofpurpose damages.such In onehand,what matters. On the other the

State Farm Mutual Automobile Insurancethird, fourth, sixthand factors focus sub-
Shaffer, injuredCo. v. inShaffer was anjectively punish-the issue is—because automobile accident with Torres. 888

parties.ment —on the individual What
appealsS.W.2d at 147. The court of held

punishwill it take to the defendant?
against policy requirethat it publicwas to

There is inherentsome tension between Farm, insurer, payState Shaffer’s to ex-
policies recognized bythe offreedom con- emplary damages againstassessed Torres.

tract and the policy awardingbehind ex- ChapterId. at 41Citing149. as establish-
of,emplary damages. the riskSpreading ing assessingthe and manner forbasis

for,obligation exemplary damagesand explainedexemplary damages, the court
through insurance does not affect the ob- that of con-wrongful“neither deterrence
jective They mayfactors. evaluatedbe Torres,punishment wrong-duct nor of the

regardwithout personalities.for individual doer, by imposing exemplaryis achieved
penaltyThe issue is this: What should this damages upon carrierShaffer’s insurance

conduct, abstract,in the bear? But the (citationsfor act.”wrongfulTorres’ Id.
subjective factors are relevant to a deter- omitted).

exemplarymination of the ofamount dam- of not-appealsOther Texas courts have
onlyages payif the itmust todefendant policy regardinged that the considerations

plaintiff. exemplary damagesthe If are exemplary damages coverage depend on
insurance,paid byto be it is less relevant the is thedamageswhether the basis for

to theset amount based on whether the conduct oremployeesof the insured’s
plaintiff trustingwas or the cal-defendant agents. In HomeAmerican Assurance
culating wealthy.or Co., in-SafwayCo. v. Steel Products the

applyingA few cases lawTexas have declaratorya inappealed judgmentsurers
considered for exempla-whether insurance favor of the exem-coverageinsureds for of
ry damages against publicis inpolicy light plary damages. 693,S.W.2d 695-96743

denied).purposeof the behind exemplary damages. 1987, writ Ex-(Tex.App.-Austin
$750,000reasoning regarding interplayTheir of mil-emplary damagesthe of and $1

competing policies againstthese is lion been the in-instructive. had assessed

1994, denied);Co.,Milligan v.[lst22. v. State Farm Mut. Auto. Ins. writ VanderlindenDist.]
228, Co., 239,(Tex.App.-HoustonS.W.2d 232 Prop.[14th940 & Cas. 885 S.W.2dUSAA Ins.

1997, denied), overruling 1994, denied);Dist.] writ Home In­ (Tex.App.-Texarkana242 writ
(Tex.Civ.demnity Tyler,Co. v. 522 594S.W.2d Lichte,Employees v. S.W.2dGov’t Ins. Co. 792

1975,App.-Houston [14th Dist.] writ ref'd denied,546, 1990),(Tex.App.-El writ549 Paso
n.r.e.); State Farm Mut. Auto. Co. v.Ins. curiam).(Tex.1991)Shaf­ (per431825 S.W.2d

146,fer, (Tex.App.-Houston888 S.W.2d 149
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4,n. atsureds, Id. at *3 &gross vice-principals.in one for berespectively, case
- appeal, theFollowingwarn the n. 4.23 annegligence failingin to about &

employee, butemployerlimitations of a football helmet the insured settled with the
manufactured and in the case for both a CGLemployer’sother the insurer under

designingross negligence policythe and market- cov-policy an refusedand umbrella
awards,aing of scaffold. Id. erage exemplary damagetheof

coveragepartin that such wasarguingappealsThe of thatcourt observed while
*3-4,against public policy. Id. at at-.allowing exemplary damages coverage

disagreedThe of but limitedappealscourtpunishmentshifts the burden of the to
cor-holdingits to circumstances “where asociety pur-“the innocent members of who

forporation byis held liable conduct vice-insurance,” contrary purposechase to the
the conduct was done withoutprincipals;damages, disallowing coverageof such for

CEO,participation knowledgethe or of thelarge corporation exemplarya means that
the corpora-officers or shareholders ofdamages for the of perhapsmisconduct

at-(citations*18,at omit-tion.” Id.onlyone or a few employees will “inevita-
ted). explainedThe court that underbly passedbe on to the ofconsumers its

...agreementthese circumstances “theinnocent,”products are also also—who
public good [thethe because em-servescontrary to the Id.damages’ purpose. at
CEO, officers, itsployer], its its and share-704.

wrongful actsholders did not commit theDaimlerChryslerIn Co.Insurance v.
and be to have their insur-should allowedApple, employeean claimed that three of

indemnifyance forpolicy, they paid,whichemployer’shis hadmanagers defamed him.
(cita-punitive damages.”thethem for Id.3105899,01-05-01115-CV,No. 2007WL at

omitted).24tions— -*1-2, -, (Tex.App.-S.W.3d
appeals highlightcourts of casesDist.], 25, 2007, TheseHouston reh’g[1st Oct.

filed). general impor-the that areconsiderationspartThe trial incourt confirmed
determining policytant thewhen whetherpanel’sthe arbitration assessment of ex-

$500,000 limitemplary exemplary damagesbehind shoulddamages againstof the
$500,000 ofemployer, parties’ ability coverageto contract foragainst its owner and

CEO, $50,000 against damages.and In the uninsured and un-each the three those
context, maymanagers, ap-all of were itwhom determined to derinsured motorist be

Oaks, Edwards,Hammerly damages involving grossly negligent23. See aalso Inc. v. in case
387, (Tex.1997) were,(stating958 S.W.2d nursing391 that oftreatment a home resident

general"the rule in Texas” is out inset Re- applicable in effect whenunder the statute
(1939):§statement of Torts 909 "Punitive underlying againstthe suit the insured was

damages properly againstcan be awarded a 172,settled, (Tex.insurable. 152 S.W.3d 176
principal bymaster anor other because of act 2004, filed).pet.App.-Fort pri-Worth The

if, if, (a)agent principalonlyan but the au- partialmary a for sum-carrier filed motion
act,doing thethorized the and the manner of judgment, arguing publicmary that Texas

(b) agent principalunfitor the was and the coveragepolicy prohibits exem-insurance ofhim, (c)employingwas in or thereckless damages.plary The trial court concluded
agent employed managerial capacitywas in a any coverage exemplary damages un-that foracting scope employment,inand the ofwas policy appealsofder was void. The courtthe(d) employer managera ofor the or the reversed, public policy atdeciding that Texasact.”).employer approvedratified or the

underlyingthe didthe relevant to casetimes
coverage exemplary damagespreclude fornotSimilarly, appeals24. the court of in Westches-

primary policy. Id. atthe carrier’sunderter Fire Insurance Co. v. Admiral Insurance
Co., holding exemplarya 189-90.made limited that
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propriate 178(3).policyholders §for to in However,share the ContRacts Justice
injuries byburden of caused underinsured goHecht’s concurrence would further and

motorists, punishment.but not their In fullymore address these circumstances.
words,other the purpose exemplaryof

damages may not be by penaliz-achieved IV. CONCLUSION
ing those who obtain the insurance re- LegislatureThe authorized the Texas
quired by law for the wrongful acts of Department of to policyInsurance create a
those who do not. providesthat coverageinsurance for exem-

The mayconsiderations weigh plarydifferent- damages in workers’ compensation
ly when the corporation Thus,insured is a or cases. we decline to invalidate the

that paybusiness must exemplary dam- parties’ compensationworkers’ contract to
ages for the conduct of one or more of its publicenforce a policy urged by Fairfield
employees. Where other employees and adoptedbut not by Legislature.the In
management are not involved in or aware response to question,the certified we an-

act,of an employee’s wrongful purposethe swer that public policythe of Texas does
exemplaryof damages may be byachieved prohibitnot coverageinsurance of exem-

permitting coverage penalizeso as not to plary damages gross negligencefor in the
many wrongfulfor the act of one. aWhen compensation However,workers’ context.
party damagesseeks in these circum- legislativewithout clear generallyintent to
stances, courts should argu-consider valid prohibit or exempla-allow the insurance of
ments that permittedbusinesses be in-to ry damages arising gross negligence,from

againstsure them. we decline to proclamationmake a broad
public policyof here but instead offer somemayExtreme circumstances prompt a

applicable analysisconsiderations to intheanalysis.different The touchstone is free-
course,other cases. Of how our answer iscontract,dom of strong publicbut policies

inapplied the case before the Fifth Circuitmay compel a analysisserious into wheth-
solelyis province certifyingthe of thata mayer court legitimately bar contracts

court. Amberboy Banquev. Societe deof insurance for extreme and avoidable
Privee, (Tex.1992).793,831 798S.W.2dinjury.conduct that example,causes For

liability policies normallythemselves bar
Justice concurringHECHT filed adamages byinsurance for caused inten-

joined BRISTER,opinion, by Justiceconduct,tional liability policyas did the in
MEDINA,Justice and Justice WILLETT.this case. The fact that insurance cover-

age exemplary damages mayfor encour- concurringJustice JOHNSON filed a
age reckless conduct giveslikewise us opinion.
pause. Were the existence of insurance

HECHT, joined byJustice Justicecoverage completelyto puni-eviscerate the
BRISTER, MEDINA,Justice and Justicepurposetive behind awarding exemplary
WILLETT, concurring.damages, onlyit could defeat not explic-an

legislative policyit but also the Appealscourt’s The United States ofCourt for
traditional role in deterring conscious in- the Fifth Circuit has certified to us1 this

(Second)difference. See Restatement question: public policy pro-of “Does Texas

Tex.R.App.Const, V, ("The3-c(a)§1. (prescribingSee Tex. art. proceduressu- P. 58 for
preme appealscourt and the court of criminal questions bycertification of of law federal

jurisdiction questionshave to answer of state courts).appellate
court.”);appellatelaw certified from a federal
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arecognizes protectsandliability from Texas lawproviderhibit a insurance
re-haveof contract. Wean broad freedomindemnifying punitiveaward for dam-

that;peatedlyon of saidages imposed its insured because
usual,gross the Circuitnegligence?”2 As thanthingif morethere is one which

any intention or desire that that“disclaim[s] it ispublic policy requiresanother
Supremethe Court of Texas confine its under-age competentmen full andof

reply precise scope libertyto the form or of the the ofhave utmoststanding shall
question certified.”3 The Court answers that contractscontracting, and their

voluntarilycompensation freely“no” the into andfor workers’ insur- when entered
action, be en-in federal court shall held sacred and shallance at issue the be

Therefore,justice.ofquestion byforced Courtsbut the Circuit’s is broader and
topolicyyou paramount publicthe thisresponsea fuller than Court havedeserves

in-are toyou lightlyconsider —that notgives. insightThe someprovidesCourt
contract.4considerations, terfere this freedom ofI withinto the relevant but

inwould add to them and describe more Still, of contract not unbound-freedom is
way they analyzed.detail the should be rule, right“As the topartiesed. a have

sayI with theMost of what is consistent theirthey longcontract see fit asas as
joinand I it.opinion,Court’s to that extent pub-not the law oragreement does violate

policy.”5lic
I provisionsvoided contractualWe have

a includ-begin general contrary public policy,6I with that are tofew observations.

RefiningPaving, Woolsey v.Stephens illegal”);2. Ins. Co. Martin notv. PanhandleFairfield
435,LP, Co., 449, 675, (Tex.(5th Cir.2004) (per381 F.3d 437 116 678131 Tex. S.W.2d

curiam). ("In1938) universally acceptedwith theline
rule, repeatedly to en-court has refusedthis

3. Id. expressly orwhich areforce contracts either
by by publicimpliedly prohibited orstatutesSnider,Playgrounds,Gym-N-I4. Inc. v. 220 40,Walker, 244policy.”); v. Tex.Curlee 112905, (Tex.2007) (commercial912S.W.3d 1922)497, (Tex. ("The recog-lawS.W. 498warranties)expressly waiving (quotinglease parties withrightnizes of to contracttheNebel, 86,v.Wood Motor Co. 150 Tex. 238 fit, providedproperty theyas seerelation to181, (1951) (construing185S.W.2d contract public theirthey policydo andnot contraveneclause) Printing(quotingtermination & Nu- illegal.”);not Jamescontracts are otherwiseRegistering Sampson, Eqmerical LRCo. v. 19 512,Fulcrod, (1851) ("Thatv. Tex.5 520462, 465, (1875)));1874 reWL 16322 In public policy andagainst are voidcontractsAm., 124,Prudential Ins. Co. 148 S.W.3dof byinto courts ofwill not carried effectbe(Tex.2004) waiver)(contractual jury130 n. 11

justice principles of well estab-are law too(quoting Sampson);Wood Co. andMotor authorities,supportrequirelished the oftoPeake,Mktg.,BMG Direct Inc. v. 178 S.W.3d
agree-only question is theand the whether763, (Tex.2005) damages(liquidated767

petitionthe or not inment set forth in beclause) (quoting Sampson);Wood and Mis-
policy thepublic in fraud ofviolation of orsouri, Carter,Ry.& Tex. Tex.v. 95Kan. Co. of law.”); (Second) ofgenerally Restatementsee461, 159, (Tex.1902) (con-68 S.W. 164Tex.

(1981).§Contracts 178waiving responsibility byfor fires causedtract
engines) (quoting Sampson).railroad

6.See, Walton, 206e.g., Slovacek v.Hoover LLP
557, (termination(Tex.2006)Prudential, fee11; S.W.3d 559&5. at 129In re 148 S.W.3d n.

client);Arnold, Ass’n, lawyeragreement PPGbetween andSentrySonny Sav.see Inc. v.
Indus.,811, Partners Ltd.(Tex.1982) v. Ctrs.(recognizing Inc.633 S.W.2d 815 JMB/Houston

79, 82, (as­(Tex.2004)P’ship,regard S.W.3d 87right 146parties’ to contract with to"the
fit, long signment the Texasclaims for violations ofproperty theyas so as the oftheir see

policy Deceptive Protec­publicnot Trade Practices —Consumercontract does offend and is
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ing provisions.7 grounds”.8policy public policyinsurance But we void on We ob-
long ago:servedrecognizedhave also that “[e]ourts must

judicialexercise restraint in deciding According to well-knownthe dictum of
whether anarm’s-length English public policyto hold judge, verycontracts “is a

Act); Pritchard, liability policytion v.Johnson Brewer & P. tomobile endorsement exclud­
C., 193, (Tex.2002) (lawyer ing73 S.W.3d 205 Injury coveragefee-­ Personal Protection for
sharing agreement); driver); Co.,State Farm Fire & Cas. one Fid.Jones v. & Guar. Ins.

696, (Tex.1996)Gandy, 281,Co. v. 925 S.W.2d 698 (Tex.Civ.App.-Waco250 S.W.2d 281-282
(defendant prejudgment assignment 1952,insured’s ref'd) (policy coveringwrit innocent ex-­

insurer);plaintiff against liabilityto of claims damages bywife for caused ex-husband to
Groce, Hebdon,Zuniga v. Locke & 878 S.W.2d jointly-owned property), bytheir overruled Ku­

313, 1994,(Tex.App.-San314 Antonio writ lubis v. Tex. Farm Bureau Underwriters Ins.
ref’d) (assignment legal malpracticeof Co., (Tex.953, 1986);706 955S.W.2d Interna­
claims); Smith, 240,Elbaor v. 845 S.W.2d Branum,tional Travelers’ v.Ass'n 109 Tex.

(Tex.1992) ("Mary agreements,241 Carter” in 543, (Tex.1919) (policy provi­212 S.W. 630
which assignmentthe defendant receives of venue); Anders,prescribingsion Cheevesv. 87
part plaintiff's par­of and bothclaim remain 274,287, (Tex.1894) (publicTex. 28 275S.W.

trial);ties at v. Corp.,DeSantis Wackenhut policy one whodoes not allow lacks an insur­
670, (Tex.1990) (unreason­793 S.W.2d 681 life,policyable ainterest to own on another’s

agreement);non-competeable Juliette Fowler requiredmay pay pro­but an beinsurer to
Homes, Assocs., Inc.,Inc. v. Welch 793 and, here,proper parties,ceeds to to reim­

660, (Tex.1990) (same);S.W.2d 663 Interna­ ex-partner premiums paid byburse an for
Co.,Corp.tional v.Proteins Ralston-Purina firm);partners’ Mayhernow-dissolved v.

932, (Tex.1988) (assignment744 S.W.2d 934 Co., 169,Manhattan 87 Tex. 27Ins. S.W.Lifeagainstplaintiff'sof claims one tortfeasor to 124, (Tex.1894) ("It against public poli­is125tortfeasor); Trim,another Hill v. Mobile Auto cy onefor man to become interested in theInc., (Tex.1987) (covenant725 S.W.2d 168 death of he has no inanother when interestcompete calling’’);not to Berg­in a "common life.”). Comparethe continuance of Burch v.Houston,man v. Norris 734 S.W.2d 673of Co.,CountyCommonwealth Mut. Ins. 450(Tex.1987) Turcotte,(same); Trevino v. 564 838, (Tex.1970) (public poli­S.W.2d 840-841682, (Tex.1978) (assignmentS.W.2d 690 of cy precludewould an companyinsuranceright challengeto to onewill who had elected
knowingly assuming previously-occur­from awill);to take Housingunder Crowell v. Auth. loss,ring but the loss wasnot when unknownDallas, 887, (Tex.1973)889495 S.W.2dof insurance,person arrangingto for the and(lease provision exempting authority from tort

negligentthere was or failureno conscious totenants);liability Bridgewater,to Hooks v. 111 Turner,it);advise v. 145him of Hatch Tex.122, 1114, (Tex.Tex. 229 S.W. 1118-1119
17, (Tex.1946) (life668, 669-670193 S.W.2d1921) (contract transferring custody of a child

limiting premi­policy benefits toinsuranceexchange permittingin the childfor to inherit
personpaid militaryinums if covered killedtransferee); City,from the Barnhart v. Kan.

against public policy);service in war was notCo., 638,Ry.Mex. & Orient 107 Tex. 184 S.W.
Hazlewood,Soc’yEquitable v. 75Assur.Life176, (1916) (contract employee179 in which

338, 621, (Tex.1889)Tex. 12 S.W. 624-625workplace injury);assumes the risk of Texas
(insured’s himself,brother, and insured haveAdoue, 650,Standard Co. v.Cotton Oil 83 Tex.

life).an insured’sinsurable interest in(Tex.1892) (contract creating19 S.W. 274 a
prices).combination fixto

Servs., Inc.,8. Lawrence v. CDB 44 S.W.3d
544, statute,(Tex.2001),See, superseded by553 Acte.g., County7. Mut. Fire Ins.National Co.

17, 2001, R.S., 1456,Leg.,Johnson, 1, of June ch.(Tex.1993) (fami­ 77thv. 2879 S.W.2d
16.01, 17.02,§§ 17.01 & 2001 Tex. Gen. Lawsly liabilitymember in automobileexclusion

5196,Co., explained Villareal v. &as in Steve’spolicy); Puckett v. U.S. Fire Ins. 678
352,Doors, Inc.,936, (aviation(Tex.1984) Sons S.W.3d 353-354policy 139S.W.2d 938

2004, (new(Tex.App.-San pet.)excluding lapse nocoverage based on Antonioof airwor­
employee injuredappliedstatute waslapse causallywhen becausethiness certificate even is

21, 2001, 17,loss); Unigard Julyon amendment's Juneunrelated to Sec. Ins. Co. v. after
303, (Tex.1978) (au­ date).Schaefer, 572 306 2001S.W.2d effective
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arehorse, judicial authority. Courtsyou get cumscribesunruly and when once
law,existingit, policy fromyou publicwhere it to deriveastride never know will

recog-courts alsonot it. And mustcarry you.” striking illustration createThis
change overpolicy mayadmonishes nize that“public publicus that the words

vague time.11meaningare in and dan-policy”
that,application,of and unlessgerous by whichagreementis “anInsurance

discrimination,exercise due we arewe by anotherparty a risk facedone assumes
into tolikely to fall error when we come

Thispremium payment.”12in return afor
to ofapply them the construction a con-

purposeis the of insurance.13risk-shifting
tract, a thewith view to determine valid-

is the in-agreement unique,When the
ity provisions.9of its

insurersured’s is transferred to anrisk
alone,reason, agree-it but thepublic policyFor this a state’s who bears when

by ancarefully policyfrom its ment is offeredmust be “deduced consti- a standard
tution, laws, judicial public,generaland The insurer the the insured’sdecisions.”10 to

critical; is, sense, insur-requirement byof deduction is it cir- risk in a real borne the

174,Rios, 251, ("The(Tex.1943)Mfg. Legislature theSinger9. Co. v. Tex. has96 71 S.W. 253
275, (Tex.1903) (concluding sewing power policy of276 that a declare what shall be theto

mortgage the reference mat­provisionmachine that allowed the State with to insurance
ters.”); (Second)generally ofmortgagee repossess Restatementproperty,to the seewhich

(1981) ("Aviolence, policypublic§without Contracts 179he did was not void as
omitted). against(citation promisesof or otheragainst public the enforcementpolicy)

(a)bymayterms derived frombe the court
(b)legislation policy,to such or therelevant aMcElreath, 190,10. McElreath v. Tex.162 345

aspect publicprotectneed to some of the722, (Tex.1961) (citationsS.W.2d 746 omit­
welfare....”).Ex'rs,ted); (2Vidal v. 43see Girard’s U.S.

127, 197-198,How.) (1844)11 L.Ed. 205
Austin, 348,City11. State Tex. 331v. 160("The question, public policywhat is the of a of

737, (Tex.1960) ("[Statutes andS.W.2d 741State, it,contraryand what is inquiredto if
publicexpress policythe of theordinancesbeyond [theinto limits of what its constitu­

adop-as at thestate it existed time of theirtion, laws, judicialand decisions make
limitations,Subjecttion. to constitutionalknown], greatwill be be onefound to of

however, may bypolicy changed thethat bevagueness uncertainty,and and to involve dis­
time.”).Legislature anyatscarcelywhichcussions come within the

functions,range judicial duty uponof and and
ed.1999);Dictionary (7th12. Black’s Law 802may complexionallywhich men and will dif­

1.2,Appleman §...”); see 1 on 2dHolme’s InsuranceTownfer. Flower Mound v.of Stafford
essence,(“At(1996)620, theat 3-4 its core risk is(Tex.P’ship,Ltd. S.W.3dEstates 135 628

insurance.”);Mother Couch on Insur-2004) Mold of("Generally, public policy'the State’s is
(2005) ("The primary requisite§ance 3d 1.9(quotingreflected in its statutes.'" Texas

Bank, Grizzle, a contract of is theessential to insurance96Commerce N.A. v. S.W.3d
assumption loss240, Lawrence, of a risk of and the undertak-(Tex.2002))); 44250 S.W.3d
ing indemnify againstsaid, to the such("Public insuredpolicy,at 553 some courts have

(footnotes omitted)).loss."vague meaning,is a term of and uncertain
law-making powerpertainswhich it to the to

Cantu, 642,define, apt uponand courts to 13. v. 234 S.W.3dare encroach Fortis Benefits
("an(Tex.2007)government policy’s funda-the domain of that branch of the 647 insurance

protectthey purposeas mental ... is to the insuredif characterize a transaction invalid
insurer”);policy, by shifting losscontrary publicit is to the risk of to thebecause unless

Morris,positive N. Am.v. 981 S.W.2dthe transaction contravenes some Insurance Co. of
667, (Tex.1998) (risk-shifting risk-poolingor some rule andstatute well-established of law.”

omitted));(internal quintessentialquotations "are insurance con-and citation elements of
Canales, 479, tracts”).174Castillo v. 141 Tex. S.W.2d
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policyholders group,er’s as a from requirementwhose The insurable interest for
pool of beneficiaries of life insurance rests onpremiums paidall claims must be if

(1)two coexisting policy considerations:the insurer is to remain in business. One
that no inducement be offered to onepublic-policy concern is whether it is or is
person another;to take the life of andpublicnot in the interest for a risk to be
(2) that no one should be permitted toshifted. in marginAs the cases cited the
wager on the continuation of a humanillustrate, public policy sometimes insists
life.18it,15on risk-shifting,14 prohibitssometimes

indifferent, instances, however,leaving mayand sometimes is Other implicatethe
multiple, conflicting policies. For exam-parties’matter to the contract.16
ple, we once held that if co-owners of

instances,In some the publiceffect of property were insured under the same pol-
policy on relatively simpleinsurance is and icy and one of them damaged property,the
uncontroversial. For example, the benefi- the innocent owner could not recover on
ciary of a life insurance policy must have policythe because the wrongdoer would
an ininsurable interest the life.insured’s throughalso benefit his inter-ownership

rule,As the basis for that quotedwe the est, “public policyand thatdictates a
SupremeUnited States Court more than a wrongdoer should not benefit from his

century ago: “It generally agreedis that later,wrongdoing.”19 Years we came to
is,wager policies policiesmere in public policy impli-see that the concerns—that

partywhich the assured has no interest cated in the issue were broader and con-
insured, onlywhatever in the matter but flicting; pre-these concerns include the

an ininterest its loss or destruction —are byvention of insurance fraud co-owners
void, againstas public policy.”17 collusion,The rule inacting prevention unjustthe of

unquestioned day.is to this insurers,As another injusticeenrichment of and ofthe
court recently explained:has more imputing person’sone criminal acts to an

See, e.g., County covering14. National damagesMut. Fire Ins. Co. innocent ex-wife for caused
Johnson, 1, (Tex.1993) (fami-v. 879 S.W.2d 2 by jointly-owned propertyex-husband to their

ly liabilitymember exclusion in automobile against public policy), bywas overruled Kulu­
policy against public policy);was Puckett v. bis, 706 S.W.2d at 955.

Co., 936, (Tex.U.S. Fire Ins. 678 S.W.2d 938
1984) (aviation policy excluding coverage See, Turner, 17,e.g.,16. v. Tex. 193Hatch 145

lapsebased on of airworthiness certificate 668, (Tex.1946) (holdingS.W.2d 669-670 that
lapse causallyeven when is unrelated to loss policypublic prohibit, thoughdid not it cer-

against public policy); Unigardwas Sec. Ins. tainly require, policydid not a life insurance
303, (Tex.Schaefer,Co. v. 572 S.W.2d 306 provision limiting premiums paidbenefits to

1978) (automobile liability policy endorse- person militaryif covered killed in service in
excluding Injuryment Personal Protection war).

coverage against publicfor one driver was
policy); Kulubis v. Tex. Farm Bureau Under- Hazlewood,Equitable Soc’y17. Assur. v.LifeCo., 953, (Tex.706writers Ins. S.W.2d 955 338, 621, (Tex.1889)75 Tex. 12 S.W. 6241986) (policy covering loss to innocent ex-

(quoting Mut. v.Connecticut Ins. Co.Lifespouse damages propertyfor to co-owned was 460,457,Schaefer, 94 U.S. 24 L.Ed. 251against public policy).not (1877)).

See, e.g., County15. v.Burch Commonwealth
Co.,Stillwagoner18. See v. Travelers Ins. 979Co., 838, (Tex.Mut. Ins. S.W.2d450 840-841

354, 1998,(Tex.App.-TylerS.W.2d 360 no1970) (holding policy coveringthat a a known
pet.).against public policy);loss was Jones v. Fid.

281,Corp.,& Guar. Ins. 250 S.W.2d 281-282
1952, Kulubis,ref’d)(Tex.Civ.App.-Waco (policywrit 19. 706 S.W.2d at 955.
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balance, allowing disallowingand insurance forOn conclud-innocent victim.20 we utes
regula-permit damages,ed law should the innocent punitivethat the administrative

recover, caselaw,cir- insurance,at in someinsured to least andof Texastions
later, held thatcumstances.21 Still we jurisdictions.in other American Icaselaw

married andwhen the co-insureds were ineach turn.examine
community, recoverythe was onproperty

bythe the could notpolicy spouseinnocent
Abe on be-partitionconditioned divorce or

consideration, andpublic policyThe firstpolicy against waspubliccause the divorce
theimportantthe most becauseperhapsthatthanimportant possibilitymore the

is that theLegislature firmly spoken,hasthe wrongdoing spouse might benefit.22
punitive punish.is topurpose damagesrule ofpoliciesDifferent called for a different

time, punitive damagesin different situations. At one were
only to the defendantpunishawarded notsum, isIn “the business of [insurance]

(hence “punitive”) but to deter othersa publicaffected with that isinterest”23
(hence “exemplary”) compensateand tosuper-simpleneither nor static and that

theplaintiffthe for losses for which lawparties’the freedom contract forcedes to
inconvenience,provided recovery,no likethe inshifting of risks some andinstances

fees, anguish.24and Butattorney mentalnot in inpredicateothers. With that
damagesnewyears,over the elements ofmind, I turn to the question.Circuit’s

many causes ofbecame recoverable for
II action, rangefuller ofaffordingthus a

manyfor claimants. Even-compensationpublicof policyThe sources consider-
1987,in the limitedtually, Legislature thequestionations relevant to the Circuit’s

punitive damages, providing, instating purposeare ofpurpose punitivestatutes the of
in 41 of the Texas Practice anddamages prescribing Chapterand the manner Civil

41.001(8)assessed, Code,theywhich are to be other stat- at that:Remedies section

Likes,(1889).”); City20. TylerId. v. 962565 of
489, reason,(Tex.1997)("For thisS.W.2d 495

21. Id. categorizedcourts at one time mentalTexas
typesanguish as too remotein most of casesMurphy,22. Fanners Ins.Texas Co. v. 996

compensablespeculative to be as actualor873, (Tex.1999).S.W.2d 880-881
holding consequencesdamages, the emotional

County23. Burch v. Mut. Ins.Commonwealth exemplaryonly dam­of the tort relevant to
Co., 838, (Tex.1970).841450 S.W.2d 139,Doggett,ages. See v. 82 Tex. 17Crawford

(1891)929, Mar­(citing Traweekv.S.W. 930Lavender, 470,24. v. 474679 S.W.2dHofer Co., 460, 564, 565-­79 Tex. 14 S.W.tin-Browncourse,(Tex.1984) ("Of punishment of the
(1890))_”); Co. Ill.66 TravelersIndem. ofpurpose exemplarywrongdoer is one of dam­

Fuller, 848, (Tex.1995)892 S.W.2d 852 n. 5v.But,ages. recently year,as we haveas last
("The history punitive damagesof also revealspurposes suchthat another of the ofstated

remedyearly courts the athat the considereddamages exampleto serve as to others.is an
jury’s punishto an of­part of the discretionState, 1983).64, (Tex.Pace v. 650 S.W.2d 65

injured plaintiffhad in somefender who theDivision,thingWe said the same in Sheffield
early judges gaveaggravated fashion. TheJones, 825,Corp. v.Armco Steel 376 S.W.2d

general damagejury to a1964). the discretion inflate(Tex. supremeAn court831 earlier
thoughplaintiff's injury,where thedamages awardthat alsoexemplaryhad concluded

small,to in a man­comparativelyfor too remote be was inflictedexist to reimburse losses
compensa­ sought prevent.”).as elements of strictconsidered the law toner which

Duke, 445,Mayer v. 72 Tex. 10 S.W.tion.
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“Exemplary anydamages” punitive damagesmeans dam- make clear that are not
states;others,ages exampleawarded as an to compensatory, and it now

penalty, by wayas a or of punishment. “Exemplary damages” anymeans dam-
“Exemplary damages” punitiveincludes ages penalty by wayawarded as a or of
damages.25 punishment compensatorybut not for

statute,Based on “puni-this we held that purposes. Exemplary damages are nei-
damages publictive are levied for the ther economic nor noneconomic dam-

deterrence”,26purpose of punishment and ages. “Exemplary damages” includes
omitting Legislaturethe had done——as punitive damages.29
compensation plaintiff partto the as of

enacted,originally ChapterAs 41 ap-purpose punitive damages.the of In
plied anyto action for negligence anyand1995, Legislature pro-the renumbered the

for personal injury, propertyaction dam-41.001(5)vision Section and amended it to
age, or liability,death based on strictphrase, exampledelete the “as an to oth-
products liability, warranty,30or breach ofers”, leaving punishment pur-as the sole
butpose exceptions.31of there were sixteen Inpunitive damages.27 The statute

2003,28 1995,again againwas amended in 41Chapterto was amended32 to reduce

3, 1987, C.S., 81,Leg., by Chapter25. Act of June 70th 1st ch. erned Civil Practice and Rem-
Code;2, 2.12, 37, (6) brought§ edies an action under1987 Tex. Gen. Laws 44.

246,Chapter Legislature,Acts of the 63rd
Moriel,Transportation Session, 1973,26. Ins. Co. v. 879 Regular Home Solicitation

10, (Tex.1994). (Article seq.,S.W.2d 17 etTransactions 5069-13.01 Ver-
Statutes); (7)non’s Texas Civil an action

11, 1995, R.S.,April Leg.,27. Act of 74th ch. 547,brought Chapterunder Acts of the 63rd
19, 1, 108,§ 1995 Tex. Gen. Laws 109. Session, 1973,Legislature, Regular Debt Col-

(Article seq.,lection Practices 5069-11.01 et
2, 2003, R.S.,Leg.,28. Act of June 78th ch. Statutes); (8)Vernon’s Texas Civil an action

204, 13.02, 847,§ 2003 Tex. Gen. Laws 887. 54, 92,91,brought Chapter Propertyunder or
Code; (9) broughtan action under the Texas

41.001(5).§29. Tex. Civ. Prac. & Rem.Code (ArticleHousingManufactured ActStandards
5221f, Statutes); (10)Vernon's Texas Civil an3, 1987, C.S.,Leg.,30. Act of June 70th 1st ch. broughtaction under the Texas Motor Vehicle2, 2.12, 37, (enact-§ 1987 Tex. Gen. Laws 45 (Article 4413(36),Commission Code Vernon’s

41.002(a)§ing chapter appliesto read: "This Statutes); (11) broughtTexas Civil an action
to an action in which a claimant exem-seeks Act,Proprietaryunder the Texas School
plary damages relating to a cause of action as 32, Code; (12)Chapter an actionEducation

33.001.”).bydefined Section brought under Section or Section9.507
27.01, Code; (13)& anBusiness Commerce41.002(b)(enacting §31. Id. at 45 to read: 36,brought Chapter Familyaction under“(b) (1)chapter applyThis does not to: an Code; (14) brought thean action under

brought Deceptiveaction under the Trade (Article 52211,Spa Vernon’s TexasHealth Act
(Subchap-Practices-Consumer ActProtection (15)Statutes); broughtCivil an action underE, 17,Chapterter Business & Commerce (ArticleOpportunitythe Act 5069-BusinessCode); (2) brought Chapteran action under Statutes);seq.,et Civil16.01 Vernon’s Texas21, Code; (3) broughtInsurance an action (16) broughtor an action under the Texas

compensationunder the workers’ laws of this (Article 6573c,Act Vernon’s TexasTimeshare
(Article Statutes);seq.,etstate 8306 Revised Statutes).”).Civil

(4) exemplary damagesan action to recover
R.S.,against by employee’s 11, 1995,employeran benefi- April Leg.,the 32.Act 74th ch.of

19, 1, 108,arising §ciaries in a death action out of the Tex. 109-110.1995 Gen. Laws
R.S.,8, 1997,scope employment Leg.,course and where the Mayof Act 75thSee also of

165, 4.01, 327,employer §is a subscriber under the workers’ ch. 1997 Tex. Gen. Laws
(Article 41.002(b)compensation amending §(revisinglaws of this state 8306 and328-329

amendments).Statutes); (5)seq., gov- reflectet Revised an action to 1995
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(1) byact was committedthe criminalthree: certain actionsexceptionsthe to
defendant;employeean of theAn-Enterpriseunder Free andthe Texas

1983,33titrust actions theAct of under (2) criminally respon-the isdefendant
Deceptive Trade Practices —Consumer act underpartyas a to the criminalsible

except specifically pro-Act34 asProtection Code;7, Penalprovisions Chapterthe of
Act,35vided 17.50 of that andin Section (3) aoccurred at loca-the criminal act

Chapter thebroughtactions under 21 of where, the criminalat the time oftion
excep-ATexas Insurance Code.36 fourth act, amaintainingthe wasdefendant

tion in 2005 for underwas added actions provisionsunder thecommon nuisance
HumanChapter of the Resources36 125, Practice and Rem-Chapterof Civil

Legislature’s enlargementCode.37The of Code, not made reason-edies and had
41 overscope Chapterthe of time reflects nuisance;to abate the orattemptsable

punishmentits of theintent to establish
(4) fromthe criminal act resulted thepurpose punitivedefendant the sole ofas

knowingor viola-defendant’s intentionaldamages in Texas.
duty Subchap-a understatutorytion of

Code,D, 92, Propertyter andChapterChapter 41 also makes clear that the
after the statu-the criminal act occurredthroughpunishment imposed punitive

tory compliance with thatdeadline fordamages at wrong-is to be directed the
duty.39providesdoer. 41.006 that “[i]nSection

any in which there are moreaction two or is the defendant’sEven when the actor
defendants, an of dam-exemplaryaward not liable foremployee, the defendant is

defendant,to aages specificmust be as punitive damages unless:
and onlyeach defendant is liable for the

(1) the doingthe authorizedprincipal
againstamount of the award made that

act;the theand manner of
liability pu-defendant.” A defendant’s for

(2) princi-thethe was unfit andagentnitive thedamages based on conduct of
employinginpal acted malice orwithemployees, agents, and associates is also

him;retainingprovides41.005 “alimited. Section that
(3)exemplarycourt may damagesnot award in aagent employedthe was man-

inactingof theagainst agerial capacitya defendant because the crimi- and was
scope employment;nal act of orof another”38 unless:

("Med-§ §§(allowing33. 37. Tex. Hum. Res.Code 36.001-.132Tex. Bus. &Com.Code 15.21 in-
(de-Prevention”); §§jured id. 36.0011persons governmental to icaid Fraudand entities

36.002(defin-state”);fining "culpabledamages flagrantfor willful mentalrecover treble or
acts”); (allowingAct). ing the“unlawful 36.052theviolations of

recover, paymentto addition to the orstate in
bya an unlawfulvalue of benefit occasioned§§34. Id. 17.41-63.

act, pay-thatup amount ofto two times the
circumstances,benefit, and,17.50(b) in somement or(g) (providing§ and that35. See Id.

(authorizingCode, penalties); ac-41, civil 36.101other&Chapter Civil Practice Remedies
by private persons on behalf of them-tionssubchap-apply underdoes not to actions this

state); (authorizingand 36.110ter). selves the
private plaintiffs).awards to

repealed pro-Chapter been and its36. 21 has
41.005(a).22, 2003, §Civ. &Rem.Code38. Tex. Prac.MayAct of 78thvision recodified.

1274,R.S.,Leg., Tex. Lawsch. 2003 Gen.
41.005(b).§39. Id.3611.
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(4) employer managerthe or a of the the insurance companies would be
employer approvedratified or the act.40 passed along premiumto the payers.

Society would then be punishing itselfpunitiveIf damages are covered in-by
for the wrong bycommitted the in-surance and paid policyholders’from pre-
sured.41miums, so that wrongdoerthe nosuffers

sanction,more than a sliver of the the The insured in the case before at-ussting of punishment is dissipated. As
tempts argueto that insurance does notJudge John Minor explainedWisdom in
lessen the punishment punitiveof dam-his seminal opinion on the insurability of
ages. The premiumsinsured’s may in-punitive damages in Northwestern Nation-

maycrease. Its insurance be cancelled.Casualty McNulty:al Co. v.
mayIt be forced out of business. It willpersonWhere a is able to insure himself
stigmatizedbe as a wrongdoer. But evenagainst punishment gainshe a freedom

if an insured would escapenot altogetherof misconduct inconsistent with the es-
the consequences punitiveof damages, in-tablishment of againstsanctions such
surance indisputablywould spread themmisconduct. It disputedis not that in-
among many who deserve punishmentnoagainstsurance criminal penal-fines or

all,at which would policycontravene theties would be void as violative of public
clearly in Chapterreflected 41.policy. publicThe same policy should

anyinvalidate contract of insurance clearly, insuring againstRather punitive
against the civil punishment puni-that damages impairs purpose.their

damages represent.tive
policyThe considerations in a state

Bpunitivewhere ... damages are award-
questionThe next is whetherdeterrence, insuringed for punishment and

against punitive damageswould is consistentrequireseem to that the withdamages
ultimately theyrest as the manner in whichnominallywell as on are assessed.
partythe actually responsible Chapter provides punitivefor 41 that damagesthe

wrong. If person fraud, malice,that canpermittedwere be for grossawarded
to shift the burden to an negligence,insurance com- statutoryor a violation.42
pany, punitive damages would noserve “Fraud” does not include constructive

purpose.useful damagesSuch do not requires specificfraud.43 “Malice” intent
compensate plaintiffthe injury,for his to cause injury.44 negli-substantial “Gross
since compensatory damages already gence” is defined as:
have made the plaintiff whole. And

an act or omission:
pointthere is no in punishing the insur-

(A) which when objectivelyviewedance company; it has done no wrong.
fromfact, course, standpointIn the of the actor at theactual of consideringand

insured,the time of its occurrencepublicextent to which the involves an ex-is
risk,ultimately degree consideringthe burden would treme ofcome to the

probabilityrest not on the insurance andcompanies magnitude poten-but of the
public, others;on the liabilitysince the added to tial harm to and

41.005(c). 41.001(6).§ §40. Id. 43. Id.

432, (5th Cir.1962).41. 307 F.2d 440-441 41.001(7).§44. Id.
41.003(a), (c).§42. Tex. Civ. Prac. & Rem.Code
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(6) the defen-What wasactual, subjective.(B) sub-the actor hasof which —are
vile, orangry,heinvolved, thinking? Wasdantthe riskawareness ofjective

consciously indifferentmalicious, heor wascon-proceeds withneverthelessbut
of risk todegreeobjectivelyto an extremesafety,rights,to thescious indifference

think-plaintifftheWhat wasothers?48of others.45or welfare
trusting suspicious?orheing? Wasmay prescribe astatutory actionsOther

the defendant?punishwill it take toWhatpunitivemental state forculpabledifferent
orlimited meanswithIs he an individualinstandardsdamages.46 With these basic

netentity largea worth?an with41.011(a)mind, provides:section
tofactors is akinobjectivetheApplyingof exem-determiningIn the amount

mis-should be aa crimedeciding whetherfact shalldamages, the trier ofplary
ofThe seriousnessfelony.or ademeanorevidence, any, relatingif to:consider

bynot affected whethermisconduct isthe(1) wrong;the nature of the
mustpunitive damagescorrespondingthe(2) conduct in-the character of the

ratherby the defendant’s insurerpaidbevolved;
subjectiveBut thethan the defendant.

(8) degree culpabilityof of thethe specifica de-help determine whatfactors
wrongdoer; arequired pay spe-tofendant should be

(4) ofthe situation and sensibilities arepunitive damagesIfplaintiff.cific
concerned;partiesthe insurance, ofand the burdenbycovered

(5) conductthe extent to which such in-byin effect thepayment thus shared
public justiceoffends a sense of and no sense toit makespolicyholders,surer’s

propriety; and thebased on whetherset the amount
(6) the net worth of the defendant.47 wastrusting or the defendantplaintiff was

awealthy. groupWhatcalculating or(2),(1),Three of these andfactors —
individual,opposed to anpay,should as(5) objective. The nature of the—are

plaintiffsinnocent mostdepends on howwrong and character of the conduct consid-
are,are, culpable most defendantshowabstract,er the defendant’s actions in the

net worth.meanand the defendants’expecta-compared with broad norms and
individual, subjective circumstancesFromthe actions thetions. Were defendant’s

thepenaltywhatextrapolateone cannotproductwork of a moment or the of careful
community should bear.theyDid threatenplotting planning?and

that therequiredhasthey merely wrong, LegislatureThemany?few or Were
and aplaintiffof athey wrong? specific circumstancesoffensivelyor were Were

in deter-taken into accountespe- defendant bethey morally, criminally or otherwise
damagespunitiveamount ofheight- mininga whatcially culpable? they poseDid

against the defendantbe assessedpublic justice propri-to and shouldened offense
Insurance cover-identity paid plaintiff.and to thequestions, the ofety? For such

anThe amountdefendant, age impossible.an makes thisan individual orthe whether
depends on theirrelevant; paydefendant willis the nature of insuredorganization,

any deductible.coverageextent of andmatters. the otherthe conduct is what On
damages(3), (4), Thus, punitivehand, insuring againstthree other andfactors —

41.011(a).41.001(11). §§ 47. Id.45. Id.

41.001(11).41.003(c). §§ 48. Id.46. Id.
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way punitive damagesconflicts the in which such dam- could not include cover-with
Chapter age.49under 41. Actages must be assessed Since the addressed what the

Legislature found to be a “medical mal-
C crisis”,50practice prohibitioninsurance the

instances, LegislatureIn a the hasfew may tohave been intended reduce insur-
expressly or limitedprohibited insurance premiums.51ance But it has never been

others,punitive damages;for in a few it prohibitionclear the appliedwhether to
expresslyhas allowed such insurance. Al- only policies“in orinsureds this state”

inthough legislativeall action is relevant state”, punitive“in this thatissued so dam-
determining policy, can bepublic little ages coverage could be obtained from out-

statutorylearned from the re-provisions latter,of-state insurers.52 If the then the
punitive damages.lated to prohibitiontheeffect of on insurance costs

Furthermore, 1987,was diminished. inclear,entirelyFor reasons never the
1997, 2001, 2003, theand statute wasLegislature availabilityhas restricted the

Insurance,amended to allow the Board ofpunitive damages coverageof to health
Commissioner, approveand later the to aproviders,care then lifted those restric-

policy providing punitiveendorsement1977,specifictions in instances. In as
damages coverage hospitals,first for thenLia-part adoptingof the bill the Medical

homes,not-for-profit nursing then for-bility ImprovementInsurance Act of Tex-
homes,nursing finallyand assistedprofitas, profes-thatLegislature providedthe

sug-living facilities.53 These amendmentsliability policiessional insurance issued for
gest that insurance cost control was neverphysicians and other health carecertain

Indeed,state”, itproviders including hospi- Legislature’s“in this the motivation. is
homes, innursingtals and difficult to discern these amendmentsnot-for-profit

30, 1977, R.S.,May Leg., currently49. Act of 65th ch. allowed to do so in Texas.... [The
817, 31.01, 2039,§ simply1977 Tex. Gen. Laws allow homesamendment] would these

(adding purchase2054-2056 former TEX. INS. CODE in from a Texasto insurance Texas
5.15-1, 2(2) (defining regulated"health company.”);art. sections Sen. Research Ctr.
provider") (stating policy Billanalysis,care and 8 "No of Comm.]Economic Dev.[Sen.

1170, R.S., 6,professional (Maymedical Insurance issued or re- Leg.,C.S.H.B. 75th 1
provider physician 1997) pro-newed for a health care or ("Currently, the Insurance Code

may coverage punitivein this state include for not-for-profit nursing pur-homes fromhibits
damages may againstthat be assessed the coveragechasing punitive damage insurance

provider.”)).health care professional liabilityunder medical insurance
Not-for-profitfrom an admitted carrier.

1.02(a)(5), nursing may purchase§ insurance50. Id. at 2039-2040. homes such
non-admitted, carriers.”).from out-of-state

Study Group, Analysis, C.S.51. See House Bill
1048, R.S., (1977) (commit- 3, 1987, C.S.,Leg., Leg.,H.B. 65th 5 ch.53. Act of June 70th 1st

substitute) 1, 7.01, 1, (al-("Exempting punitive damages §tee 1987 Tex. Gen. Laws 35-36
malpractice coveragefrom insurance will lowing hospitals); Act ofan endorsement for

1,21, 1997, R.S., 746,help premiums.”). §hold down May Leg.,75th ch.
2451, (allowing an1997 Tex. Gen. Laws 2451

homes);nursingnonprofitanalyses endorsement for52. The bill for a 1997 amendment
R.S.,27, 2001, Leg.,only May ch.suggested prohibition applied Act of 77ththat the to

3083,1284, 5.02,§ Gen. Lawspolicies in Texas. House Research Or- 2001 Tex.issued
ganization, 1170, for-profit(allowingAnalysis, an endorsement forBill Tex. H.B. 75th 3085

16, 2003,R.S., 4, homes);1997) ("Currently, nursing May 78thLeg., (April Act of1-2
R.S., 141, 2,Leg., § Laws[not-for-profit nursing] purchase ch. 2003 Tex. Gen.homes must

195, (allowing for assist-against punitive damages from out- 195 an endorsementinsurance
carriers, facilities).livingonly hospitals are edof-state because
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creat-Legislaturethe hastimesThe Severalpoliciesor whatsoever.any policy
excessguaranty funds anded or modifiedprovides:statute now

pay-them fromliability pools, prohibiting(a) byExcept providedas Subsection
entirelyeitherdamage claimsing punitive(b), liabilityprofessional insur-a medical
Legisla-In each instance thepart.55or infor aissued to or renewedpolicyance

forappears to have beenture’s concerninprovidercare thisor healthphysician
ofimpact on these entitiesthe economicfor ex-may coveragenot includestate

damages.punitiveinsurance fordamages maythat be assessedemplary
pro-or health careagainst physicianthe hasLegislaturetheFinally, since 1987

liabilityvider. insurers tocommercialrequired
amongincluding,(b) reportsfile closed claiminsurance]commissioner [ofThe

information, paid forother “amountsmuchthatmay approve an endorsement form
reports,damages”.56 Thepunitive...exemplaryforprovides coveragefor

puni-thatrequired,57are still showwhichprofes-on a medicaldamages for use
intoonly very slightlydamagestive factorto:liability policysional insurance issued

liabilityof commercialthe settlement(1) hospital;a or
claims.58(2) for-profit not-for-profitora

activity only a fewlegislativefacili-nursing livinghome or assisted From this
1977,Since theinferences can be drawn.ty.54

damages.”);coverage punitive§ include for54. Ins.Code 1901.252. notTex.
("Liability coverage§ insurance2209.303

(excluding§ from the defini-55. Id. 462.210 Organiza-by Nonprofitprovided [Texasthe
against in-tion of "covered claims” insolvent coverageLiability may not includePool]tions

CasualtyPropertysurers under the Texas and 2602.255(4) (ex-damages.”); §punitivefor
Guaranty “any punitive, exem-Insurance Act extracontractual,cluding "exemplary, or bad

extracontractual, damagesplary, or bad-faith againstdamages awarded an insured orfaith
judgment against an in-awarded in a court by judgment”company a courttitle insuranceinsurer”); 462.302(c) ("The§ [Texassured or against Titleclaims” the Texasfrom "coveredGuarantyProperty Casualtyand Insurance Association);GuarantyInsurance

claim foris not liable for ... aAssociation] 2209.253(b) ("Money§ Non-[Texasin the....”);damages §exemplary... 463.204 mayOrganizations Liability notprofit Fund]Life, Accident, Health,(stating andthat the ....”);(1) damagespay: punitivetobe usedHospital Guaranty Associa-Service Insurance coverage("Liability insurance§ 2209.303pay punitive exemplary dam-tion cannot or Nonprofit Organiza-provided by the [Texas("Theages); Liability§ 2203.154 [Medical coveragemay includeLiability notPool]tionsUnderwriting Association]JointInsurance damages.”).punitiveforliabilitymay not issue or renew a medical
physicianpolicy for a or healthinsurance C.S.,3, 1987, Leg., ch.70th 1st56. Act of Junechapterprovider under this that includescare

1,1, 1.01, 4.§ Tex. Gen. Laws1987damagescoverage punitive assessedfor
provid-against physician carethe or health

(for38.154(a)(3)(C)(ix)§57. Tex.Ins.Codeer.”); 2205.253(b) (“Money§ in the [Texas
(for38.156(3)(B)(iv)$25,000), §claims overmayFacility Liability notFund]Child-Care

$25,000).$10,000 but underclaims over(1) damagespay punitiveto ...be used
analyzed Depart-reports on theThese are2207.353(c)_”); ("Money§ [Excessin the
http://www.tdi.state.tx.us/atment’s websiteLiability Edu-Fund for Counties and Certain

reports/ report5.html.paymay ...not be used toEntities]cational
2208.252(b)”);(1) damages §punitive ....

overreport showed that for58. 1998Entity The("Money Excess[Texasin the Public
5,000(1) liability claim settlementspay: commercialmay used toFund]Insurance not be

$25,000,....”); (“Ex- greater a third were influenced§ thanpunitive damages 2208.303
exemplarydamages,by by either non-economiccoverage provided the [Tex-cess insurance

interest, and of thedamages, prejudgmentmay orEntity Pool]Excess Insuranceas Public
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Legislature seems to have been concerned governmentalcovers entities whose liabüi-
Labilitythat insurance for pro-health care ty punitivefor damages is limited.59

viders byoffered Texas insurers not be Legislature’sBecause the first enact-
expensivemade more by coverage puni-of ment limited the availabiLty punitiveof

damages.tive But providershealth care damages coverage, mayit temptingbe to
may not preventedhave been from obtain- coverageinfer that such did not offend
ing insurance covering punitive damages pubLc policy before 1977 and does not do

Texas,from insurers assumingoutside and
except specificso since in the situations

such coverage expense,comes at additional
Legislaturethe has identified. But this

it has presumably had an effect on the cost
supposes Legislaturethat the has taken aAlso, 1987,of health incare Texas. since
comprehensive subjectview of the when inthe Legislature has made excep-various
fact its actions sporadichave been overhospitals, homes,tions for nursing and as-

decades, specific,three directed to narrowfacilities,livingsisted and it is not clear
circumstances, largelyand unexplained.why, whyor there have been no other

predominantIf the concern is the econom-exceptions. LegislatureThe has also
ic effect of coverage,such as it seems toshown guarantyconcern that funds and

been, it whyhave is not clear that concernLability pools,excess byentities funded
givenhas been in onlyvoice a few situa-assessments and oftherefore limited

speaks many.tions when it tomeans, bynot be paymentsburdened for
Thus,punitive damages. Again, itap-its concern is difficult to find an indication

economic,pears to be pooleven when a of inpubLc poLcy legislativethe limitations

claims, 101.024,paidtotal §on those applywas attributed but9% the Act does not to lia-
4,000exemplary damages.to overFor settle- bility proprietaryfor functions. The State

$10,000 $25,000,ments between and 5% subdivisions, counties,and its such as do not
bywere exemplary damages,influenced and engage proprietary junctions,in Bennett v.

claims,paidof the total on those was6% County ImprovementBrown Water Dist. No.
exemplary damages.attributed to For cases One, 599, (Tex.153 Tex. 272 S.W.2d 498

verdict,tried to a of the amounts award-11% 1954), do,municipalities theybut and when
Dep’tpunitive damages.ed were for Texas of general municipality maydo: a"As rule a not

LiabilityIns., 1998 Texas Insurance Closed exemplary damages;be held liable for howev-2, 5-6,Report (1998).Claim 17 er, plaintiffif the can show that there is
exemplary damagesThe influence of on intentional, willful, grossly negligentor con-fairly steadilysuch settlements declined duct which shows an entire want of care tothrough report year2005. The for that rightshis and that such conduct can be im-5,440 liabilityshowed that for commercial

puted directly governing bodyto the theof$25,000,greaterclaim settlements than a fifth
municipality, exemplary damages may re-beby damages,were influenced non-economic

Pike,Citycovered.” Gladewater v. 727ofinterest,exemplary damages, prejudgmentor
514, (Tex.1987). LegislatureS.W.2d 522 Theclaims,paidand of the total on those was2%

may punitive damages againstauthorize theexemplary damages.attributed to For settle-
government, as it once did in the Whistle-$10,000 $25,000,ments between and 0.15%

Act, 30, 1983,May Leg.,blower Act of 68thby exemplary damages,were influenced and
R.S., 832, 4, 4751,§ch. 1983 Tex. Gen. Lawsclaims,paidof the total on those was for2%
4752, mind,changed Mayitbefore its Act ofexemplary damages. For cases tried to a
25, 1995, R.S., 721, 3,verdict, Leg., §74th ch. 1995of the amounts awarded were for4%

3812,Dep’t (codifiedpunitive damages. Ins.,Texas Tex. Gen.of 2005 Laws 3812 at Tex
Liability Report 554.003(a)).Texas §Insurance Closed Claim governmentGov’t Code The is

2, 5-6, (2005).17 punitive damages employ-not liable for for
ment discrimination. Tex Lab.Codeexample,59. For the Texas Tort Claims Act
§ 21.2585.governmental immunitydoes waivenot from

punitive damages, Tex. Civ. Prac. & Rem.Code
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personal au-formof, public policy. Standardon, punitiveexpress approvalsand
specificallynotdo statepoliciestomobiledamages coverage.

covered,aredamagespunitivewhether
D concluded thatcourts haveand while two

states,Texas, isin as in otherInsurance bodilydamages fordamages arepunitive
regulated. part,For the mostthoroughly by policies,62automobileinjury covered

byapprovedmust thepolicy forms be rejecteduniformlyhas beenpositionthat
Insurance, in someof andCommissioner and underin-of uninsuredin the context

is authorizedthe Commissionerinstances thereforeand issured motorist coverage63

policyto the use of standardprescribe form home-at Standarddubious best.
forms.60 compensation poli-The workers’ cov-appearnot topolicies also doowners’

the Fifth certifiedcy from which Circuit’s subjectalthough thedamagespunitiveer
policy.61comes is a standard formquestion policies.in theexpresslynot addressedis

been held to coverpolicies shaveapproval policyof OtherThe Commissioner’s
provi-in the absence of apunitive damagesincluding excludingand variousforms

excluding suchspecificallyof sioncoverageof is some reflectiontypes coverage.64

2052.002(a) ("TheSee, 2301.003(b) § commis-§e.g., 61. Tex Ins.Code60. Tex. Ins.Code
(“This policy formssubchapter applies prescribeto all lines of the standardsioner shall
following compensa-written under policykinds of insurance a uniform for workers’and

policy by an insurance.").an insurance or contract issued tion
engageauthorized to in the businessinsurer

(1) general liabilitythis state:of insurance in Wallgren,Dairyland County Co. v.Mut. Ins.62.
insurance; (2) residential and commercial 341, (Tex.Civ.App.-Fort342477 S.W.2d

insurance,property including farm and 1972, n.r.e.); Manriquez v.Worth writ ref’d
ranch and farm and ranch ownersinsurance Co., 482,Mid-Century 484-Ins. 779 S.W.2d
insurance; (3) personal and commercial ca- 1989, denied), dis-(Tex.App.-El writ485 Paso

insurance, provided bysualty except as Sec- Trinitypart grounds, Uni-approved in on other2301.005; (4) professional lia-tion medical 819,Cowan,v. 945 S.W.2dversal Ins. Co.insurance; (5) fidelity, guarantybility and (Tex.1997).822-824ap-surety bonds other than criminal court
bonds; (6)pearance personal umbrella insur- Co.,Milligan State Farm Mut. Auto. Ins.63. v.insurance;ance; (7) (8)personal liability

228, (Tex.App.-Houston231-232940 S.W.2dinsurance;(GAP)guaranteed protectionauto
1997, denied), overrulingwritDist.][14thinsurance;(9) involuntary unemployment

Tyler, 594v. 522 S.W.2dHome Indem. Co.insurance; (11)(10) guaranty in-financial
1975, writ(Tex.Civ.App.-Houston [14th Dist.]insurance;insurance; (12) rainland marine

ref'd, n.r.e.); Ins. Co. v.Farm Mut. Auto.State(14)(13) crops; per-insurance on farmhail
(Tex.App.-HoustonShaffer, S.W.2d 146888insurance;and commercial automobilesonal

1994, denied); Vanderlinden v.writDist.][1stinsurance;(15) (16) identitymulti-peril and
Co., S.W.2dProp, and Cas. Ins. 885USAAChapter.”); id.issued undertheft insurance

1994,239, writ de-(Tex.App.-Texarkana2422301.006(a) by("Except provided§ Sec-as
nied); Employees Co. v.Ins.Government2301.008, mayan insurer not deliver ortion

546,Lichte, (Tex.App.-El549792 S.W.2ddelivery a usefor in this state form forissue
denied, (Tex.1990), writ 825 S.W.2d 431Pasobywriting Sectionin insurance described

curiam).1991) (perwiththe form has been filed2301.003 unless
commissioner.”);approved by id.and the

See, Apple,DaimlerChrysler v.e.g., Ins. Co.64.(“The adoptmay§ commissioner2301.008
- (Tex.-, 2007 WL 3105899forms, S.W.3dpolicy printed en-insurancestandard

2007) (CGL um­andforms, App.-Houston Dist.][1strelated forms otheranddorsement
provided coverage for(policiespolicies)brellaprinted en-policy forms andthan insurance

injury,” de­forms, “personal which wasformay claimsusethat an insurerdorsement
material,publication libelousoral ofwriting fined tointhe insurer’s own formsinstead of

ma­coverage publication offorsubchapter.”). but excludedsubject to thisinsurance
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assessing punitive damagesin thatpolicyThe the ner ofcompensationworkers’
coveragesuch would otherwise.specificallyFifthcase before the Circuit

damages “be-punitiveexcluded assessed completea review of insuranceWithout
em-bodily injury employeecause of to an toregulation, impossibleit is determine

ployed specifi-in violation of the law” but influence the Commissionerwhat factors
cally punitive damages assessedincluded decidingin to ap-of Insurance whether

byemployeefor the death of an caused the disapprove punitive damages cov-prove or
employer’s gross negligence or intentional theerage. But because of Commissioner’s

Although compensationconduct. workers’ inregulatingrole in the insurance business
ordinarilyare the exclusive reme- Texas,benefits that decision must be taken into

dy employee injured job,65for an on the an consideringin whether the cover-account
punitive damagesaction for for the death age against public policy.is

by employer’san theemployeeof caused
Egross negligence preserved byis Article

A Texas law haveapplyingfew casesConstitution,66XVI, § 26 of the Texas
punitiveinsurance forconsidered whetherwhen, already ex-adopted at a time as

against policy. Thesedamages publicisplained, punitive damages thoughtwere to
inmay categoriesdivided into threebeAlso,compensatory bya function.have

punitive damages to be coveredwhich themaking persona who kills another “re-
(1)against otherare assessed someonesurviving family,to the con-sponsible” the

(2)insured, an individual insuredthan theprovision in essence creates astitutional
(3)conduct, a corpo-on his own andbasedaction,wrongful death which the common

on the conduct of itsrate insured basedallow, only heightenedlaw did not with a
employees.recovery.standard of and limited Inproof

coverage puni- involvingfor are casesrespects, categoryboth insurance In the first
the or underinsured motorist cover-damages presenttive does not same uninsured

to recoverageand man- in which the insured seekspurposeinconsistencies with the

employeragent employee for theby the in­ or of theterial done or at the direction of
knowledge falsity); injury bywith of its Westches­ sustainedsured death of or a work-related

Co.,ter Fire Co. v. Admiral Ins. 152Ins. employee.”).the
172, 181-182, (Tex.App.-Fort185-190S.W.3d

Worth, 2004, pet. pending) (for-profit nursing XVI,Const, (“Every person,§ 2666. Tex. art.
home) (insurer agreed payto “those sums company, may commit acorporation, thator

legallywhich the shall become obli­insured act, omission,homicide, through orwilful or
gated pay damages bodilyto as because of gross neglect, responsible, in exem-shall be
injury any person arising of the render­to out husband,survivingdamages, wid-plary to the

render, during policying or failure to theof ow, body, such of themheirs of his or her or
includingperiod professional... services” be, anymay regard to crimi-withoutas therecare);nursing American Home Assur. v. Saf­ maymay not be had inproceeding that ornal693,Co.,way 743 S.W.2d 701-­Steel Prods. homicide.”). The action isrelation to the1987, denied) (um­(Tex.App.-Austin writ702 recognized by the Workers’correspondinglyCo.,policy); Ridgwaybrella v. Ins.Gulf Life 408.001(b)§Compensation Act. Tex Lab.Code1026, Cir.1978)(5th (commer­578 F.2d 1029 ("This remedy[providing an exclusivesectionpolicy).cial vehicle prohibit theinjured employees] does notfor

damages byrecovery exemplary the surviv-of408.001(a) ("Recovery§ of65. Tex. Lab.Code
body a deceaseding spouse the ofor heirs ofcompensation benefits is the exclu-workers’

by an in-employee death was causedwhoseremedy employee by work-sive of an covered
employer oract or omission of thecoverage tentionalcompensation insurance or aers’

by employer’s gross negligence.”).against employer thelegal beneficiary the or an
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damagespunitivewhethercase to considerdamagespunitiveown insurerfrom his
policy.69against publictortfeasor. Texasthird-party coveragea isagainstassessed

uniformly re-have a auto­personalRecent Texas courts thatThe court concluded
against public poli-jected recovery as “damagessuch be­coverage ofpolicy’smobile

situation, of theIn that the burdency.67 puni­includedbodily injury”...cause of
on theentirelyfallpunitive damages would coverage couldand that thedamagestive

poli-andand its innocent investorsinsurer it hadpublic policy becauseagainstnot be
tortfeasor, therebynot on thecyholders, by regulatorythe stateapprovedbeen

of suchentirely defeating purposethe already explained, regulato­Asagency.70
case, Mutu-damages. In one State Farm certainly one factor to con­isry approval

Shaffer,Insurance Co. v.al Automobile al­determining public policy,insider
acci-injured in an automobileShaffer was A 1989mayit not be conclusive.though

of appealswith Torres. The courtdent Mid-Century In­Manriquezin v.decision
toagainst public policyitheld that was personalthat a automo­Co. heldsurance

insurer,Farm, torequire State Shaffer’s damages butpunitivepolicybile covered
damages againstassessedpay punitive that was consis­whetherdid not discuss

establishing41Citing ChapterTorres. as casepolicy.71 Neitherpublictent with
assessing puni-the and manner forbasis against pu­whether insuranceconsidered

explained:courtdamages,tive the be available whendamagesnitive should
todamages are assessedExemplary damages pun­ispurposethe of suchsole
awrongdoera and to serve aspunish ishment, has since de­Legislaturetheas

wrongdoers.to future Thisdeterrent termined.
support renderingnot dam-policy does

ages against cases,State Farm since neither twocategory are fourIn the third
pun-norwrongfuldeterrence of conduct vehicle insur-of involve commercialwhich

Torres, iswrongdoer,ishment of the v. InsuranceRidgwayance. In Gulf Life
by imposing exemplaryachieved dam- case,Co., thediversity-jurisdictiona 1978

forages upon Shaffer’s insurance carrier a federalsummarily affirmedFifth Circuit
wrongfulTorres’ act.68 punitivedecision that dam-district court’s

publiccoverage againstis not TexasagescategoryIn are casesthe second two
entirelycourt reliedThe districtpolicy.72involving personal automobile insurance.

above, and HomeDairyland, discussedonthat cov­punitive damagesBoth concluded
stating TexasTyler73v. asIndemnity Co.Dairy­erage against public policy.is not

Indemnity, the court heldIn Homev. law.74Countyland Mutual Insurance Co.
puni-of1972, coveragemotoristin was the first that uninsuredWallgren, decided

1026, Cir.1978).(5thcited, 1029supra note 63. 72. 578 F.2d67. See sources

(citationsShaffer, omit-68. 888 S.W.2d at 149 Indemnity Tyler, S.W.2dCo. v. 52273. Hometed). 1975,(Tex. App.-Houston Dist.][14th594 Civ.
ref’d, n.r.e.), by Milligan v.overruledwrit(Tex.Civ.App.-Fort Worth69. 477 S.W.2d 341

Co., S.W.2dMut. Auto. Ins. 940State Farm1972, n.r.e.).ref’dwrit
1997,228, (Tex.App.-Houston Dist.][14th232

70. Id. at 342-343. denied).writ

482, (Tex.App.-El484-48571. 779 S.W.2d
Ridgway, 1029-1030.578 F.2d at74.1989, denied), disapproved partinPaso writ

Trinity v.grounds, Universal Ins. Co.on other
Cowan, (Tex.1997).S.W.2d 819945



686

damages manufactured,tive against public policy,is not insured and in the other
but the same court has since overruled case for ingross negligence designthe and
that case and followed the other courts marketing of a scaffold.78 The court ob-
that have oppositereached the conclu- allowing coverageserved that while pu-of

Ridgway precededsion.75 41Chapter by nitive damages would shift the burden of
yearsnine and did punishmentnot consider whether the to “innocent” insurance

punitive damages coverage purchasers,79 thwartingis consistent purposethus the
purpose 1998,with the punishment.of In of damages, disallowing coveragesuch for

a federal district court in Casual- a meanlarge corporation shiftingwouldHartford
Powell,ty Insurance Co. v. F.Supp.2d19 the burden for the misconduct of a few

(N.D.Tex.1998), consumers,80678 another employeescommercial to innocent which
case,vehicle insurance surveyed Texas law is contrary purposealso to the for such

since Dairyland Indemnity end,and Home damages. said,and In the courtthe
Ridgwayconcluded that Erie-gaess ‘punish’■ question corpo-“[t]he of how to a

clearlyabout Texas law “is wrong when ration is a difficult one.”81
considered in context with presentthe American was decided in lateHome

legalTexas environment.”76 Powell made 1987, shortly 41 tookChapterafter effect.
its Nrie-guessown that in most instances It did not to thatrefer statute and noted
punitive damages coverage contravenes Texas, juriesspecifically that are not“[i]n

public policy.Texas wealth,allowed to consider the defendant’s
resources,The other two in catego- coveragecases the third or insurance when as-

ry general liability policiesinvolved sessing compensatory punitiveissued or dam-
corporateto ages.”82insureds. Both noted that It was not until three months

the policy regarding puni-considerations later that this held for the first thatCourt
tive damages coverage are different when a defendant’s worth relevant in as-net is
the basis damagesfor the is the conduct sessing punitive damages.83 onlyof The case

employeesthe agents. Chap-insured’s or Amer- to provisionsconsider the current of
Safwayican Home Assurance v. 41 determining policy regard-Co. Steel ter in public

Products ingCo. was a consolidation of two punitive damages coverage is Daimler-
actions, There,declaratory judgment Chryslerone involv- v. Apple.84Insurance Co.

ing an policy inventoryumbrella and the other an a car control man-dealership’s
policy.77 damagesexcess Punitive ager employer’sof claimed that his control-

$750,000 ler,and million had been assessed car salesgeneral manager, and used$1
insureds,against the inrespectively, managerone him. An arbitra-had defamed

grosscase for innegligence failing panel punitiveto warn tion andagreed assessed
$500,000of the of a damages againstlimitations football helmet the of the dealer-

Milligan,75. 940 S.W.2d at 232. 81. Id.

678, (N.D.Tex.1998).F.Supp.2d76. 19 696 (italics omitted).82. Id.

693, (Tex.App.-Austin77. 743 S.W.2d 695-696 Morris, 471,83. v. 746 S.W.2d 473Lunsford1987, denied).writ (Tex.1988).

78. Id. at 695.
— S.W.3d -, (Tex.84. WL2007 3105899

2007) (causeApp.-Houston no. 01-­[1st Dist.]79. Id. at 704.
05-01115-CV) (pending on motion for rehear­
ing).80.Id.
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CEO,CEO, entity, its its sharehold-$500,000 corporateandship, against its owner
Thus,$50,000 ers, cannotagainst employ-three officers. weand each the and its

ees, were determined to be the insuranceallowingall of whom conclude that
The district court con-vice-principals.85 limited circum-coverage under these

punitive damagesoffirmed the award policy punishtopublicstances violates
of the em-against dealershipthe and two wrongdoer.the

set-appeal, dealershipand on theployees, underlying facts concern-Viewing the
dealership’sthe Theplaintiff.86tled with cannot con-agreement,this we alsoing

and anpolicyinsurer under both a CGL contrary toagreementthat this isclude
of thepolicy coveragerefusedumbrella Rather, agreementgood. thepublicthe

awards, inpunitive damage arguing part goodpublic [thehere the becauseserves
coverage against public poli-that such was officers,CEO,dealership], its its and its

incy.87 rejected argumenttheThe court wrong-theshareholders did not commit
thatthese circumstances but stressed its be allowed to haveful acts and should

a limited one:decision was theypolicy, for whichtheir insurance
whether,no asexpress opinionWe on punitivefor thepaid, indemnify them

rule, ageneral policya Texas disallows againstassesseddamages, which were
for dam-party insuring exemplaryfrom conduct,to ofcorporation onlythe due

holding today is limited toages. Our CEO, officers, and sharehold-which its
us,the narrow circumstances before aware, by employ-were not done itsers

corporationa is held liable forwhere
management positions.heldees who

by vice-principals;conduct the conduct
agreementthat the does notWe hold

participation orwas done without the
public policy.88violateCEO,knowledge of the officers or

context, it isOutside the insurancecorporation;shareholders of the and the
noting suggestedthat this Court hasworthcontract at issue “all and iscovers sums”

pre-injury waiver of anoth-person’sthat aarm’s-lengthan transaction between an
liability gross negligence againstiscompany a er’s forcorporationinsurance and

holding post-that adistinguishes public policythat conduct done whilebetween
court ofby employees by injuryand the waiver is not.89 And oneconduct done

-- Keszler,4; Hammerly85. & Med. Ctr. E. Tex. v.Id. at n. see also 89. Memorial of
Oaks, Edwards, 387, 433, curiam)(Tex.1997) (per391 435Inc. v. 958 S.W.2d 943 S.W.2d
(Tex.1997) ("The(stating general appealsthat "the rule in held that such a re­court of

against public policy [citingout in Restatement of Torts v.Texas” is set is Smithlease
574,(1939):§ damages proper- Triangle Raceway,"Punitive can909 708 S.W.2dGolden

1986, writ)].against prin-ly (Tex.App.-Beaumontabe awarded master or other no576
if, However,onlycipal by agent appealsan distin­because of an act but the court of failed to

if, (a) doingprincipal liabilityand aguish pre-accidentthe authorized the a waiver of from
act, (b) agent ofpost-injurythe manner of the or the was release made in settlement

principal Triangle,in em- wasunfit and the was reckless claims. In Golden the issue
him, (c) effectivelyploying agent employed in pre-injuryor the was a release couldwhether

managerial capacity acting negligence.the dispense grossa and was in awith claim of
(d) employer grossscope employment, pre-injuryof or the or a a release ofThe court found

manager employer approved public policy.or negligence againstof the ratified invalid as
act.”).the WeTriangle, S.W.2d at 576.]708[Golden

grosspost-injuryheld releases ofhave never
DaimlerChrysler Apple,-at-.v.86. logicnegligence invalid. There is noclaims

existingsettlingprohibiting people fromin87. Id.
pre­wouldSignificantly, such a ruleclaims.

omitted).(citations many claims. Theof suchclude settlement88. Id. at--
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defy easyagreement punitive damages.to The casesappeals has held that an
appearsbut it that: 19negli- categorization,indemnify person grossa for his own
coverage ofgenerally permit puni-statespublic policy,90 angence againstis not

permitstates would cov-damages;92tive 8noexpressedissue on which this Court has
forerage damages grossly neg-of punitiveopinion.91

conduct, not for more seriousligent butsum, have uni-In recent Texas courts
conduct;93 permit11 states would cover-formly that or underin-held uninsured

vicariously-forage punitive damagesofdam-coverage punitivemotorist ofsured
directly-assessedliability, notassessed butinagainst public policy, but otherages is 94 prohibitliability; generally an7 states

they opportuni-contexts have not had the
himselfindemnifying againstfrominsured

ty, except DaimlerChrysler,in to take into
and the remainderpunitive damages;95

purposethe andimportanceaccount the of silent, unclear, inappli-or otherwisehave
damagesassessing punitivemanner of set may fall into morecable law.96 States

Chapter particularly,out in 41. That case category.than one
others, impor-as the illustrates theas well

damagespunitivetant distinctions between Ill
of thecoverage gross negligencefor the question.I return now to the Circuit’s

himself, employees,insured the insured’s that court in-The beforependingcase
parties.and third policy thatcompensationvolves a workers’

coverage punitiveforexpressly provides
F employeeof andamages for the death

Finally, though public policy grossTexas’ is its by employer-insured’scaused the
own, formed, vacuum, in formit not in a but is a standardnegligence. policyis The

of Insur-byAmerican prescribedawareness of the law of other the Commissioner
is, course, insurancejurisdictions. compensationThat of heavi- ance for workers’law

above,action, wasin as notedly by jurisdiction’sthe view of Texas. Theinfluenced

injury may beholding gross negligenceappeals that or intentional[thecourt of erred in
bygross negli­ Texas courts.plaintiff] not release his contracted for or awardedcould

[case].”).(cita­againstgence presenteddefendant]."claim in this[the This issue is not
omitted)).tions

Delaware,Alabama, Alaska, Arizona, Geor-92.
Inc.,Constr., 91190. Webb v. Lawson-Avila Hawaii, Idaho, Mississippi,Maryland,gia,

457, (Tex.App.-San AntonioS.W.2d 461-462 Mexico,Montana, Hampshire, NewNew
1995, ("Appellants arguew.o.j.)writ dism’d Tennessee,Carolina,Carolina,North South

indemnity gross negli-for one’s ownthat Wisconsin,Vermont, Wyo-Washington, and
context,gence, is violativein a non-insurance ming.

nothingpublic policy.... is in the[T]hereof
allow us torecord or in the law which would Louisiana,Iowa,Arkansas, Kentucky, Ne-93.ignore indemnity provision’s] plain mean-[an vada, Virginia.Virginia, WestOregon, andnothinging. record reveals other thanThe

length transaction between two busi-an arm’s Illinois,Florida,Connecticut,California,94.entities, fairly and reason-ness and we must Minnesota,Kansas,Indiana, NewKentucky,interpret theably [Whetherthe contract.... Oklahoma, Pennsylvania.Jersey, andpolicy]provision against public is a matteris
Legislature ruling ofleft to the or thebetter

Dakota, Ohio,Colorado, York,95. New NorthCourt.”).Supremeour
Island, Dakota, and Utah.Rhode South

Pers., Inc.,Co. v. Petrol.91. Atlantic Richfield
Missouri,Massachusetts,Maine,724, (Tex.1989) ("We Michigan,do 96.726 n. 2768 S.W.2d

indemnity and Nebraska.for one’s ownnot decide whether
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preserved required byin at a law for those whothe Texas Constitution insurance
justified.punitive damages simplytime when were often do not cannot be

incompensatory,treated as and is the weigh differentlyThe considerations
wrongfulnature of a death action with a corporationis a or busi-when the insured

heightened proof gross negli-burden of — pay punitive damages forness that must
gence damages punitivelimited—and — employees.the conduct of one or more
only. purposeThe manner ofand assess- conduct is attributable to theAlthough the
ing punitive damages re-generally, now business, liabilityas it must be for for

41,Chapterflected in aparthas evolved punitive damages, it will often be the case
from the inconstitutional action. And stockholders, employees,that other and

instances,many employers corpora-will be management larger groupeven as a have
liabilitytions whose will be due to the punishment. Chap-done little to deserve

conduct of employees.other For these 41 policy punitiveter sets out the that
reasons, agreeI with the thatCourt the damages against specificbe directed
coverage does not publiccontravene Texas wrongdoing, damagesbut when such are
policy. againstassessed an entire forbusiness one

But questionthe Circuit’s is broader. wrongdoing, theemployee’s punishment is
followingThe an-considerations inform its punitive damagesat best indirect. While
inswer other insurance contexts: are imposed, argu-nevertheless a valid

• must respected,Contracts be and the ment can thatbe made businesses should
right freelyto contract should not be them,be permitted againstto insure so
restricted without compelling reasons. bythat inthe burden is shared others like

• damages mayPunitive be assessed situations.
only punishment anyas and not for But if public policyeven considerations

purpose,other and theythus must be do preclude punitive damages coveragenot
specificdirected at the anconduct of business, they againstfor the counsel ex-

individual defendant and must be tending coverage wrongdoerthat to the
circumstances,particularbased on his againsthimself. To insure an individual

including his net worth. punitive damages gross negli-for his own
• damagesPunitive coverage may pose gence entirely punitive purposedefeats the

an undesirable cost to insureds and to of damagessuch and reduces the disincen-
public.the tive for ifmisconduct. Even the insured

• highly regulated,Insurance is and the pay higher premiums,must is notwhich
Commissioner of Insurance must have case,always punishmentthe the is so di-
broad discretion to determine when purpose punitive damagesluted that the of
punitive damages coverage may be of- seriously impaired. example,is For the
fered. truck,owner of a aware that its brakes are

For uninsured and motor- malfunctioning, may likelyunderinsured be more to con-
coverage, it,ist the among despite graveconsensus the tinue to use the risk to his

others,publiccourts of is thatappeals policy pro- employees liabilityand if his for
extending coverage punitive punitive damages byhibits the to is covered insurance

damages. thingIt is one for and that the to hisperceivesinsurers’ he benefit
policyholders to share in the of the of hisburden business exceeds cost insurance.

situation,injury by encouragesan Incaused underinsured motorist that insurance
quite punish-and another in intended topunitive damagesto share his conduct are

Penalizingment. those obtain the deter.who
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favoringTaking policyinto account the
Lynn HENDERSON,CathyparteExcontract, hold thatfreedom of I would

Applicant.purpose wouldChapter punitivewhen 41’s
and a defen-significantly impaired,be No. WR-49984-02.

meaningfullydant’s net worth could not be
Appealsof Criminal of Texas.Courtassessment,incorporated Chap-in the as

requires, against punitiveter 41 insurance 11,June 2007.
policydamages publicwould violate Texas

outweighedareunless these considerations
factors, expressionssuch as ofby other
will,legislative regulatory approvalor of

coverage,the or the attenuation of the
liabilityof from the misconduct.burden

view,situations, myIn these in there is no
ques-public policyformulaic answer to the

punishment41 forChapter providestion.
a full well that hispersonof who knows

an extreme risk of harm toposesconduct
That,care. inyetothers and does not

essence, gross negligence. publicis The
whypolicy analysis punitivemust answer

egregiousfor behaviordamages such
by insurance.should be avoided

JOHNSON, inconcurring part.Justice

I,partstojoin opinionI the Court’s as
However, IIIpartII I consider ofand IV.

necessary inopinion gothe to further than
pre-responding questionto the certified

lighteven in of Texas Constitutionsented
V, IAccordingly,3-c. doarticle section

join part expressnot III and neither
itsagreement disagreementnor with sub-

stance.


