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HUNT OpinionJUSTICE delivered the the Court.of
E. (Appellant) appeals judgmentWilliam Wendell from the¶1 en-

by Court,Second County,tered the Judicial District Silver Bow on its
granting summary judgmentorder to State Farm Mutual Automobile
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Company,Insurance State Farm Mutual Automobile Insurance
Companies, Companies (collectivelyand State Farm Insurance State
Farm). 18,argumentOral was held on June 1998.

review is whetherpresentedThe sole issue for the District Court¶2
holding was entitled toAppellanterred in that not uninsured motor-

(UM) injuries bybecause his were not “caused an accidentist benefits
anarising operation,of the maintenance or use of uninsured mo-out

therequired by Appellant’s policies.vehicle” UM inprovisiontor as
that, coverage,the of anconclude in context UM intentional actWe

“accident,” that is to be from themay be an and “accident” viewed in-
We thesured also conclude that causal relation-perspective.victim’s

injuriesapplied determiningto in whether the insured’sship test be
injuriesof an uninsured vehicle is whether thearose out of the use

from, of,out or flowed from the use of the unin-originated grewor
required causal connection exists in asured vehicle. Whether this

and re-questionis mixed of fact and law. We reverseparticular case a
opinion.proceedingsfurther consistent with thismand for

BACKGROUND

Januaryfollowing undisputed. morningthe ofThe facts are On¶3
(Morehead)19, 1994, drivingwas his vehicle inThadius Morehead

Wandler, Blom,friends,Butte, Joseph Eric andMontana with three
ButtedrivingThe men were around with theRobert Chenoweth.

at The men saw a male indi-picking fightsstated of random.purpose
vehicle,Street, the in-on Front exited their and chasedwalkingvidual

individual, awaySafeway managed get bytoemployee,The adividual.
immediately the inci-Safeway. reportedThe individualrunning into

police.to thethe license number ofMorehead’s vehicleplatedent and
lefttheir vehicle and theand his friends returned toMorehead¶4

thereafter, vehicle onupon Appellant’sthe men camescene. Soon
theaccompanied by a friend and twoAppellantAvenue. wasHarrison

closely Ap-way go fishing. Morehead followed behindon their towere
ef-lights honkingand his horn in anpellant began flashingand his

pull his car.him to overget Appellant’sto attention and causefort
over intoacquaintance, Appellant pulledto be anThinking the driver

andstopped.lot Morehead followedparkingAlbertson’s andthe
(Wandler) exitedJoseph Wandlerpulled up alongside Appellant.

AppellantWhenapproached Appellant.vehicle andMorehead’s
in the face.window, punched AppellantWandlerdown hisrolled

vehicledoor, out of hisdraggedhis he wasopenedAppellantWhen
of thebeaten, by and one or moreand kicked Wandlerpunched,and
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punch Appellantother men. The men continued to and kick while he
ground.was on thelying

thebystander police, reportedA who observed attack called the¶5
incident,the policeand described Morehead’s vehicle. The were en

Safeway they dispatchroute to when received informingthe them of a
involvingsimilar incident at Albertson’s the same vehicle that had

Safeway. Albertson’s,caused trouble at When the police arrived at
Eric and running.Blom Robert Chenoweth started Morehead and

immediately placedWandler were under arrest. Blom and
apprehended by policewere later the andChenoweth arrested. The

charged violatingfour were withmen several criminal laws of
Montana.

action,pertinentAt all times to this Morehead¶6 maintained an
liability policyautomobile insurance State Farm. Appellantwith as-

policy injuriesserted a claim under Morehead’s for Appellant suf-
19,1994.fered during Januarythe attack on State Farm denied Ap-

pellant stating that policy injuriesbenefits Morehead’s did not cover
bywhich not caused arisingwere an accident out of the ownership,

maintenance, ofor use Morehead’s Appellantvehicle. Once was de-
coverage policy,nied under Morehead’s he asserted a claim for UM

policiesbenefits under his own byissued State Farm. State Farm de-
Appellantnied UM benefits for the reason itsame denied benefits un-

der Morehead’s State Farmpolicy. explained Appellant’s policiesthat
coverage injuriesdid not afford UM which byfor were not caused an

maintenance,accident of thearising ownership,out or use anof unin-
sured motor vehicle.

aAppellant complaint againstfiled in¶7 District Court the individ-
uals who had assaulted him damages personalto recover for injury,
and against State Farm to recover UM benefits. State Farm filed an

relief,answer and counterclaim declaratory prayingfor for a determi-
liability policynation that neither Morehead’s nor the UM provisions

Appellant’s policiesof Appellant coverage injuriesafforded for the he
injuries byreceived because the were not caused arisingan accident

operation,out of or ofthe maintenance use Morehead’s vehicle. State
summaryfiled a for judgment. support-Farm then motion In its brief

ing summary judgment,the motion for State Farm treated the
an pre-Morehead vehicle as uninsured vehicle based on State Farm’s

Thus,coverage liability policy.vious denial of under Morehead’s State
limited scope argument prayerthe of its and for relief to UMFarm

only. summary judgmentthe forAppellant opposedbenefits motion



144

brief,and, argumentlimitedresponsein to State Farm’s likewise its
tofor relief UM benefits.prayerand

summary ingranted judgmentThe District Court favor of State¶8
notholding Appellantthat was entitled to UM benefits becauseFarm

of the maintenance ofinjuries operation,his did not arise out or use
its holdingthe vehicle. The court based on the facts thatMorehead

todeliberately Appellant, Appellantthe acted harm wastortfeasors
the tortfeasors notinjured parked,while both vehicles were and were

they Appellant. Appellantassaulted appealsin their vehicle when
summary judgment in of Farm.the favor Stategrantingorder

STANDARDOF REVIEW
summaryappeals judgmentofreview in from rul­Our standard¶9

(1997),Farm Mutual Auto. Ins.ings is de novo.Ruckdaschel v.State
395, 398, 700,P.2d 702. When we review a district285 Mont. 948

evaluation,the samegrant summary judgment, applyof wecourt’s
M.R.Civ.P,56, v.as the district court. Bruner Yellow­based on Rule

261, 264, 900 901, 903. Bruner,(1995), P.2d InCounty 272 Mont.stone
inquiry:ourwe set forth

genuineno issues of materialmust demonstrate thatThe movant
been the burden then shiftsaccomplished,exist. Once this hasfact

mereparty byto more than denial andnon-moving prove,theto
Havingexist. determinedgenuinethat a issue doesspeculation,

exist, court must then deter-genuine fact do not thethat issues of
moving party judgmentis to as a matterwhether the entitledmine

bymade a district courtlegalreview the determinationsoflaw.We
erred.to whether the courtas

(citations omitted).Bruner, 264,Mont. at 900 P.2d at 903272
case, us isagree questionthe that the beforepartiesIn this¶10

whether, provisions policies,ofAppellant’sthe terms ofthe UMunder
oflaw.The interpre­to as a matterjudgmentFarm was entitledState

question law. v.presents a of Stutzmanpolicyof an insurancetation
(1997), 372, 376, 945 32, 34.Mont. P.2d284Ins. Co. AmericaSafeco of

correctlythe District Court inter­Therefore, whetherwe review
Stutzman, 284Appellant’s policies.ofprovisionsUMpreted the

377,at P.2d at 34.Mont. 945

DISCUSSION

washolding Appellantin thatCourt errDid the District¶11
notinjuries werebecause hisUM benefitsnot entitled to
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by an arising operation,caused accident out of the mainte-
annance or use of uninsured motor vehicle?

12 insuring agreement coverageThe for UM in Appellant’s policies¶
states:

pay bodilyFarm] damages injury[StateWe will for an insured is
tolegally entitled collect from the owner or ofdriver an uninsured

bodilyThe injury bymotor vehicle. must caused arisingbe accident
operation,out ofthe maintenance or use of an uninsured motor ve-

hicle.
provision generally languageThis tracks the ofMontana’s uninsured

statute, requiresmotorist which that all automobile liability insur-
registeredance contracts issued for vehicles in this state include cov-

erage byto the insured bodily injuryfor “caused arisingaccident out
operation [anofthe or use of uninsured] vehicle”unless coveragesuch

affirmatively byrejectedis the insured. 33-23-201,See Section MCA.
partiesThe do not dispute that Morehead’s isvehicle an uninsured

(1)parties dispute onlyvehicle. The whether Appellant’s injuries
(2)by accident,were caused an and whether the accident arose out of

the ofoperation, maintenance or use Morehead’s vehicle.
Appellant notes that the Court holding¶13 District focused its on

“arising prong analysis,the out of...” ofthe seeminglyand disposed of
However,the on thiscase basis alone. Appellant also notes that the

predicatedDistrict Court holding findingits on a that the tortfeasors
deliberately,acted and public policyon the set forth in Mutual Service

(1985), 304,v. 826,Cas. Ins. Co. McGehee Mont. 711219 P.2d against
indemnifying tortfeasors for their own intentional torts. In light of

McGehee,the court’s discussion and onreliance Appellant asserts
fullythat the court byaddressed the “caused accident” prong of the

analysis, indirectlyand held that thebecause tortfeasors acted delib-
erately, Appellant’s injuries bywere not caused an accident within

provision.meaningthe of the UM agree AppellantWe with that the
by prongaccident” analysis fully by“caused ofthe was addressed the

objectDistrict Court. Wealso note that State Farm did not to a discus-
“accident,”meaningsion of the of fullyand has briefed this issue on

appeal. Accordingly,we will the correctlydiscuss whether court inter-
preted the law with therespect byto both “caused accident” and the

provisionout of“arising prongs analysis.of...” the UM meaningThe
“arising maintenance,operation,of “accident” and out of the or use of

ques-an uninsured motor vehicle” in the context of UM coverage are
impressiontions of first in Montana.
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Appellant’s Injuries ByWere Caused An Accident?

statute, 33-23-201, MCA,uninsuredNeither the motorist¶14 §
questionthe insurance contracts in define the term “accident” ornor

a between and intentional acts. In inter­negligentdraw distinction
contracts, guided bywe arepreting insurance several

is toThis Court bound theprinciples. interpretwell-established
usual,accordingcontract to their com­of an insuranceterms

of ameaning perspectiveas viewed from the reasonablemon-sense
376,Stutzman, 284 atproducts.of insurance Mont. 945consumer

Further, issue,mayat Court not rewrite the contracts atP.2d 34. this
languageas written if their is clear and ex­but must enforce them

Stutzman, 376, 945 34. inAmbiguitiesMont. at P.2d at theplicit. 284
the insurer.language againstof the contracts will be construed

155,Holeman, 25, 289MTAlliance Mutual Ins. Co.v. 1998 ¶Farmers
312, ¶25, 114, ambiguity theP.2d 25. An exists when con­Mont. 961 ¶

wording phraseology reasonablyisa whole in its ortract taken as
Holeman, 25. We examinesubject interpretations. ¶to two different

ambiguity languagein insurance contract from thethe ofquestion
inaverage intelligencewith but not trainedviewpoint of a consumer

Holeman,business. 25.¶the law or insurance
ininterpretationof insurance contractprinciplesWith these¶15

specificallymind, provision alleg­to the UM at issue. Withoutwe turn
ambig­intimates that the term “accident” isambiguity, Appellanting

“accident” as “sim­notes that while some courts viewAppellantuous.
unintended,” v.unexpectedis and McIntoshply happeninga that

(Minn. 476, 478,1992),Ins. 488 N.W.2dFarm Mut. Auto. Co.State
is unwork­simpleconcluded that such a definitionother courts have

because it fails to resolve anin of insurance contractsable the context
shall a court determineperspectivefrom whoseimportant question:

e.g.or See Americanunexpecteda is unintended?happeningwhether
(Ga. 1979), 540,S.E.2d258 542App.Ins. Co. v.Parker Ct.Protection

(the by pre­intentional act does notinjury“an is caused anfact that
somethingif that un­by ‘accident’ in actbeingit from causedclude

result”);theproducesforeseen, unexpectedand occurs whichunusual
(Colo. 785,1996), 925 P.2dIns. Co. v.McMillanMut. Auto.State Farm

term).(court ambiguous See“accident” to be andetermined792-93
(Or. (“[T]heCo., 1998), 997, 1002964 P.2dCountry Mut. Ins.Fox v.also

to that there is onetendency thinkdifficulty is in the
all cir-which accommodatesof‘accident’all-encompassing definition
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(citation omitted).thing”)cumstances. There is no such In a case sim-
bar,to the one at the Oregon Supremeilar Court stated:

dependsWhether the occurrence is accidental entirely theupon
point questionfrom which the is Ifviewed. the occurrence is looked
at point person harm...,from the of view of the who inflicts the it is

hand,On the if [the occurrence]intentional. other atis looked from
standpoint, unforeseen, unintended,the victim’s it is unexpected,

every aspectand has an longof accident as as the occurrence was
Therefore,not itprovoked. necessaryis to decide pointwhich of

properview is the one from presentwhich to solve question.the
(Or. 1973),Davis v. State Farm Mut. Auto. 9,Ins. Co. 507 P.2d 10.

lightIn of this apparent ambiguity16 concerning¶ the term “acci-
dent,” ambiguitiesand the established rule that are to be resolved in

insured, Holeman, 25,favor of the Appellant urges¶ this Court to
adopt and to UM theapply coverage following ofdefinition “accident”

Dictionary,taken from Black’s Law 5th Edition:
An anaccident... is event happening anywithout agency,human
or, if happening through which,such agency, an event under cir-
cumstances, is unusual and expected by personnot the to whom it

added.)happens. (Emphasis
that,Appellant arguesfurther in the context of UM coverage, viewing

anwhether “accident” has occurred from the standpoint of the in-
sured victim is the better reasoned rule as it is in keeping with the na-

UMpurposeture and of coverage, and the reasonable expectations of
the insured.

Appellant distinguishes the and purpose liability¶17 nature of cov-
erage coverage.from that of UM Appellant liabilityasserts that cov-
erage third party coverageis the of ispurpose indemnifywhich to the

damagesfor be paidinsured which must to aothers as result of the in-
contrast,sured’s tortious coverageconduct. In UM partyis first cover-

age purpose indemnification,the of which is not but rather to com-
pensate bythe insured for losses produced uninsured Ap-motorists.
pellant notes that this Court has described compensatorythe
purpose coverageof UM veryin broad terms:

protectThe of the statutepurpose completely,[UM] is to those will-
protection, harm,ing acceptto its from all whatever their sta-

driver,passenger, pedestrian of injury, producedthe timetus — —at
by onlymotorists. The the plaintiffuninsured restrictions are that

insured, uninsured,must be an the defendant motorist and that
legallyplaintiff be entitled to recover.
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(1985), 279, 289,217v. Cas. Ins. Co. Mont. 704Guiberson Hartford
(citation omitted).68, jurisdictions74 Courts in other have alsoP.2d

liability coverageUM from anddistinguished coverage pursuedhave
Davis,coverage. e.g.,of UM P.2d 11a liberal construction See 507 at

(“this coverage] . . .portion policy [UMof the resembles an accident
motorist”);thepolicy Leatherbyfor the victim of uninsured Ins. Co. v.

(“uninsured(Fla. 1975), 553, 555App.Ct. 315 So.2dWilloughby Dist.
protection... designed protection injuredfor the of per­wasmotorist

sons, companiesnot for the benefit of insurance or motorists who
(N.M..”);to . Britt v. Phoenix Indent. Ins. Co.damagecause others .

(“[T]he1995), 994, 998 uninsured motorist statute in­907 P.2d was
andcoverage protectto insurance to individual mem­expandtended

against culpablethe hazard of uninsured motor­publicbers of the
omitted).ists”) (citation

coverage liabilityon the distinction between UM andBased¶18
interpretation UMbased on this Court’s liberal of cov-coverage, and

Guiberson, argues that the UM stat-Appellantas described inerage
narrowly preclude coveragetointerpretedbe so as toute should not

by Ap-victims of losses caused uninsured motorists.insured innocent
acts and thestandpoint,that from his the tortfeasors’pellant argues

and,andinjuries produced by unexpectedthose acts were unintended
therefore, arguesHe that this in-constitute an “accident.”

typethe of “accident” for whichpreciselyincident isjury-producing
designed.wascoverageUM

split authoritythere exists a ofnotes that whileAppellant¶19
jurisdictionsin other which have considered whetheramong courts

ofpurposes coverage,be “accident” for UMmaytort anan intentional
holdingin thehave answered the affirmativemajority questionthe

victim’s perspec­be viewed from the insuredthat “accident” should
(Ala.Cas. Ins. Co.v.Mitchell Civ.Alabama Farm Bureau Mut.tive. See

1129; Farm Mut. Auto. Ins. v.1979), 373 State Co.So.2dApp.
(Colo. 1996), 785; Willoughbyv.LeatherbyP.2d Ins. Co.925McMillan

553;(Fla. 1975), So.2d Protection Ins. Co.App.Dist. Ct. 315 American
(Ga. 1979) 540; v.Ganiron Hawaii Ins.Ct. 258 S.E.2dApp.v.Parker

(Ill.(Haw. 1987), 1210; Country v.P.2d Cos. BourbonAss. 744Guar.
(S.D.­526; Milwaukee Mut. Co.v.Butler1984), Ins.462 N.E.2dApp. Ct.

(La. 1978),491; App.Ct. 3571985), Redden v. DoeF.Supp.615Ind.
(Md. Spec. App.Co. Ct.Mut. Ins.632; Harris v. NationwideSo.2d

(Mo.Ins. Ct.Merchants Co.1997), 447; Keeler Farmers and699 A.2d v.
(N.M. 1995),Co.307; v. Indem. Ins.Britt Phoenix724 S.W.2dApp.),
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(N.C.994; 1964),907 P.2d Nationwide Mut. Ins. Co. v. Roberts 134
(OhioS.E.2d 654; Saylor 1973),Celina Mut. Auto. Ins. Co. v. Misc. 301

(Okla.721; Stucky 1989),LongN.E.2d v. Ct. App. 500;783 P.2d Davis
(Or. 1973), P.2d 9;v. State Farm Mut. Auto. Ins. Co. 507 Gen. Accident

(R.I. 1990), 1240;Ins. Am. v. Olivier A.2d SteppCo. 574 Hillv.of
(Tenn. 1993), 181984;App.Ct. 1993 WL v.Whitehead State Farm

(Tex. 1997),App.Mut. Auto. Ins. Co. Ct. 952 79.S.W.2d But see
(Minn. 1992),McIntosh v. State Farm Mut. Auto. Ins. Co. 488 N.W.2d

(under476, 479 coverage,UM to per­“accident” is be viewed from the
(N.tortfeasor); 1994),spective of the v.Lindstrom Hanover Ins. Co. J.

(N.J.A.2d 1272, 1276(holding649 that v.Sciascia American Ins. Co.
1982), 1118,Super. 443 A.2d that purposeswhich held for of UM cov­

erage, accident must be viewed from the insured victim’s perspective,
longer respectable authority”); McCarthywas “no v. Motor Vehicle

(N.Y.Corp. 1962),Accident App. Ct. 188 N.E.2d 405Indemnification
(where Motor Vehicle Accident Indemnification Corporation, a
quasi-public by state,institution established the was exonerated

payment liabilityfrom of benefits due to the intentional acts exclu­
liabilitysion of the automobile policy, insurer was therefore not liable

UM injuries act);under its endorsement for bycaused intentional
(Vt. (sameLandry Dairyland 1997), 1035,v. Ins. Co. 701 A.2d 1036

holding but under fact that UM coverage expressinsured’s contained
injuries acts);exclusion for bycaused intentional Roller v. Stonewall

(Wash. (“accident”1990), 207, 210Ins. Co. 801 P.2d is event occurring
motivation).design,without intent or obvious

Appellant argues¶20 also that application of the insured’s view-
point to the definition of “accident” comports with the reasonable ex-

ofpectations Appellantthe insured. asserts that a UM policyholder,
having paid premiumsthe for UM coverage, legitimately expects cov-
erage injuries byof caused regardlessuninsured motorists of

injuries intentionallywhether the are negligentlyor sup-caused. In
assertion,ofport Appellantthis torefers one commentator who

writes:
perspective injured[F]rom the of the person, unless the tortious

ofconduct the uninsured or provoked byunidentified motorist was
injured person, injuries resultingthe the events and the from in-

tentional acts are indistinguishable from those that result from
words,negligent injuriesacts. In other when are viewed from the

pointvantage injured person,of an of injuriesthe cause the is no
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injureda personthan the situation in which is as aless fortuitous
operationthe of an uninsured vehicle.negligentresult of

coveragemotorist insurance terms should be struc-Uninsured
tointerpreted implement public’stured and the interest of foster-

uninsuredby the motorist stat-ing public policy,the manifested
responsibility legislation, providingfinancial of indemni-utes and

Moreover, extending coverageto innocent victims. for suchfication
and,certainlyalmost is in accord with the reasonableoccurrences

they insurance actual ex-purchasers,to the extent exist for most
compensationwithcoverage providethat the will thempectations

in such cases.
Widiss, Motorist Insurance1 Alan Uninsured and Underinsured §I.

(footnote omitted).(2d 1990)10.2, at 512-13 ed.
the cited in its ar­bycases State FarmAppellant acknowledges¶21

upheld denials of in­gument the District Court where this Courtto
torts, thatarguesto victims of intentional but thesesurance benefits

McGehee,grounds. 219 Mont. atdistinguishable on two Seecases are
306-08, 711 liabilityof insur­(affirming generalP.2d at 827-28 denial

express language ofpursuantvictim of to theance benefits to assault
injuries resultingcoveragecontract fromexcludingthe assailant’s

insured); Ad­of the Burns v. Underwritersfrom intentional acts
508, 510, 712,(1988), (affirming765 P.2d 713justing 234 Mont.Co.

liability to victim of assaultof insurance benefitsgeneraldenial
contained as thatnearly identical contract exclusionwhere contract

(1990),v.McGehee), Hampshire GroupNew Ins. Streckercontained in
(same481-82, 130, for478, 798 P.2d 132 result victim of244 Mont.

liability insuranceseeking generalundersexual molestation benefits
exclusion); Ins. v.Farmers Union Mut.contract with similar

(1993), 107, 109, 847 1360,P.2d257 Mont.Kienenberger 1361
aspolicy languageandcoverageof under similar facts(affirmingdenial

Strecker).
inFirst, insurance contracts the abovenotes that theAppellant¶22

acts thecoverage intentional of in­excluded fromexpresslycases
sured, judice no such exclu­provision sub containswhereas the UM

clarify term “accident.” Sec­otherwise define or thesion and fails to
the Court toond, it was reasonable fornotes that whileAppellant

policy against in­publicthe cases on theholding in abovepremise its
McGehee,torts, 219for their intentional seewrongdoersdemnifying

828, Appel-308, 711 is reasonable to do so here.at it notat P.2dMont.
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this,argueslant that in a case such as where the contract at issue is
coveragepartyfirst and the insured theis innocent victim rather

tortfeasor,than the the adanger beingof tortfeasor indemnified for
wrongful Therefore,his act does not exist. Appellant argues, pub-the

policylic consideration underlying the above inapplicabledecisions is
(Mo.to the instant case. See Keeler v. andFarmers Merchants Ins. Co.

1987), (La.App. 307, 309-10;Ct. 724 S.W.2d Redden v. Doe App. Ct.
1978), 632, 633-34; Widiss,357 So.2d supra, at 513. addsAppellant

subrogation againstthat State Farm’s Morehead and his companions
defray anywould “indirect benefit” that State Farm claims would ac-

Appellantcrue to the men if Moreover,recovers UM benefits. Appel-
pointslant out that his being punishedassailants are for their actions

penaltiestopursuant provided by the criminal code.
In toresponse Appellant’s Statearguments,¶23 Farm counters that

aadoptwe need not ornew different definition for the term “accident”
unambiguous.because the term is arguesState Farm that we should

reject subjectivethe aapplication perspectiveof to the term “acci-
apply objective, common-sense,dent” and instead the plain meaning

common-sense,to the term. State plainFarm views the meaning of
encompassing onlythe term “accident” as events that occur without

“[t]hus,design,intention or perspectivethe of the opposedinsured as
the tortfeasor not inquiry.to is a relevant Either an incident anis ac-

Roller,cident or it is not.” 801 at arguesP.2d 210. State Farm that it
should be self-evident encompassthat “accident” does not a criminal

where, by definition,assault someone has acted intentionally.
Further, State Farm Appellant’s regarding¶24 refutes claims the

nature and ofpurpose coverage.UM theRegarding nature of UM cov-
erage, McIntosh, 479,FarmState cites 488 N.W.2d at arguesand that

coverage partyUM is not “true” first coverage, like health insurance
coverage.or no-fault State Farm asserts that health insurance and

coverage partyno-fault are true coverages they trig-first because are
solely thegered upon being arguesinsured harmed. State Farm that

coveragesthe “focus” of these is on the insured. State Farm distin-
guishes coverages coverage,these from UM triggered solelywhich is

byupon a determination that the insured was harmed an uninsured
that,argues liability coverage,motorist. State Farm similar to the “fo-

coverageUM oncus” of is the uninsured motorist.
Regarding purpose coverage, arguesthe of UM Farm thatState¶25

compensate persons injured byit is to innocent motor-not uninsured
ists, provide liability policybut rather to “a substitute which stands
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carry.”toproxy for that which the uninsured motorist chose notas
McIntosh, toN.W.2d at 478. State Farm adheres the488 McIntosh&

closelycoverage correspondsthat “uninsured motorist more toview
liability tosecurity reparationfor tort than it does basic benefits.”

McIntosh, position,itssupport488 N.W.2d at 479. In further of State
(1972), 60,50, 193,Mont.cites Sullivan v. Doe 159 495 P.2dFarm

198, wherein this Court stated:
.behind the enactment of . . “uninsuredlegislative purposeThe

injuredtosimply place policyholderis ... the incoveragemotorist”
position he have if the uninsured motoristthe same would been

added.)(Emphasis....liabilityhad insurance
(1985), 21, 25,218Likewise, Fire Ins. Co. Mont.in Hubbel v. Western

111, 113, stated:706 P.2d we
placenot he used to the in-provisionsmotorist should[U]ninsured

he be under thepositionin a better than wouldjured policyholder
existing policy. (Emphasisan insuranceordinary provisions of

added.)
bar,argues that in a case such as the one at whereState Farm¶26

by liabilitylegally adequatewas covered automobilethe tortfeasor
insurance, intentionaldue to the tortfeasor’s commission of anbut

“uninsured,” recovery damages injuredof under thehe deemedtort is
injuredplace posi-the victim in a betterUM insurance wouldvictim’s

had under the tortfea-recoveryif been allowedtion than he would be
liability Washington SupremeState Farm notes that thepolicy.sor’s

the context of underinsuredthis same conclusion inreachedCourt
coverage:motorist

insurance,assailant] had carried automobileMcKay [the[I]f
injuriescoverage for the he sus-have received noRoller would

inten-[liability] policies do not coverbecause traditionaltained
reasoning concludeby adoptthe insured. We this andtional acts

coverage to Roller would ef-provideto underinsured motoristthat
he inin than would have beenfectively place positionhim a better

coverage.McKay liability insurance”“adequateif had
Roller, at 210 .801 P.2d

publicassertion that theAppellant’salso criticizesState Farm¶27
in-for acts iswrongfultortfeasors theirindemnifyingagainstpolicy

argues coverageif UM isState Farm thatcoverage.to UMapplicable
assault, “indirectly”the assailants areof criminalto victimsextended

dam-the victim’spayingand are not forcoveragereceiving insurance
of un-typeof the insuranceregardlessthatarguesState Farmages.
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recovers, consequencesder which a victim the of the assailants’ acts
argues preventedare still muted. State Farm further that it is from

subrogating because,against the assailants in this case pursuant to
(1991),Bottomly 66, 70,Continental Ins. Co. v. 250 Mont. 817 P.2d

1162, 1165, mayan subrogate againstinsurer not its own insured.
Finally, State Farm refutes Appellant’s applyingclaim that a¶28

subjective comportsstandard to the term “accident” with the reason-
ofexpectations quotes McIntosh,able the insured. State Farm 488

479, the SupremeN.W.2d at wherein Minnesota Court stated:
Indeed, we not think pay premiumsdo those who into un-poola for

coverage reasonably expectinsured motorist those funds to be
injuriespay compensation which,available to for for if the unin-

insured,sured motorist were his insurance company would not
have to pay.

Similarly, Farm theargues averageState that insured notdoes reason-
ably expect coverage equatesthat UM to general “crime insurance.”

Upon argumentsconsideration of the parties’¶29 and authori­
ties, we conclude that the term ambiguous“accident” is itbecause is
subject Holeman,to more than one interpretation.reasonable See ¶

drawing conclusion,25. In this we find thecompelling facts nei­that
thether statute nor the UM atprovision issue defines “accident” or

injuries intentional,excludes from coverage bycaused opposedas to
negligent, acts of the uninsured motorist. There exists legislativeno
history from which to ascertain whether the Legislature,Montana in

statute,enacting the UM intended coverage injuriesto exclude from
by intentionalcaused acts of the uninsured In interpretingmotorist.

statute,a this Court can neither insert what has been omitted or omit
1-2-101,what has been inserted. Section MCA. The fact that courts

split meaningare to theas of “accident” further ourconfirms belief
subjectthat the term is to more than one interpretation.reasonable
majority jurisdictionsLike the of which¶30 have considered the

“accident,” that,meaning of we believe when viewed from the stand-
victim,point of the insured an injury-producing incident is no for-less

simply the intentionally. manytuitous because tortfeasor acted Like
majority view,theespousing persuaded bycourts we are the reason-

(Ohioing Saylor 1973),in Celina Mut. Ins. Co. v.articulated Misc. 301
721, 723,N.E.2d wherein the court stated:

subjectcase]this deal with the of uninsured[In we motorists cover-
paid[insureds]The have the insurance and haveage. premiums

consciously protection.contracted with the for The intent[insurer]
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the injuryin the mind of the insured at time of should determine
acts or thethroughwhether the are accidental intentional. To look

theeyes ofthe uninsured rather than insured in this factual situa-
twistingrequire pur-tion would an unconscionable of the obvious

coverage.ofpose purchasing insurance
logic require interpre-All and would a construction andreason

be ofviewpointtation that intent of mind should taken from the
clearlyin the was notthe insured. Since the insured instant case

herself,acting intentionally [insured]to warn since the in the in-
contract;privythe to the insurance since thepartystant case was

for toparty paid premium coverageherein is the who the[insured]
byinjuryfrom the risk of caused an uninsured thirdprotect herself

theprovisionsit is the belief that the of insuranceperson court’s
favorably from view-must be construed most the insured’spolicy

point.
reject argument that there exists anState Farm’sWe¶31

“accident” suitable for allall-encompassing purposes,definition of
only that occur without intentionthat “accident” includes eventsand

Auto. Ins. Co. v.design. point,this we find State Farm Mat.or On
(Colo. 785,1996), Inparticularly925 P.2d instructive.McMillan

McMillan, made a claim for bene-victim of a criminal assault UMthe
theinsurer, arguedState Farm that becausewith her State Farm.fits

injuries bynotintentionally, the victim’s were causedactedtortfeasor
Inprovision. rejectingof UMmeaningwithin the thean “accident”

noted:argument, Supremethe Colorado Courtthis
theory uninsured motorist cover-of State Farm’s of[Application

ar-unintended results. State Farm’swould lead to absurd andage
intentional, anegligent, as to acts ofonly opposedis thatgument

argument,oralpolicy. Duringare covered thetortfeasor under
carposition,with its if theFarm conceded that in accordanceState

motor-by the car of an uninsuredby an insured was struckdriven
through asignala traffic and drovedeliberately ignoredist who

the be-policybe underthe would not coveredstop sign, insured
cannotbe an “accident.”Weresulting collision would notcause the

such an unreasonable result.countenance
agree Supremethe ColoradoMcMillan, P.2d n.12.We withat 794925

only negli-waya as to includedefining “accident” in suchthatCourt
design,or wouldacts, occur without intentionwhichor eventsgent

coverage.UMpurposethe ofresults and undermineto absurdlead
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“accident,”arguing meaningIn the course of the of both parties¶32
engage unyieldingin debate over the nature and ofpurpose UM cov-

insured,erage, expectationsthe reasonable of the and whether the
public against indemnifying tortfeasors forpolicy their intentional

coverage.in the of UMapplicableacts is context Wewill discuss these
germaneextenttopics theyto the are to whether the term “accident”

ambiguous.is
major premise underlyingThe State Farm’s thatargument¶33 “ac­

cident” not include intentional is coverageshould acts that UM more
closely liability insurance reparationresembles than accident or in­

Farm argues coveragesurance. State that UM was intended to be a
policyliabilitysubstitute for the thethat uninsured motorist chose

McIntosh, 478,carry,not to 488 N.W.2d at and was designed putto the
injured in same hepolicyholder positionthe would been ifhave the

liability Sullivan,had 60,uninsured motorist insurance. Mont. at159
Hubbel,198; 25, 706see at495 P.2d at also 218 Mont. P.2d at 113. Ap­

case,plying principlesthese to the instant State arguesFarm that al­
lowing to UM whenAppellant coverage,recover he could not recover

liability policy,effectivelyunder the tortfeasor’s inplaces him a better
and, therefore,position purposecontravenes the of UM coverage. We
agree analysiscannot with State Farm’s because Sullivan and

Moreover,Hubbel are both distinguishable from the instant case. a
readingcloser of Sullivan reveals that inapposite positionit is to the

by Stateadvanced Farm.
Sullivan, policeIn a passenger injuredofficer was when¶34 the ve­

he ridinghicle in which was collided anwith unidentified motorist.
The question validitybefore the Court concerned the an expressof

theprovision passenger’s policy anyof requiring recovery of UM ben­
recoveryby compensationefits to be offset of worker’s benefits. We

held itprovisionthe invalid because was at variance with the purpose
Sullivan, 60-61, 495coverage.of UM 159 Mont. at P.2d at 198-99. It is

significant describingthat in the of UM thispurpose coverage, Court
providewas both protection policyholderstated that it “to for the ...

against injuriesthe risk of for orinadequate compensation death
motorists,”financiallyby negligence irresponsiblecaused the of and

injured positionplace policyholder“to the in the same he would have
Sullivan,liabilityhadbeen if the uninsured motorist insurance.” 159

60, 495 the reasoningMont. at P.2d at 198. We infer from Court’s and
ofthe off-set Court did believe thatprovisioninvalidation that the not

recovery benefits,UM additionpassenger’sthe of in to worker’s com-
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benefits, placed position.him in a “better” We fail to seepensation
supports argument.Sullivan State Farm’show

Hubbel, business,anco-partnersIn two of oil Hubbel and¶35
by insurance,Pearson, compensationwho were covered worker’s

in an automobile collision. The issue was whether thewere killed
Hubbel entitled to UM benefits under Mr. in­spouse of was Pearson’s

addition to worker’s Thispolicy compensationsurance in benefits.
questionthe in the thatnegative, concludingCourt answered

themeaningPearson was not an “uninsured motorist” within the of
Hubbel, 25-26,Mont. at Theprovision. 218 at 706 P.2d 113-14.UM

that, exclusivitydue the theprovisionCourt noted to of Worker’s
Act,Compensation remedyMrs. Hubbel’s exclusive was worker’s

anyMr.compensation benefits and Pearson’s estate was immune to
Hubbel, 25,by Mrs. Hubbel. Mont. at 706 P.2d atcause of action 218

wascompany112. The Court further commented that the insurance
by carrying“catch-22" the situation of Mr. Pearson ade­in aplaced

insurance, ’’uninsured"yet being simplyauto deemed becausequate
tocompany’s providerefusal to due the ex­coverageof the insurance

Hubbel,Compensationof Act. 218clusivity provision the Worker’s
25, 706 Sullivan,at the Court thatCitingat P.2d 113. reasonedMont.

recovery compensationof worker’s bene­allowing Mrs. Hubbel both
positionin a than if sheplacebenefits would her betterfits and UM
and, thus, beonly compensation benefits wouldrecovered worker’s

enactinginlegislaturethe of the UM statute.contrary to intent the
25-26, con­Hubbel, Mont. at 706 P.2d at 113-14. Based on these218

siderations, Mr. not an unin­the Court determined that Pearson was
themeaning policy.the ofsured motorist within

Hubbel,the In thedistinguishableis from instant case.Hubbel¶36
compensation for Mrs.possiblefaced with two sources ofCourt was

benefits,UM and an ex-Hubbel, compensation benefits andworker’s
yield arethat made one to the other. These factorsclusivity provision

Here, Appellant cannot collect underin the instant case.presentnot
thus,liability and, only source com-policy has one ofthe tortfeasor’s

recovery of UMAppellant’sUM fail to see howbenefits. Wepensation,
Rather, re-place position.him a he would bein betterbenefits would

hadcompensation would have received he beenceiving same hethe
liability policy.under the tortfeasor’sto recoverentitled

ofreasoningwe that thebeing distinguishable, notefromAside¶37
In ashaky ground.on dissent-in Hubbel standsmajority opinionthe

Hubbel, majoritytheSheehy commented thatto Justiceing opinion
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by Sullivan, and essentiallywas uninstructed turned Sullivan on its
by legislativeignoring policy providehead “the to UM coverage which

Hubbel,stronglywe have heretofore supported.” 27-29,218 Mont. at
Sheehy706 P.2d at 115. Justice further commented:

The basic fault in the reasoning majority... theyof the is re-have
garded interpretationthe of the CompensationWorker’s Act and
the CoverageUninsured Motorist Act from the viewpoint of the in-
surer, viewpointand not from the the Farm,of claimant. To State
Pearson is not uninsured policy provide liabilitybecause its does

claimants,coverage however,to him. To the Hubbel Pearson un-is
because, throughinsured legal technicality,...a the Hubbel heirs

judgment againstcannot obtain a Pearson which could be satisfied
liability portionunder the theof State Farm Ifpolicy. State Farm is

catch-22,caught in a then the Hubbel heirs are acaught in
catch-44, whammy. getsa double State to keepFarm the formoney

premium;which it collected a the Hubbel getheirs do not to collect
under theanything coverage.uninsured motorist

Hubbel, 29,Mont.218 at 706 P.2d at 115-16.
on arguments, rejectBased the weaknesses in its¶38 we State

position coverage closelyFarm’s that UM liabilitymore resembles
coverage than accident or reparation coverage, and Appellantthat

be placed position bywould in a better ofrecovery UM con-benefits in
purposethe coverage.travention of of UM

Regarding topic,the next expectations¶39 the reasonable theof
insured, agree Appellant’s analysis.we with averageWe believe the

that,reasonably expects longinsured so as an injury-causing event is
by insured,unforeseen unprovokedand the injuries bycaused unin­

sured motorists will be UMby coverage regardlesscovered of
theywhether were caused ornegligently intentionally. State Farm’s

argument, averagethat the insured reasonably expectdoes not UM
coverage general insurance,” disingenuousto be “crime is lightin of

scopethe limited of our discussion in this first the opinion.section of
Here, onlywe are discussing whether “accident” should be viewed

the perspective. illogicalfrom insured victim’s It is to assume that
viewing standpoint“accident” from the of the insured victim would

coverage equivalent generalmake UM to crime insurance. It appears
State Farm’s remark is more to thedirected second section of this
opinion question: degreeaddresses the remoteness ofwhatwhich
causal connection must exist between the accident the tortfea­and

theuse of uninsured vehicle in order for the accident to havesors’
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operation,the maintenance use ofthearisen out of or vehicle? We be-
“arisingthe out the element thelieve of use” is most formidable obsta-

coverage. arecovery per-cle to a victim’s of UM Once court has been
injuriesa victim’s arose out ofthe use an ve-suaded that of uninsured

hicle, difficultyit little the thatacceptingshould have notion
torts and that in-maybe permittingintentional “accidents” victims of

to UM does not toequate generaltentional torts recover benefits
crime insurance.

topic, public againstthe last whether the in­Regarding policy¶40
applicablefor their own intentional torts is indemnifying tortfeasors

coverage, agree Appellant’s analysis.context of UM we with Un­the
the intentional tort the andcoverage,der UM the victim of is insured

Thus,indemnifiedbeingof tortfeasors does not exist.possibilitythe
forpublic policy against indemnifying tortfeasors their inten­the

torts, punishmentof de­policy purposea which serves the andtional
terrence, Weinapplicable coverage. disagreein the context of UMis

(1991),Bottomlyv. 250State Farm that Continental Ins. Cowith
1162,66, precludes subrogationP.2d the tortfea­againstMont. 817

subrogation by an insurerBottomly only precludesin this case.sors
in­policya that the insurer has with theagainst its insured under

Here,69-70, 817 P.2d 1164-65. ifBottomly, 250 Mont. at atsured. See
benefits, policythe Staterecovered UM under which FarmAppellant

Appellant.is one toright subrogationa of the issuedwould have
Thus, against thesubrogateFarm could tortfeasors becauseState
they parties.would be third

ambiguous,the isHaving determined that term “accident”¶41
UMmay purposesact be an accident for ofhold that an intentionalwe

contrary,to whether an “acci­coverage. languagecontract theAbsent
in­standpointbe the of theoccurred must viewed fromdent” has

way,pursuant the ruleonly obligatedare to hold this toNot wesured.
favorcontract must be construed inambiguities in an insurancethat

Holeman, 25, is theinsured, holdingbut we believe ourthe ¶of
ofpurposethe nature andkeepingrule as it is in withbetter-reasoned

Theexpectations of the insured.and the reasonablecoverageUM
intended, orprovoked,neitherundisputed Appellantare thatfacts

Ap­companions.inflicted andinjuries by Morehead histheexpected
Ap­that intentional assault onholding today, it follows theourplying

coverage.UMpurposesfor ofwas an “accident”pellant
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Operation,Did the Accident Arise Out theof
Maintenance, or Use Vehicle?ofMorehead’s

that, case,The ofparties agree under the facts this the relevant¶42
vehicle,uponcenters the useinquiry op-ofMorehead’s rather than its

or The parties agreeeration maintenance. also that in theorder for
out vehicle,accident to have “arisen of the use” of Morehead’s there

nexus, connection,exist amust sufficient or causal between tort-the
injuries.use ofMorehead’s vehicle and Appellant’s par-feasors’ The

however,dispute, legal determiningties the test to be inapplied the
of aexistence sufficient nexus or causal connection in the context of

coverage.UM
argumentSimilar to his in the of opinion, Ap­first section this¶43

argues phrasepellant “arisingthat the out of the use” should be
broadly interpreted to the purposes coverage.effect remedial of UM

test,advocating particular Appellant urgesWithout a this Court to
expansive interpretation “arisinganadopt of out of the use” which

require injury proximatelydoes not that the be bycaused the use of
sense,a legalthe uninsured vehicle in strict but rather arequires

showing that injurysome nexus exists between the and the of theuse
vehicle. Appellantuninsured maintains that the fact that in­some

strumentality of theindependent uninsured vehicle was the direct
not, by itself,injurycause of should UMpreclude coverage. Appellant

(R.I. 1990),cites General Accident Ins. Co. Am. v. Olivier A.2d574of
(S.C.1240; 1992),Wausau Ins. Co.Underwriters v.Howser 422 S.E.2d

(Ga.106; 1982),App.and Insurance Co. Am. v. Dorris Ct. 288of N.
856,S.E.2d as both for his andsupport position examples expan­of

maysive tests which this theadopt purposesCourt to serve of UM
coverage.

Olivier, motorist,In bythe insured was shot a with whom she¶44
collision,had been involved in a as she frompreviously awaystood

waiting to a about Ingive policeher car statement to the the collision.
injuriesthat ofholding the insured’s arose out the use of unin-the

vehicle, Supremethe the phrasesured Florida Court construed “aris-
meaning ‘proximately by’of the use” as caused but hav-ing out “not as

ing meaning simply require[s]a broader that some nexus between
injury.” Olivier, (followingthe motor vehicle and the 574 A.2d at 1242

(Fla. 1984),Co. v. 1116EmployeesGovernment Ins. Novak 453 So.2d
the(construing phrase personal injury protectionthe in context of

benefits)). test, itsupport expansiveIn of its the court reasoned that
unnecessary instrumentalitybefor the uninsured vehicle to thewas
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of because beinjury policy interpretedthe the should to effect broad
Olivier, 574 1242. The thecoverage. A.2d at court embraced principle

‘arisingclause of the use of the vehicle’ isthat “the out motor framed
general, comprehensivein terms in order to the intentexpress to ef-

Olivier, atcoverage.”fect 574 A.2d 1242.broad
Howser, injuredan pursued,In insured was when she was¶45

threatened, then unknown in car. Atbyand shot an assailant a the
theshooting, drivingthe insured was her vehicle when thetime of un-

andbegan following “bumped”motorist her then the backknown of
alongsideher his The pulledvehicle with automobile. motorist the in-

gun attempting getthreatened her with a while tosured and her to
vehicle,escapethe tried to in thepull over. When insured her motorist

Howser,atshots her vehicle and she was wounded. 422fired several
S.E.2d at 107.

injuries out of theresolvingIn whether the insured’s “arose use”¶46
vehicle, theof the uninsured the court stated that test was “some-

cause and more than the vehiclething proximate somethingless than
or, “theinjury”site of more whetherbeing simply,the mere the use of

Howser,causally injuries.”the to the claimant’svehicle contributed
KlugContinental Ins. Co. v.(relying422 at 108 on WesternS.E.2d

(Minn. 876).1987), test,applying415 N.W.2d In this the court deter-
causallythe vehicle’s use tomined that uninsured contributed

played indispensable ininjuries because the vehicle an roleHowser’s
explained:the Howser. courtattack on The

bar, it that the vehicleapparentcase at is unknown was anIn the
accessory to This is in whichthis assault. not a case the as-active

tomerely provide transportationused the vehicle to the si-sailant
shooting. happened,wherethe Nor is it a case the assailanttus of

stationary timeincidentally, to be in a vehicle at the of thesitting
Only through use of his vehicle was the assailant able toattack.

Howser, thereby enabling carry pistolhim to out theclosely pursue
gunshot ongoingThe the culmination of an assault inassault. was

part.an Addi-played integralthe vehicle essential andwhich
could have the assailant ationally, only provideda motor vehicle

Thus, causalescape. we find a sufficient con-quick and successful
the vehiclethe use of assailant’s andexists betweennection

injuries.Howser’s
(citations omitted). finding aat After suffi-Howser, 422 S.E.2d 108

connection, it if an act ofcourt held must determinethecient causal
Howser,breaking causal link.thesignificance occurredindependent
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independ-422 S.E.2d at 108. The Court concluded there was no act of
ent which broke the causal link as “thesignificance unknown driver’s

shooting inextricablyvehicle and the were asuse of his linked one
Howser, 109.continuing assault.” 422 S.E.2d at

Dorris, the theinspectingIn insured was mirror of his vehicle¶47
byhad struck inmovingafter it been another motorist the opposite

pulled updirection. The motorist turned his vehicle around and
alongside the insured. An altercation ensued and the motorist
pointed pistola at the insured. The insured dove in his vehicle and
sped away. Then the pursuedmotorist the insured and fired several
shots, ofwhich hit the Insome insured’s vehicle. the course of pursuit,

injuriesthe lost control ofhis vehicle andinsured sustained hiswhen
Dorris,vehicle veered the road andoff overturned. 288 S.E.2d at 857.

determining injuriesIn whether the¶48 insured’s “arose out of the
vehicle,use” the Georgia Appealsof uninsured the Court of employed

followingthe test:
term of”“arising proximate[T]he out does not mean incause the

sense,legal require findingstrict nor a injury[sic] that the was di-
rectly byand proximately vehicle,caused the ofuse the nor that

exertingthe insured any physicalvehicle was uponforce the in-
strumentality which was the immediate cause the injury.of . .

do____Case[Ajlmost any causal connection relationshipor will law
the injuryindicates that need not be proximatethe result “use”of

sense,in the strict but it be somethingcannot extended to dis-
tinctly remote. Each case its preciseturns on individual facts. The

to answered isquestion injury “originated from”,be whether the
in”, of”,origin “grew“had its out or “flowed from” the use of the ve-

(Citations omitted.)hicle.
Dorris, 288 S.E.2d at (citing858 Southeastern Fid. Ins. Co. v.Stevens
(Ga. 1977),App. Ct. 236 S.E.2d (construing phrase550 the “arising
out of the use” in the context of personal injury protection coverage)).

test,In theapplying injuriesthis court determined that the insured’s
“arose from” the motorist’s use of his to perpetratevehicle an assault
on the insured. The court reasoned:

truck,it not forHad been the “use” of the unidentified the continu-
and,ing happened presumably,assault would not have appellees

viewed,injured.would not have been thus liabilityAs the of the un-
injuries from”,identified driver for the to appellees “arose “had its

in”,origins “grew out of”or “flowed from” his vehi-utilization ofhis
cle as a means to perpetrate uponan unwarranted assault them.
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the evidence the crash of the truck re-[insured’s]Under was the
high duringthe course ofspeed shootingsult of chase the which oc-

connectionWe are that appearscurred. satisfied where a between
[ultimatethe of the the the[uninsured]“use” vehicle and crash of

resulting injuriesand such to render it morevehicle]insured’s as
other,the the itlikely grewthat one out of comes within the cover-

age defined.
omitted).(citationsDorris, 858-59288 S.E.2d at

tests thearguesState Farm that the articulated in above cases¶49
effectively coveragemake UM a forsurrogateare much too broad and

Moreover, argues,State Farmgeneral crime insurance. the above
accurately parties contractingthe intent the intests not reflect ofdo

(Wyo.1992),coverage. v. Services Ass’nfor UM See Ulrich United Auto.
942, 949. Ulrich,Relying on State Farm that the “aris­argues839 P.2d

“unambiguously expressed] parties’out the use” the in­ing phraseof
injuriescoverage exists for that result as a natural conse­tent that UM

Ulrich,the ofan insured vehicle.”See 839 P.2d at 948.quence from use
adoptto “naturalurges Wyoming’sFarm this Court conse­State

test, test, determiningor for whether anquences” a similar restrictive
out of the use of the uninsured vehicle.injuriesinsured’s arose

motorist, insured,Ulrich, theacquaintancea who was an ofIn¶50
gasair his tire at a station. The motoristputtingsaw the insured into
truck a thatgas parkedthe station and his in mannerpulled into

began yellingThe then andthe insured’s vehicle. motoristblocked
insured, a Thethreatening attempting pick fight.the to motorist

longer blockingit vehi-truck so that was no the insured’smoved his
cle, to The thenit the insured’s vehicle. motoristparked paralleland

gunfireat of culmi-exchangea the insured. An ensuedpointed gun
the insured while the insured was at-nating shootingin the motorist

Ulrich,escape in his vehicle. 839 P.2d at 944-45.tempting to
injuriesthe did not out ofthe useholding that insured’s ariseIn¶51

truck, the “nat-WyomingSupreme appliedthe Courtofthe motorist’s
(fol-Ulrich, P.2d atcoverage.test to UM 839 948consequences”ural

(constru-1979), 796, 807Worthington (Wyo.v. 598 P.2dlowing State
liabilityuse” the context of cover-“arising out ofthe ining phrasethe

consequences testthe naturalWorthington court describedage)).The
as follows:

use, theinjury arose out of evidencedetermining whether anIn
incidentit the natural and reasonablethat wasmust demonstrate

vehicle, the causal connec-use an insuredconsequence of the ofor
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reasonably injurytion Ifbeing apparent. directlythe was caused
by independent causeintervening whollysome or disassociated
from, of,independent automobile,or remote from the use of the the
injury be held to arise out of its use.cannot The resolution of the

necessarilyquestion depends great degreeto a theupon particular
bypresentedfacts each individual case.

Ulrich, Ulrich,839 P.2d at 948. this test to the courtApplying con-
injuriesthat did not occur as a ofconsequencecluded Ulrich’s natural

truck,use but occurredthe of the motorist’s rather as a natural conse-
Ulrich,gun.of the motorist’s use of a 839 atquence P.2d 949. The

further that thecourt commented motorist’s intentional act of shoot-
independent, injuries,was an ofing intervening cause Ulrich’s ren-

dering legally insignificant. Ulrich,the motorist’s use ofhis truck 839
atP.2d 949.

jurisdictionsState Farm cites cases courts inseveral from other¶52
applying interpretationa restrictive to out of“arisingalso the use.”

(Mich.e.g., 1975),v.Aetna &Kangas App.See Cas. Sur. Co. Ct. 235
42, (holding vehicle,N.W.2d 50 that where leftoccupants uninsured

pedestrian, pedestrian highwayassaulted a ran into and was struck
truck,aby no causal connection existed pedestrian’s injuriesbetween

and use of the uninsured vehicle because “assaults and fisticuffs are
vehicle”);not normal foreseeable occurrences in the use of a Lemmons

(Mo. 1994),PropertyPrudential & Ins. App.v. Cas. Co. Ct. 878 S.W.2d
853, 857 (holding requisite exist,that for tocausal connection the ve­

must instrumentalityhicle be the which injury, merelycaused the not
a contribution which acauses condition which in turn causes the in­

(E.D.jury); 1995),Doe v. State Farm Mut. Fire & Co. Va.Cas. 878
F.Supp. 862, (holding injuries864-65 that must be connected to the

car,of the car a ause as i.e. as means transportationof rather athan
acts).criminalsitus for the commission of

advocating tests,In respectivetheir party¶53 neither explicitly ad-
dressed the of the phrase “arisingissue whether theout of use” is am-
biguous. brieflyState Farm bytouched on the issue quoting Ulrich

“arisingwhich states that the out of phrasethe use” “unambiguously
parties’expressed] coveragethe intent that UM injuriesexists for

consequencethat result as a natural thefrom use of an uninsured ve-
Ulrich, stated,hicle.” See 839 P.2d at 949. As anpreviously ambiguity

wordingexists when the contract taken as a in phraseol-whole its or
reasonably subject Holeman,isogy interpretations.to two different ¶

questionWe the of inambiguity25. examine insurance contract lan-
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viewpoint averagefrom of a consumerguage intelligencethe with but
Holeman, Upontrained in the law ornot insurance business. 25.¶

the phrase “arisingwe determine that out oftheprinciples,these use”
reasonablyitambiguous subjectis to more than one inter-is because

In thecases where the uninsured vehicle is instrumental-pretation.
and, therefore, injuries,theity legalthe cause of insured’s we are cer-

hispolicyholder injuriesthe UM would think that or heraveragetain
However,theout of the use of uninsured vehicle. we cannotarose

average policyholderwith State Farm that the UM would notagree
the theinjurieshis or her arose out of use of uninsured vehiclethink

instrumentalityiswhere the uninsured vehicle not the caus-in cases
injuries, a theprime accessory,the but is without which in-ing

severity injuriesor notjury-producing incident the of the would have
Indeed, opposite.we think theoccurred.

“arisingthe use”Having phraseconcluded that out of the is¶54
ambiguityresolve the in favor of theambiguous, we insured.

Holeman, jurisdictionswithalign adopting25. We ourselves those¶
restrictive, interpretation phrase.rather than of theexpansive,an

the articulated in Dorris. Weadoptwe fact-intensive testSpecifically,
injuriescoverage,ofUM an “arise outpurposesthat for insured’shold

from,originateinjuriesof vehicle if the orthe use” an uninsuredof
Dorris,of, from the use of the uninsured vehicle. 288out or flowgrow

Olivier, outagree phrase “arisingwith that the ofat 858. WeS.E.2d
broadly to theinterpreted purposeseffect remedialthe use” should be

Olivier, 574 atcoverage. A.2d 1242.of UM
slopeslippery argumentare of State Farm’s andcognizantWe¶55

theapplying expansive interpretation phrasean toits concern that
coverage the extentexpandout the use” would UM to it“arising of
However, thancrime insurance. rather ad-generalfunction aswould

undulyan restrictive test of causalby fashioningthis concerndress
it better to ansuggests, applyFarm we thinkrelationship, as State

and, basis, distinguishbyon a case those casestest caseexpansive
relationship be-a or tenuous causalsuggestthe facts remotewhere

use the uninsured vehicle frominjuries and the ofan insured’stween
inextricablythe two arefacts demonstrate thatwhere thecases

linked.
that the Dorris testMoreover, recognizesFarmappearsit State¶56

thatcoverage.UM We note inthe context ofinis workable
itfacts where wasto other cases with similaranalogizing this case

existed, Farm cited Cannon v.relationshipno Statethat causalheld
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(N.H. 1994),Bonding 270,& A.2d employ-Maine Cas. Co. 639 a case
Cannon,same test as ining expansivethe Dorris. In a motorist en-

the insured in a of “cat ongaged game and mouse” the Interstate and
pass.not let the insured The used “hostile sig-would motorist hand

pullto indicate that he wanted the to over.nals” insured The insured
closelyand drove behindrefused the motorist to ascertain his license

number. The thenplate motorist slammed his brakes. The ininsured
causingturn slammed his stall.brakes his vehicle to The two vehicles

stop touchingto acame without each other. The motorist then exited
vehicle, vehicle,ranhis over to the insured’s smashed the insured’s

fist,side puncheddriver window with his and the insured in the face.
Cannon, 639 A.2d at 271.

In outresolving “arising question,the of the use” the em­¶57 court
from, of,the orployed “originating growing out or theflowing from

Cannon,test of relationship.use” causal A.2d at Applying639 271.
test, the court thatthis reasoned “the connectioncausal between use

tenuous,”injury here is and injuriesand held that the insured’s did
Cannon,out the thenot arise of use of uninsured vehicle. at639 A.2d

(N.H.also Akerley 1992), 511,See Group271. v. Ins. 616 A.2dHartford
(employing expansive515-16 same test as Dorris and holding no

existed).relationship Akerleycausal The Cannon and cases demon­
from, of,“originatingstrate that the or out orgrowing flowing from

test in the coveragethe use” is workable context of UM ex­without
panding scope coveragethe of UM as it a surrogateso to make gen­for

crimeeral insurance.
Having properdecided the test applied determiningto be in¶58

an injurieswhether insured’s arose out use of anof the uninsured ve-
hicle, recognizewe that material disputeda issue of fact is in this liti-

injuries from,whethergation: Appellant’s of,originated grewor out
or flowed from the use of Morehead’s vehicle. Because a is-material

case,fact insue of exists this we hold that the District grantCourt’s of
summary judgment improper.was

We reverse and remand this cause to the District¶59 Court for fur-
proceedingsther consistent with this opinion.

TRIEWEILER, LEAPHART,JUSTICES NELSON and REGNIER
concur.

specially concurring partJUSTICE GRAY in and indissenting
part.

portionI thespecially opinionconcur in of the Court’s which dis-¶60
and relatingcusses resolves the issue to the definition of “accident.” I
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dissent, however, thefrom much of Court’s discussion —and from its
relating “arisingthe issue to out of the of.”resolution —of use Conse-

I in thejoin opinioncannot the overall result of Court’s and Iquently,
affirm Districtthe Court.would

theregardWith to the Court’s discussion of definition of “acci-¶61
however,dent,” I doagree agree,I do not with all that is said therein.

definition,statutory policya or term isabsent the “accident” am-that
Thus, precedent, ambiguityunder our the must be resolvedbiguous.
of insured.in favor the

“arising of,”to the discussion out of the useregardWith Court’s of¶62
ambiguousthat is and that our cases us toagree phrase requiringI the

ambiguities in in favor of the insured arepolicies ap-insuranceresolve
however,mean, most avail-expansiveThis does not that theplicable.

indeed,and,necessarily appropriate properor theapproachable is
particulara test.Appellantthat the does not advocateCourt observes

Court, I under the un-adopt anyLike would not test whichthe¶63
instrumentality ofbe an insured’s in-vehicle must the actualinsured

fight shootinga or occursSuch a test is too restrictive. Wherejuries.
by“bump”arises of—an actual or collision ansubsequent to—and out

vehicle, a an uninsured ve-shootingor occurs from withinuninsured
hicle, is between the use of theagreeI that there a sufficient nexus

injuries coverage.requireand the to UMvehicle insured’suninsured
us, however,the where nopresentlyIn cases such as one before¶64

or assault from within the uninsured vehicle has“bump” or collision
occurred, nexus use of the uninsuredmyit is view that the between

injuries is too attenuated. The tortfeasor inand the insured’svehicle
drivingnot uninsured vehicle.case did not own—and wasthis —the

anthe and committed as-a who exited from vehiclepassengerHe was
that circumstances are suf-agreethe I cannot theseon insured.sault

coverage beimpose requirement provided.a that UMtoficient
summary judgmentgrantthe Court’s ofI would affirm District¶65

Farm.to State
foregoing concurringthejoinsTURNAGE inJUSTICECHIEF

of GRAY.dissenting opinion JUSTICEand


