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and that the Amer-Governor,to thefriends “that he had been
” he had theicans rob the church thatcould not any longer;

was well“in which were all his “that hehopes;”paper,
”off; denote thatand used other exultant whichexpressions,

made,deed was and that athe of theacquisition newly great
In thein andwas effected it his conditionby feelings.change

March; of Sanof he announced to1850,month public4he
withthat a in his otherFrancisco such wasgrant possession,

and in the month of con-detailed,circumstances before April
the land to the claimant.-veyed

was the ofThe does not disclose what depositorytestimony
nor under what cir-Barbara,in Santa nor whenthis grant

what circumstancesthere,it was nor undercumstances placed
have exam-Santillan nor Dr. Poli beenwithdrawn. Neither

in referencewitnesses; nor was Pio Picoined as interrogated
of thetheto authenticity grant.

is that of the conditions of theThere no to show anyproof
The as to thebeen fulfilled. testimony paymenthavegrant

debts, isthe mission and unsatisfac-ofof vagueany portion
obtained,There was no orjudicial possession soughttory.

made the land as the thereof,no claim for toand grantee give
atthe information it.community, large any concerning

is,Our that of theconsequentlyOpinion validity grantthe.
oustained, and that thehas not been decrees of the board of-

and the District Courts are erroneous and mustcommissioners
reversed', that the cause beand remanded to the Districtbe

to dismisswith directions tile claim.Court,

Adams, Plaintiff in Error,G. v. Norris.Edwin Samuel

California, a evidence,where will with its codicils was inIn offered the testator
1848,in an objectionof which died to its admission it hadbecause never been

to probateadmitted was uot well founded. The codicil was not inadmissible
thattestimony on account.as

:twas inadm.ssible the presentNeither because witnesses who were at its exe­
had never been to ancution examined establish it as authentic act.

codicil,the not -appearadmission'of the it does onobjection to thebecause
the instrument that the timepresent duringof witnesses were the wholeface

vql. 23XXIII.
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of the execution of the and itwill, and condispositionsheard understood the
tained, was not well founded.

point.Cases cited to establish this
inIt was in court 'to a customproper go jurythe allow evidence to to the of

that themaking wills,California as to the manner and themof to instruct
evidence was if and noto-competentand that the custom was so prevailing

that op-rious the tacit it of the it willassent to authorities bemay presumed,
erate to repeal priorthe law.

SpanishThe law upon pointthis and Stateexamined, also the of thedecisions
- incourts California.

It was proper in the court to instruct the jury that and witnessesthe testator
should hear and thealike understand and condi-testament, that, theseunder

its thetions, publication as the will of testator should be made.
allwill,With to the of the as theregard proof dead,witnesses were ofevidence

signaturestheir and of admissible,that the testator was of a declara-and also
a ation him that he had will with similarby sindico,made whodevise. The

it, beattested should counted theamong witnesses.
legalandbinding operationThe force of the bycodicil -are to be determined

the law as it existed when the codicil was in which itmade. But the mode
beshould submitted to the and and tojury,court the effect to be thegiven

testimony it,that accompanied law of at thedepend upon the the forum time
cf trial. It was a proper question whether,to be submitted the underjury,to
the itcase, probable bycircumstances of was the lawrequiredthe formalities

compliedwere with.

This ease was writ of error from theup by Circuitbrought
Court of the Uoited States for the districts of California.

It was an ejectment Grimes,Adams and citizensbybrought
recover,of Massachusetts, Norris,De and aCook toagainst

inrancho California. The amended thereducedcomplaint-
to Adams,parties plaintiff, Norris,'defendant.against

Adams claimed, as the heirs at law of one Eliabrepresenting
Gi’imes, and Norris under a codicil to the will of Grimes. The

stand;was,thereforequestion whether the will should
Grimes, who was a Mexican citizen naturalization, madeby

a codicil to his will in 1845, which heby devised the rancho
to his Hiramnephew, Grimes, under whom Norris claimed.

“The codicil was himselfsigned by me,and executed before'
the absencein of the two alcaldes.

“ROBERTO T. RIDLEY, Sindico.
“ Witnesses; Spear.Nathan

Hinckley.”Guillermo
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title,his when themade outtrial, the plaintifftlieUpon
codicil in theevidence,will andtheoffered originaldefendant

been probated.neverwill having
1846,died inall dead. Spearwere HinckleywitnessesThe
Grimes,1849, in 1852. theandof Ridley April,in the fall

1848.November,indiedtestator,
as :was followsfirstThe exception

of tothe theadmittedThe genuineness signaturesplaintiff
and were in evidenceB,A and theythe documents given

; to the admissibil-butwithout objection the-plaintiff objected
the :C,document upon groundsof followingity

as a will or codi-a in evideuceBecause offeredFirst. paper
and which has never beenwithout duly probated,cil probate,
in evidence want of such andbe admitted for probate,cannot

a will untilnot becomedoes probated.
nothe States haveBecause the courts of UnitedSecond.
toor; and no document paper purportingjurisdictionprobate

in the United States.can be court ofbe a will anyprobated
theand admittedthe saidcourt overruled objections,The
de-in theandevidence,document to be permittedsaid given
thedocument,the execution of saidto offer offendant proof

tobeen admittedthe same not probate by any probatehaving
other court.or

tothen and thereThe immediately exceptedcomplainant
was then and therecourt,of the and the exceptionthe ruling

allowed.
numer-be tedious to follow the trial theIt would through

thereon;court,the andmade, toous prayers rulingspoints
the them is stated inbecause substance ofunnecessary,and

defendant,,The found for theof the court. jurythe opinion
the case to this court.upand the plaintiff-brought

Mr. and Mr. for thewas CushingIt by Benjaminargued
error, andin Mr. and Mr. Stantonfor theJohnsonbyplaintiff

defendant.

The California cases to inreferred were the fol-argument
:lowing
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Panaud v. 1Jones, California 497.Reports,
Castro v. Castro, 6 California 158.Reports,
Grimes’s Norris,Estate v. 6 California 621.Reports,
Tevis v. Pitcher, 10 California 465.Reports,

253;1 McAllister’s Reports, case,)(this
The of the counsel sides,botharguments upon investigating

the of theminutely inprovisions Taw forceHispano-Mexiean
in Mexican andCalifornia, theto authorities' uponreferring
that branch of would not be to thejurisprudence, interesting

of volume,the x’eadersof thisgenerality and are therefore
omitted.

Mx. Justice CAMPBELL delivered theof the court.'opinion
The as the of atplaintiff claimed, heirs law of Eliabassignee

Grimes, thedeceased, title of anand undividedpossession
ofof a inpax-cel land Sacramento knownseven-eighths count}7,

theas rancho Paso,del ten squai’econtaining leagues, being
the land to Eliab Micheltorena,Grimes Governorgranted by

California,of the 20th 1844. TheDecember, défendant resisted
the claim, as the of who isGrimes,Hiram a deviseeassignee

the Grimes,of land the lasta codicil to will Eliabby of which
inis the aud of which the is aSpanish language, following

translation:
“ SEAL FIRST —EIGHT DOLLARS.

the mai'itime custom-houseempowered“Provisionally by
the Californias,of of in the of theport Monterey, Department

for hundred and and hun-years forty-foureighteen eighteen
DE_dred and LAPABLO GUERRA.forty-five.

“Micheltorena.
-

[seal..]

“I, Grimes, naturalization,Eliab a Mexican citizen by
made,to add a codicil testament heretofore andto myhaving

lawit with established’in thisof in conformitydesirous doing
it willto be of and inten-do make and declare myRepublic,

hisof this seci’e-of the alcaldetion, jurisdiction,in presence
assistance, as followswitnesses ofand twotary,

“ Grimes,Hirambestow to my2d. I andCodicil give
con-and title which the Governmenttheall rightnephew,



TERM,DECEMBER 1859. 357

Adams v. Norms.

ceded meto to the rancho asknown the ‘rancho(or named)
del Paso,’ California, situated on thein-Upper American river,
as is delineated and in the and title, theappears plan original'
of which exists in the archives ofpublic Monterey, together
with all the and othercattle, horses,, animals, that are on said

as all thealso and andrancho, buildings laboring cooking
all onutensils, and other of mine which is met withproperty

rancho,said a all theofalways proportioncertaindeducting
and and forcattle, horses, animals,other of their produce,

those in ofrancho,who have had the care of said payment
their made.services, to theaccording agreement

evident,“And in order it be I in the mannerthat may sign
1845,above this 18th of at the ofApril,expressed day pueblo

San de and at the same time there remainsFrancisco Asis,
a in archives of the same.thedeposited copy

“ ELIAB GRIMES.
“Before in the absence of the two alcaldes.me,

T. RIDLEY,“ROBERTO Sindico.
“Witnesses:

•“ Spear.Nathan
“ Hinckley.”Guillermo

in inThe verdict and the Circuit Court werejudgment
defendant;of the and the cause is to thisfavor presented

the incourt to decisions ofupon exceptions judgepresiding
the course of the trial.

codicil, established,the thedefendant,The to sustain by
the the of theadmission of- plaintiff, signaturesgenuineness

and thatcodicil,and the witnesses to theof the testator of
in Ho alsoall died 1848.dead,were the testator havingthey

thewitnesses tothe of a number of proveadduced testimony
as,to the mode ofof a in California makingexistence custom

law the Statein the Mexicanto bywills prior any change
Grimes, haddeath,hisbeforeand thatGovernment, shortly

del,Paso,ofhe had devised hisa witness that placeinformed
and de-Grimes,Hiram hisit,the stock on to nephew,with

of his.settlementhis in thehim some aid for nephewsired of
ofbill excep-is in theotherNo testimony reportedaffairs.

that thetheon behalf ofcontended,It was plaintiff,tions.
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codicil trans-was not as nor sufficient toevidence,competent
fer property:

in1. That the codicil had admitted tonever been probate
California, codiciland that the of to thetheproof signatures
was not sufficient to establish its validity.

2. That tothere is no statement in the itself tendingpaper
show that the inwas dictated the testator pres-disposition by
ence of the in thewitnesses, or read over the witnessesto

and at oneof thepresence testator, presenthearing they being
and. the totime,same without or asideinterruption turning

act, over,other and been so or so'readdictated,any having
was his last willdeclared the testator to the witnesses to beby
and testament.

3. That to thethree witnesses of assistance are necessary
sindico,of a andwill, that the not professedvalidity having

witness,to act as a to willsand without receivebeing authority
in that the codicil is of the sufficientvoid for wantcapacity,
number of not bewitnesses, and that this coulddeficiency
cured writtenof custom at with theproof variance-by any
law.

The court did but instructednot these objections,support
inlaws,the that a Mexicanwill, executed under- thejury

witnesses, .ofof twopresence affords no sufficient proofonly
'the satisfied,-fromexecution. But if theshould be proofsthey
in this case, that a un-uniform and notorious custom existed

for the of ten in whichCalifornia,interruptedly space years
authorized the execution of wills in the of two wit-presence
nesses and notoriouswhich custom was so andonly, prevailing
that the tacit assent to it of authorities bethe presumed,may
then the of such a custom, time,and for such a ofproof length
will a of the two witnessesoperate law, and thatrepeal prior

'will be sufficient. On the if a the charactercustom ofcontrary,
described and for the mentioned was not toperiod proved
their satisfaction in such if havecase, three witnesses not
attested to the codicil, it is a nullity.

The court further if,instructed the that from the evi-jury,
dence and under the instructions should find threegiven, they

,b each and allwitnesses will whether ofrequired, inquireay
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the three witnesses the will is or areto that thecompetent;
will written in ifthe either of thebeing Spanish language,

did not or readwitnesses that and notcouldspeak lauguage,
understand it,the the madeof anddisposition property by

thethat testator was in the same such witnesspredicament,
would be and, theunless wasincompetent, established,custom
the codicil null;would be if established,but the wascustom
that custom case;would control the theand if ofsignatures
the testator and of a sufficient number isof witnesses estab-

inlished, the absence of thecountervailing testimony, jury may
ainfer due the will. Thisexecution'of selection somefrom

willtwenty exceptions the thatsufficiently present questions
were considered in the Circuit Court and have been discussed
at the bar of this court.

These instructions an lawexamination of the ofrequire
California, its a State,to as relative topreviously organization
the execution of a thetestament, and modification of that law

the revolution made in its after that event.by systemlegal
law ofThe was introduced into andMexico, forms theSpain
ofbasis its the laws of the Council of thejurisprudence. By

Indies, it was in all cases, andprovided transactions, suits,
which are not decided nor laws inthe containedprovided by
that nor thecompilation, or ordi-by regulations, provisions,
nances, enacted and the anduurepealed Indies,concerning by

orders,those which bemay the laws ofbypromulgated royal
the of shallCastile be observed to thekingdom conformably

Toro,,oflaw with as well to the determi-substance,respect
andnation decision of causes, transactions, as to thesuits,

ofform 1, 1,The Partidas tit. 1. de-part,proceeding. (6 2)
scribes two kinds of onewills. “The is that which is called,

Latin,in testamentum which ameans dec-nuncupativum,
witnesses,laration made sevenbefore whichopenly theby

intestator makes known words or who the personsby writing
are whom he' his andheirs,institutes as the manner in which he

of his other This of will is of Ro-formdisposes property.”
traced theman and can be to modes oforigin, testamentary
thein time thedisposition employed republic. Originallyof.

formthe was but the use of'nuncupative,wholly writing
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was before theallowable testamentum in was intro-seriptis
duced.

The Partidas the-to describe other form of wilt—proceeds
“that which is incalled, inLatin, testamentum whichseriptis,
means a- declaration made -in and in oth,erno way.writing,
This will to be made at thebefore seven calledwitnesses,ought

ofinstance the testator for that theEach' of witness-purpose.
will;-andes to his name at ifthe end of the onewriteought

of them should how otherswrite,'eithernot'know to of the
it for at his testa-him,do "Wealso themay thatrequest. say

to if hewill;tor write his name at the the andend ofought
know; write,should or could not do itthen anothernot may

for at hishim, request.”
The' andwitnesses were toformerly required superscribe

seal as well theas will. If the desired to concealtestatorsign
so,the contents of his will do eitherwitnesses,from he could

will,the or it be andwritten, enclosingtoby writing procuring
init an and theenvelope, his andnameby causingwriting

to writewitnesses their names ou the dec-the withenvelope,
laration that the contained the will testamcmtlast andpaper
of the testator.

The essence of the thein intestamentum consistsseriptis
and whether it whowas theto witnessesvriting, published

concealed,subscribed and it,attested or wasthem,was from
■aaot fact of inany consequence. .But the containedwriting

the was to noenvelope It be writtensubject formality. might
the ortestator, the hand theby of'another. His toby signature

will itself was not required.
The announcement to the will,witnesses that it his andwas

their attestation of declaration,that and the of thesufficiency
seals, were the securities or fraud. Otheronly against forgery

were added,formalities and a of wereexaction those thatrigid
rendered this ofprescribed, form dispositiontestamentary

hand,onerous. On the other the oral will wasornuncupative
to the failsubject that the orobjections die,witnesses might

rememberto the declarations of testator,the or misrepresent
' time,them. In the of athe-form of willprocess orallymaking

became The will and willmystictheunfrequent. olographic
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served desired to conceal dispo-the whoof thosepurpose the.
awill,writtensition of while the preparedtheir property; by

was the form com-witnesses,officer, and attestedpublic by
used ofon the continent Europe.monly

witnesses,ofThe a reduced numberlast-named withform,
This testamentwas law of Toro.in thepermitted bySpain

indis-but he was notbe abeforemight notary public,made
there should boIf made abeforepensable. notary public,

athree but if ther'e was notwitnesses of the notary,vicinage;
had,five becould notwitnesses were unless theynecessary,

in sevenwhich the orevent three witnesses of place, strangers,
Febrero,would 364.be sufficient. 1 Tapia

will the intervention ofThe of the judicialauthentication by
is also of Romanauthority origin.

administration, and ex-in thattraces theSavigny changes
thethe manner in which this penetrated juris-plains system

hist, Ro., 83;du droit and the1of Sav.prudence Europe;
isconsideration,as underresult, it affects the clearlyquestion

ascertained in civilians.the of thewritings
established,Ricard what has been“It results fromsays:

that the before theof-the seven witnessesdepositions judge,
when inthe will has not been drawn upnuncupative writing
at the time it was is in a manner of the of themade, essence

since it have effect without thosetestament, could not deposi­
** *tions.” that“But in to those were drawnrespect

in andhe “the that wereup writing,” says, opening reading
made after the the contributeddeath testator tonothingof.
the of and servedtestament,the tovalidity theonly verify
seals of the render thewitnesses, and to testament public.

title,We insee, however, laws of the whatfrom manner shall
testaments mod. testam.be ad in theopened (quern oper.)

and theCode that it was forpractice thoseordinaryDigest,
who were of theinterested in execution testament tothe apply
to the who the witnesses to comeprtetor, testamentaryobliged
before and seals,him to their and ofadmit or deny signatures

verbal;which he and that thismade a is theproces practice
vyherein the lawcountries prevails.”the Roman

don.,des 1325—1398.Ricard



802 SUPREME COURT.

Adams v. Norris.

The Mexican that the written testamentjurists fromagree
its act,form is not a and authentic and that it is neces-public

to the full of their that those interestedsary, enjoyment rights,
will invest itin the should with that showquality. thatThey

asuch athe of willperson compel production frommay pri-
vate and that the witnesses be examined incustody, may
reference all theto circumstances relative to the' execution of
the thewill, testator;and and death of the and if itcapacity
shall result from these that testament is thethe legal, judge

it to andorder be it obtains the faith due tomay protocoled,
act. writersan authentic or These describe the meas­public

inures to be taken case of the death or absence of the wit­
in the 2nesses, Mex.,order to obtain same result. Sala 127,

128; 327;2 2Curia Febrero ch.Felip. Mej., 25, sec­Mej.,
5.tion

do it toVe not consider whether thenecessary inquire
elevation of this the of anto authentic actwriting grade was
a to the of acondition suit itnecessary support upon anby

or in the tribunals in theheir oflegatee ordinary Department
clear,We think it is theCalifornia. that heir was not re-

strained from the inheritance, the factuponentering by that
done;this was not and that there are circumstances that would

suit,have authorized the heir to amaintain even thethough
betestament could not The existsproduced. right independ-

of that evidence. Merlin, verbo Gab. desently preuve. preuves,
450. This368, testator died in 1848. His devisee seems

have takento of thepossession to him.property bequeathed
isThere no of action the tribunals intestimony any by Cali-

fornia to the of the State Government.previously organization
¥e know that the condition of California frompolitical the

the deathtime of of the testator until the of thatorganization
chaotic,Government was and no inference can be drawn from

such an omission. after the thatofImmediately organization
theGovernment, common law of was introduced,England

and the ancient of thesystemlegal Department abrogated.
No was made for the ofprovision wills that hadprobate been
executed before the introduction of that “The stat-system.

theute of the CourtState,” of “failsCalifornia,say Supreme
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”to wills executed before its to berequire probated;passage
and, “this a omissus;”was not casus “thebut Legislature

intended to exclude them from the theofactually operation
statute their to rest the lawsaltogether, leaving validity upon
under which were made.”they

Norris,Grimes v. 6 621.R.,Cal.
And in Castro v. 6 aCastro, R., 158,Cal. that willthey say,

is the courts of and the as aUnited Statesregarded by England
and atakes effect as' of its ex«cu-conveyance, deed, proof..on

tion, unless bethere be some statute it toexpress requiring
under the Mexicanprobated.” therefore, that,Conceding,

the of the will before somesystem, preliminary proof public
was to it force in a court ofauthority necessary probativegive

that condition has been altered ofjustice, the statutes Cali-by
fornia before adverted to.

is,Our conclusion that the. codicil was not inadmissible as
because it had to andnever been admittedtestimony, probate,

because the were hadwitnesses who at its execution-present
never been examined to it as Theestablish an authentic act.
next will doesbe, the codicil is null because itinquiry whether
not on the face of the will that werethe witnessesappear pres-
ent the andwill,whole time of the execution of theduring
heard and The lawsunderstood the it contained.dispositions
that these not thatformalities doprescribe require express
mention shall made under thebe of their observance penalty

Powers,of the Martin,of 3the testament. In Bonne v.nullity
N. S., 458, the a will mad<*arose in Louisianaquestion upon

1799,in before the ofchange government.
“The Court The law did notSupreme require,.say: Spanish

-as our does,code it should on the face of the instrumentappear,
aitself that all the to •effectto willformalities necessary give

testator,to the hadthe and the witnessesprevious ofsignature
been 2 Ann.with.” In Louis.v.complied Sophie Duplessis,

724, the invokedR., Court The bySupreme principlesay:
the evi-the that a its facedefendants, will must: exhibit upon

havedence that all the formalities itsforrequired signature
been has no testamentsfulfilled, to nuncupativeapplication

are notunder Such testaments requiredprivate signatures.
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themselves,to make full of- the observanceproof and of for­
on the facemalities"which dc not of the will beappear may

the Biec,dehors instrument. inshown histestimonyby sup­
the case áEseriche,to of willreports attachedplement mystic

the solemnitiesbecause for thosefoi thatnullity, required of
the Partidas before' cited,in the law of didclass, not appear

followed. The tribunalto have been of insupreme justice
sustained will. al. dic. v.the Testamento. -AndSup.Spain

ig1the same conclusion maintained the Frenchby jurists upon
Merl.statutes. v. Testament.Rep.similar

theIn order to show that codicil was valid and translative
the defendant introduced evidence aof of custom inproperty,

wills,as to mannerCalifornia the of and the weremaking jury
instructed that the evidence was that,and if thecompetent;

was so and notorious thatcustom the tacit assentprevailing
to it the authorities be it willof tomay presumed, operate

the law. The civilians state that whichprior customsrepeal
invalid,to written law are held be unlessare toopposed they

been confirmed the of thehave specially by supreme power
haveState, or existed and it is materialnotimmemorially;

whether consist in the law,non-observance of the writtenthey
or in the introduction of or toprinciples practices opposed

law;such that valid custom rule,a ob-every presupposes
served as the arewhoby persons it,tobinding subjected by
an unbroken series acts;of similar and that it to thebelongs
sound, discretion and conscience of the tribunals tolegal de-
termine what such a custom can beby testimony established.

Lind’s Juris., 14, 17,of and note.Study
The codes theseSpanish torecognise principles. They say,

aestablish the orcustom, whole of thegreater part people
in it;to concur that ten mustought haveyears elapsed amongst
and at leastpersons present, twenty inpersons absent,amongst

introduced;order to its that it bebeing may twoproved by
sentences of or orjudges tojudgments giveu upon according
it; that, and itbeing general immemorial, or altermay repeal
the anterior thelaw, of the Princeapprobation supposedbeing
or presumed.

De Asso & Rodri. ch. 1Inst., Febrero, 551.
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nature,one of aisThe under consideration generalcustom
the ver­be assumed fromand its for the mustexistence period

in itsdict is a rule of ap­of the It property pervadingjury.
in order that judicialto be knownand necessaryplication,

of suchon. Thebe carriedadministration should recognition
thefor fromtherefore be lookedexists,if it was torule,a
Inoftribunals of the State California.andsuperior supreme

505,R., the Su­1 CaliforniaJones,case of Panaud v.the 497­—­
“ executionto theThe custom with respectCourtpreme say:

to havewills, prevailedof so the appearsfar as testimony goes,
beenhaveIt mayin California.and for a timegenerally long

of thefirst country.”the from the settlementuniversal practice
cited, andisobservationCastro, 158,In 6 thisCal.,Castro v.

“ of vari­from theshown, testimonyit isthe Thatcourt"say:
were sufficientto awitnesses,ous that two will][witnesses
fact is restatedsameTheunder the customs of California.”

465.Pitcher, R.,10 Calif.in the case Tevis v.of
aof propertyin mode of transferis a theNor such change

SeveralStates.the Americanfact in the ofhistorysingular
v.in Panaudcourtin the of thecases are mentioned opinion
inmentioneda isJones, and similar instancecited,above

Mass., 14.Shearer,v.Fowler 7
writtena from theis of suchthe.existence departureNor

of the early historylaw the circumstanceswhenextraordinary,
of theThe mostof are understood. importantthe Department

related toof thecolonizationfor the Departmentarrangements
and'the districts and presidios,the establishment of military
Thein to them.the close proximitymission establishments

and influentialwere the most"andsoldiers conspicuouspriests
ininfluenceand exertedmembers of the supremeDepartment,

lawsTheits and economical Spanisharrangements.political
formalities,the the thatrelieved soldier from inconvenient

or closedthe nuncupativeattended execution of the ordinary
willto aand him maketestament, authorized nuncupative

an willwitnesses,before two dr olographic
consuetudeThe canon law distinctly reprobates (prceseriptam

five witnessesof. orsevennem "the requirementimprobamus)
“ humanasdecer-for "a secundum legesthe testation of will: quod,
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” * “**nunt; veroa divina et sanctorumquia lege .Pairum
ainstitutiset ecclesiceconsuetudimid noscitur essegenerali alienum

inrum ore duorumveltrium testiumstetscriptumsit, omneverbum.”
3, 26,Decret. lib. tit. cb. 10.Greg.,

The and of these dominantprecept example classes in the
have exercised aDepartment possiblymay influencecontrolling

in the habitude of the on thispopulation Andsubject.forming
notorious,if andit became so as that the assent of theprevailing

authorities bepublic may presumed, upon principles existing
in Mexico,the of and the acts ofjurisprudence Spain individ-

in areit,accordance touals, This codicil waslegitimate.
the itwritten in and is to be inferred thatSpanish language;

there was the testator and one orthat more of thetestimony
thatwitnesses understood language imperfectly.
theThe instructions of Circuit Court the torequired jury

And that the testator dictated the contents of the codicil to the
assembled atwitnesses, the same and ittime, thatthey being

the all,should be then read in of so that it was un-presence
and thatderstood the testatorall, should then have de-by

will;clared it be his and theto last court informed them that
if the did understood thetestator not and there waslanguage,
not one who and thepresent any interpreted codicilexplained
in the and and ofpresence the wit-hearing understanding
nesses, the document was not a valid instrument; also,and
if the aneither nor sufficienttestator number of the wit-
nesses understood the of the codicil, that it waslanguage not
valid.

The Roman law did not the awitnesses to willrequire Latin
to understand the Latin unam si vel sensulanguage: percipiat

rei sit,adhibilus It is admitted the civil­byquis,.cui sufficere.”
ians that a testator his willdictate ownmay language,infills
and be drawn inthe will another, that themáy provided wit­

andnesses understand both. The of the law isnotary object
instrument shall testator,that the the intentions ofexpress the

and it does not the of his exact words.require reproduction
theWhether the witnesses should understand of thelanguage

thewill, has of much contestbeen thosesubject among
writers; beand names of cited in favorauthority may of
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of seemsthe current judicial authorityeither Butopinion.
athat the witnesses to testa-it notto have decided is necessary

in which it isthe written.ment should comprehend language
has settled that the witnesses shouldAnd the same authority

the testator.ofunderstand the language
vifs. et test.,tit. entre16 Dalloz. No.disposi.jur. gen.

3126.
test., 1526.3 don. ’& No.Trop.

2 15.Marcad. Exp.,
Escriche dice. verb. interprece.

the to theThe instruction of that thepresiding jury,judge
hear andshould aliketestator aiid witnesses understand the

conditions,under these itstestament., that,and publication as
made,the will of should be embracedthe testator all that it

thewas said this of case.to be upon partnecessary
tomade refers the toThe last to be beinquiry weight given

in of the factumto the adduced of the cod-supporttestimony
of the of the of theicil. This consists de-proof signatures

testator, andceased witnesses and of the of some declaration
with a similarmade a will devise.him that he had Weby

will,to thewitnesses the sin-Ridley,thecomprise, among
a wasdico. It not that sindicodoes withappear charged any

in ofor execution testamentsfunction the thepreparation by
is it clearlaw of that theor custom California. Nor sindico

toin the sanction to theanyinstancepresent expected give
his character. He attests theinstrument official executionby

theof the and cannot ofwhywewill, perceive description
hishe to shouldhimself which affixes detract fromsignature

the of that attestation.efficacy
of this areThe and codicil toforce operationbinding legal

it existed when thebe determined the as codicil waslaw,by
be tomade. in it should submitted theBut the mode which

to thecourt and and the effect to be testimonyjury, given
atthat the law of the forum theit, depend uponaccompanied

oftime the the the testa-of trial. The evidence of signatures
ator and and it waswitnesses was proper ques-competent;

thewhether,tion under circum-to be submitted to the jury,
thestances of itcase, requiredthe was byprobable formalities
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lawthe were with. As that the testa-complied suppletory proof
hadtor made the and wascodicil, with the couteutsacquainted

of the the orinstrument, admission declaration offered as evi-
dence was competent testimony.

a review case, is,of the whole our noUpon there isopinion
record,error in the and the of isthe Circuit Courtjudgment

affirmed.

Chiap­William Wiseman, inPlaintiff Error, v. Achille
pella.

protestthe notarial of a bill of exchangeWhere stated that the hadbill been
him on day due,to the it that wenthanded was he several times theto office

inacceptorsof the of it order to demand payment same,the atand thatfor.
“closed,each time he foimd the persondoors and there myno to answer

ademand,” this was sufficient demand.’
necessaryIt was call individuallyhot to of' theupon partnersone of the firm

had a inwho residence orcity, any inquiriesthe to make further for’the
- thanacceptors, the callsrepeated at office.their

be found, them,Cases can and of in thanmany inquirieswhich further a Call
jat the ofplace acceptorbusiness of a merchant been properhave deemed

but in-rulingsthe such will found to madeeases be have been on account of
peculiarsome facts in dothem which not exist in this case.

In a anmaking demand for ifacceptance, partythe toought, possible, see the'
personally,drawee or agent appointed him,some to andby accept; diligent
mustinquiry him,be made for if he shall atnot be found his or placehouse

of But abusiness. demand for payment need not be andpersonal, will beit
if itsufficient shall be made 'at one or other inplacethe business hours.

uponThe cases these points examined.
When, upon presentment for the drawee doesacceptance, not happen to be

at hisfound house or but iscounting-room, temporarily absent, and no ono
answer,is giveauthorized to an the will acceptedwhether bill be or innot,

itsuch case would seem the 'is. not bound to itholder consider as a refusal to
accept, maybut he await for the return-reasonable time of the drawee.

He may present the bill on the this isday, delaynext but not inallowable a
presentment payment.for This must on daybe made the the bill falls due;

ifand there no ready place bill,be one at to the itpaythe should be treated
dishonored, protested.'andas

circumstances,a bill, under suchPresenting at the place of ofbusiness the
primawill bo itacceptor, evidence that had been a properdone timeatJacte

Ifday.of the that shall itdenied, bybe must be shown evidence.
a suit was brought againstWhere a notan- in Louisiana negligencefor in

willprotest,a lie frommaking protectedbe responsibility by-showing that
inprotest, Louisiana,the was made with the and ofpractice lawConformity

-payable.tho bill wasivhorc


