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understanding that federal law has entire­ III. Conclusion
ly claims,preempted all of Wise’s state law reasons,For the foregoing the Court
including breach ofclaims for contract.4 in partGRANTS and partDENIES in
(Id. 26-27.) Petition,OriginalIn theat Defendant’s Motion to Dismiss.5

attorneyrequestedWise has fees pursuant
IT IS SO ORDERED.

to Chapter 38 of Texas Civilthe Practices
(Doc. 6.)and Remedies Code. 1-3 at Sec­

38.001(8)tion provides partythat a “may
attorney’srecover reasonable fees from an

corporation,individual or in addition to the
costs,of aamount valid claim and if the

claim for ... an oral oris written con­
tract.” Tex. Prac.Civ. & Rem.Code

GRILLE, LLC,35 BAR AND38.001(8).§ To recover attorney’s fees al., Plaintiffs,et
38.001, (1)under Section a party must

v.prevail on a ofcause action for which
(2)attorney’s recoverable,fees are and ANTONIO,The CITY OF SAN

damages.recover State Farm Ins. Defendant.Life
Beaston, (Tex.­Co. 430,v. 907 S.W.2d 437 Civil Action No. SA-13-CA-34-FB.

1995).
Court,United States District

above,As noted if Wise maintains its Texas,W.D.
Carmack againstAmendment claim M2 as San Antonio Division.

carrier,a then remainingeach of the state
29,April 2013.claims,law including the breach of con-

tract preempted.claim are This means
attorneythat fees will be unavailable in

connection with a Carmack Amendment
However, pursuesclaim. if Wise its con-

against broker,tract action M2 as a then
the breach of contract claim is not
preempted under either the Carmack

FAAAA,Amendment or the and mayWise
be attorneyentitled to fees if it towere
prevail on that claim. The Court therefore

todeclines address to the availability of
attorney fees in this case until there has

dispositivebeen a resolution as to M2’s
status as either a carrier or a broker.

Systems above,4. M2 relies on Accura Inc. v. Watkins preemptcussed not ordinarydoes con-
Lines, Inc., (5th Cir.1996)Motor 98 F.3d 874 againsttract actions brokers.
primary againstas supportits an award of

(Doc. 26-27.)attorney fees. 7 at The Court above,5. As noted negligenceWise's claims
in analyzedAccura attorneyan fee award regardlessbeshould dismissed of which theo-

aunder Carmack preemption,Amendment soughtry Originalin the Petition.
which,not preemptionunder FAAAA as dis-
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Ryan Henry, McKamie,M.William
LLP,Krueger, Antonio, TX,McKamie San

for Defendant.

THE CASE OF THE ITSY BITSY TEE-
NY WEENY BIKINI TOP V. THE
(MORE) ITSY BITSY TEENY
WEENY PASTIE1

BIERY,FRED Judge.Chief

ORDER CONCERNING
PRELIMINARY
INJUNCTION

An ordinance dealing with semi-nude
hasdancers once again fallen on the

lap.Court’s CityThe of San Antonio
(“City”) wants exotic employeddancers by

toPlaintiffs wear larger pieces of fabric to
more of Thus,cover the female breast.

age question Court,the old thebefore now
with constitutional implications, is: Does
size matter?

genesisThe of gentlemen’sthis clubs
be 21204471,case can found at 2003 WL

byknown some as “The Salomé Order.”2

CityThe has amended Ordinance 97497
such that Plaintiffs their employeesand
would be strictly regulatedmore by a li-
censing process which includes:

* background checks;
* criminal preventingrecords them

from working or continuing to work
clubs;inLirot, Lirot,Luke Law Offices of Luke

* wearing identification wristlets.P.A., Clearwater, FL, Stewart Alexan-J.
der, Alexander,Law Offices of S. San An- Plaintiffs clothe inthemselves the First
tonio, TX, for Plaintiffs. Amendment seeking provideto cover

Itsy Bitsy Teeny Weeny1. Yellow Polka Dot Baptist.for John the
1960).(KnappBikini Records Adapted paraphrased byand the Court from

Bible, 6:16-28,the Mark playand the Salomé
2. by starringwritten Oscar Wilde Sarah Bern-Salomé, onlyAnd dressed in seven thin producedhardt as Salome and in Paris inveils,

Antonio,City1894. Allstars v. San No. Civ.oflasciviouslydanced at a men's club called SA-03-CA-356-FB, 21204471,A. 2003 WL atHerod,Kingthe ...Palace of that is. (W.D.Tex. 19, 2003) J.).May (Biery,*1secondaryThe result was a fatal effect
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of notgrab un- While the Court has received ami-allegedanother nakedagainst
briefs,cus curiae the Court has beenpower.constitutional

inblessed with volunteers known South
fear enforce-The Court infers Plaintiffs

amigos” inspectorsTexas as “curious to be
strip them ofof the ordinance wouldment

general perform sightto on visits at the
adversely theirprofits, impactingtheir

question.inlocationsConversely, Cityline. the assertsbottom
However, they enjoyedwould have farcontribute to reducedthese businesses

crime,values, Wiggles, trulymore of ansightviolent increased the Missproperty
sales, physicalof self expressionand other sex exotic artistdrug prostitution

crimes, girdled eighties, performedbe even into her when sheand therefore need to
Plaintiffs, fully the at San Antonio’stightly.3 byand extension clothed in 1960smore

customers, Country Wigglesof a Missseek an erection con- Eastwood Club.their
14,passed age2012 at ofseparatingwall themselves from October thestitutional

ninety.4City government.ofregulatory powerthe

Dallas, (1997)pages (findingCity Texas” that venues fea-thousands of of3. The examined
opinions turing dancingnude and semi-nude leadreports, and related court livestudies

surroundingregulation. higher neighbor-inaspects to crimeregarding various of SOB
3,223 hoods); byImpact Municipallong "Crime Studieslegislative pages andThe record is

and on Harmful Second-e.g., State Governmentsninety-three See "Texasincludes studies.
ary SexuallyEffects of Oriented Businesses”Attorneys andCity Crime ValueAssociation
(National Center) (summarizingLaw studiesSexuallyRelated of Oriented Busi-Effects

areas,thirty-five metropolitanconducted in(concluding sexuallythat orientednesses”
Texas);including cities in "Adult Entertain-values);propertydecrease "Adultbusinesses

York)Study” (City (discussingEllicottville, ment of New(Town N.Y.)Study” ofBusiness
surroundingimpacts ofand trends locationnecessary(concluding regulation be-SOB

SOBs); ProposedReport: Land“Director’simpactnegative and in-cause of economic
Amendment, AdultUse Code Texas Cabaret’s”venues);crease in crime associated with such

("In planningthe and literature on adultlawStripFreedom Justice Center: Club"The and
uses, safetypublic hazards areentertainmentTestimony” (concluding “degreethat of sexu-

impactcited sur-the most often adverse onagainst strippersperpetratedviolence ex-al
communities.”).roundingplodes myths stripping asthe about harmless

entertainment”); "Why CityHow Ourand
Magazine, 1995,Sexually (pho-Organized County-Widea 4. Our Winter at 9Ori- TexasJoint

Dunham,Cleburne, tograph);(City Mike Mourners Recall theented Task Force” ofBusiness
TX) Wiggles,negative Miss Anchor-(documenting effect of SOBS on Humanitarian Side of

age 2012; Allen,core, 22,Daily News,proper- Paulageneral health and local Oct."moral
Expressvalues”); News,"Utopia,Analysis Baby," San Antonioty "An of The Effects of

26,Surrounding Neighborhoods Feb.on the in 2006.SOBs
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2009,BACKGROUND In operators of certain adult enter­
^innient inclubs sued state court chal­Following of litigationsettlement arising
fenging onthe ban nude dancing as aof previousout the 2003 regulat-ordinance
violation of rightthe entertainer’s to freegentlemen’s5 clubs,ing Citythe adopted
speech. The state trial incourt fa­ruledan ordinance in which prohibited2005
vor City operatorsthe and the appealed,and topless dancingnude in public places
In a well and opin­reasoned well writtenrequired permitsand for “human display
ion, the Fourth Court of Appeals, Justiceestablishments.” The ordinance also sub-

BryanSandeejected writing pan­forhuman Marion thedisplay establishments to
el,lighting, open-view Citycertain foundbuilding the ordinanceconfíg- prohibiting

zoningurations and restrictions. nudity semi-nudityand in public places

"gen«tle*man Dictionary5. polite, (New.... 2. gra-n.... A Webster's II 526 Riverside
having 1984).cious or highconsiderate man stan- Univ. ed. The looselyterm is used in

proprietydards of or correct behavior.” this context.
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display displayfor human man establishment status and in-requiring permitsand
followingcludes the definition:no inci­imposed greaterestablishments

than a stateprotected speechon SEMI-NUDITY means of dressdental restriction
completely opaquelythat fails to andof theto the furtherancewas essential

(a) genitals, pubic region,humancoverpublic places.ininterestgovernmental
(b)hair or ofpubic crevice buttocks orAntonio,Entm’t, CityInc. v. SanRCI of

(c)anus, any portionor the589, (Tex.App.-San598-602 of373 S.W.3d female
that is below pointbreast situated a2012, Further, the statepet.).Antonio no

areola,immediately topabove the theofper­that requiringcourt foundappellate
(d) (b) (c).(a),anyor combination of orim­displaymits for human establishments

of the is to requireThe effect ordinanceincidental ongreaterno restrictionposed
dancers at Plaintiffs’ businesses to wearwas to thespeech than essentialprotected

topsbikini in the toorder for businessesgovernmental interestfurtherance of the
and theavoid SOB classification concomi-combating secondary associatedin effects

licensing, buildingtant and location re-sexually oriented businesseswith
quirements. arguePlaintiffs the ordi-(“SOBs”). Therefore, ordinanceId. the

constitutionally impermissibleanance isdidscrutiny andwithstood intermediate
protectedonrestriction the dancers’ ex-speech rights of eroticnot violate the free

pression and unconstitutional becauseconclusion,reachingId. In thisdancers.
is no that thethere evidence contestedout inpointed beingFourth Court thatthe

(frominchange pastiesdancer attire toinherentlynot an ex­nuditya state of is
tops) impact negativebikini would second-being byandpressive requiredcondition

Theary Cityeffects. contends it is not ago nudityfrom completethe ordinance to
theviolation of First Amendment to re-aclothed involved de minimispartlyto

theyquire Plaintiffs to choose whetherability of toimpact on the the dancers
toplessofferwant to be licensed and danc-(citationsId. at 601express eroticism.
requirementsing licensingor be free ofomitted).

in theregulationsthe other ordinanceand
asbeingIn order avoid classified by offering wearing tops.to bikinidancers

establishments,displayhuman Plaintiffs
DISCUSSIONattirechanged g-stringstheir dancers’ to

carrymust their bur­Plaintiffsareolae femalepastiesand over the of the
requirementsfor forproofof the fourdenDoing operateso enabled them tobreast.

injunction: like­preliminarya “substantialhavingunder dance hall licenses instead of
merits,lihood of success on the substantialhaving permits,toSOB status and obtain

irreparable absent an in­threat of harmreconfigure buildings possiblyand relo-
junction, hardships in Plain­a balance ofcate.

favor, publicand to thetiffs’ no disservice
result, single displayAs a not a human Scis., L.L.C. v.interest.” Daniels Health

request was madepermitestablishment L.L.C.,Sciences,Health 710 F.3dVascular
2012,In thepermitsand no such issued. (5th Cir.2013).579, In order pre­to582

2012-12-06-0934,City enacted Ordinance vail, carry the on allPlaintiffs must burden
21, certainamending Chapter “because Callaway,v.elements. Auth.four Canal

Cir.1974).567, (5thfeaturingbusinesses adult dance entertain- As sum­489 F.2d 569
below,to thewayhad a circumvent have not met thement found marized Plaintiffs

in­obtaining preliminaryin 2005 ordi- forprerequisitesrestrictions set forth the
isjunctive Appendix attachedThe hu- relief. Annance.” new ordinance eliminates
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in lengthy injury Cityfor a enedexposi- Citythose interested to the because the
tion, appealto and has offered evidence supportthose who wish those credible to its

position thatwho suffer from insomnia. Plaintiffs’ businesses adverse-
ly affect community. Erotiquethe Shop,they likelyPlaintiffs have not shown are

Prairie,Inc. Cityv. Grand Civil Actionofprevailto ofon the merits their claims.
3:06-CV-2066-G, 3422231,No. 2006 WL atAppealsThe Fifth Court ofCircuit has
(N.D.Tex. 2006).28,*5 Finally,Nov.it a Firstdetermined is not Amendment

Plaintiffs have failed to show that semi-gentlemen’srequireviolation to clubs to
nude erotic does notdancing have adversetheydecide whether want to be licensed
secondary effects. Therefore Plaintiffswearing pastiesand offer or per­dancers
have grantingfailed to show that in-theor, alternatively,forming topless to be free
junction adverselywill not affect publictheof licensing requirements, building and
interest. Id. at *5-*6.zoning regulations in the byordinance of­

bare, bare,To or not to that is thefering slightlyweardancers who more fab­
question.6 theric, i.e., While Court finds theseBabya top. Toplessbikini Dolls
businesses toSaloons, magnetsbe nefarious ofDallas, mis-CityInc. v. 295 F.3dof
chief,7 the doubts(5th Cir.2002). squareCourt several471, 479-82 This Court
inches of fabric will stanch the flow ofmust precedent.follow Fifth Circuit Im­

secondaryviolence and other effects ema-portantly, appellatethe stateRCI court
nating Indeed,from these businesses. thismade a thefinding govern­that ordinance

exposescase underbellythe of America’sing nudity semi-nudity designedand is to
Romanesque passion entertainment,forregulate secondaryonly effects. 373

soughtsex and money, to be covered withAdditionally,5.W.3d at 598-602. Citythe
Alcohol,constitutional prophylaxis. drugs,does not have to show a correlation be­

testosterone, guns and knives are moretween top requirementthe bikini and the
likely agentsthe causative than the femaleamelioration secondaryof deleterious ef­
breast, proving againonce that humansSaloons, Inc.,Baby Toplessfects. Dolls
are a peculiar Butlot.8 case law does not295 F.3d at 479-82.
require nuditycausation between andAlthough Plaintiffs have shown they will
naughtiness. Baby Saloons,Dolls Toplesssuffer irreparable harm because they are
Inc., 295 F.3d at 479-82.alleging a First Amendment violation

Accordingly, requestthe for preliminarywhich bycannot be remedied an award of
injunction is DENIED.damages,economic Med. Ctr. v.Deerfield

Beach,City 328,661 F.2d 338 Should partiesthe choose to string thisof Deerfield
(5th Cir.1981), Plaintiffs have merits,not shown case out to trial theon the Court

potentialtheir injury outweighs the encouragesthreat- discoveryreasonable inter-

Shakespeare. Club,6. bery 3,William The First Folio of Ham- at Strip AprilSouth San Antonio
1, ("To be,let, 2013;Prince of actDenmark sc. 1 or Ley,Ana Two Patrons and Dancer Shot

be, question:....”)not to that is the Brawl,During ExpressStrip Club San Antonio
31,News, January 2013.Guevara,7. United States v. SA-10-CR-870-

FB, a case involvingon this Court’s docket
8. As by youngobserved Scout in To Kill abegan twenty-fourtwo men awho hour car-

Mockingbird, "I tocame the conclusion thatXTC,jacking spree exitingcrime 2010in after
Harperpeople just peculiar.” Lee,were Toclub,gentlemen'sa onlywhich ended because

Mockingbird Collins, ed.,(HarperKill a 280they caught. pleaded guiltywere Each and
1960).twenty years prison.was sentenced to in See

Webber,also DuringKatrina Man Shot Rob-
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public nudity prohibited touchingand be-navigate peaksthe andtheycourse as
patrons. More-to reach a tween entertainers andlitigation, perhapsvalleys of

over, inmanagersowners and who workedending.happy
to ob-requiredthese establishments wereIt ORDERED.is so

permits, theytain individual for which had
divulge personalto under-information andAPPENDIX

go backgroundscriminal checks.Cityis whether the ofPrimarily at issue
Owners, operators and exotic dancerscertain business es-Antonio violatedSan

a for a tem-complaint applicationfiled andrightsFirst Amendmenttablishments’
porary restraining preliminaryorder andCity to effective-it amended its codewhen
injunction based on a First Amendmenttoperformersfemale wear biki-ly require

expression challengerestriction of to thein for those establishments totopsni order
displayhuman ordinance inestablishmentsexuallyas orientedbeingavoid classified

2003,in caseMayfederal court of and the(“SOBs”) subject heightenedtobusinesses
randomly assignedwas to this Court’sPlain-zoningand restrictions.licensing

14,Following hearing Maya ondocket.establishments,tiffs, the con-operators of
2003, an preserv-the Court entered ordertargetsimpermissiblytend the amendment
ing quo opin-the status until a consideredfea-expressive nature of thethe essential

could drafted. There were fourion berelied-uponand thetured entertainment
in theprohibitions the ordinance whichfail to a corre-impermissiblystudies show

preliminaryaCity sought exemptto fromtop requirementlation between the bikini
injunction:secondaryof effects.and the amelioration

* nudity;A ban on total
BACKGROUND * entertainers;touching byA ban on

2003, studyingIn after other cities’ ef- * in humanprivateA ban on rooms
regulate evaluating neg-andforts to SOBs establishments;display and

onsecondaryative effects SOBs had crime * A ban on locked “VIP” rooms.Antonio,values in San thepropertyand
16, 2003, this issued anMayOn Court“Human Establish-City Displayenacted a

Deny-GrantingInterim Order in Part and21,pursuant Chaptertoment” ordinance
in Part Plaintiffs’ and Plaintiff-Inter-ingCityIX Antonio Code.Article of the San

Preliminary Injunc-Réquestvenors’ forregulation97497 authorized ofOrdinance
Antonio,Citytion. Allstars v. Sanofestablishments featur-the location of adult

5:SA-03-CA-356-FB,Civil Action No.anddancingnude and semi-nudeing live
J.).(Biery, The interimdocket no. 29stores, regulation regard-asadult as well

enjoined City enforcingfromorder theim-operations.their The Ordinanceing
DisplayHuman ordinanceEstablishmentstructural, visibility light-andposed new

onexceptionthe of the ban97497 “withaddeding requirements on such SOBs and
touching be-nudity and the ban ontotalaffecting individuals work-regulationsnew

Id. at 7.patron.”entertainer andtweenin nude and semi-nude danceing these
unob-City allowed to “enforce theThe wasadult retail outlets.establishments and

of the ordinance asprovisionstructed viewprovisions requiredThe new structural
rooms and lockedprivateit torelate[d]to remodel their interiormany businesses

rooms....” Id.VIP“manager’sinclude a station”spaces to
2005,in andthe A settlement was reachedan view of almostwith unobstructed

to the dismissal ofstipulatedregulations partiesbanned theentire floor. The new
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City or anknowingly ap-the federal lawsuit. The amended allow individual to
onDisplay pear premisesEstablishment ordi- the of said establish-the Human

nudity.ment in a stateagree-terms of the ofnance to reflect the
toment. The 2005 amendment continued (e);21-205(a), (c),§Id. see also San Anto-

semi-nudity inprohibit nudity publicand (2005).nio, (5)Tex., 21-300(1), (3),§Code
places require permits, open-and venue

Entm’t, CityRCI Inc. v. San Antoniohumanzoningness and restrictions for of
It a Hu-display establishments. defined These definitions were held constitution­

man Display Establishment as: Entm’t, Cityal. RCI Inc. v. San Anto­of
premises, including those sub-[T]hose nio, 589, (Tex.App.-­373 S.W.3d 598-605

ject regulation Chaptersto under 54 or 2012, ByAntonio pet.). waySan no of
243 of the Texas Local Government background, the amended version of the
Code, amended,as wherein there is con- Display2005 Human ordinance was in ef­

of furnishing, pro-ducted the business fect in December of 2009 when San Anto­
dancers,viding procuringor entertain- nio Department appearedPolice officers at

ers, appearor models who live at said two San Antonio establishments which of­
in apremises nuditystate of or semi- live,fered nude dance entertainment to

nudity, or while performing specified conduct “inspections.” Id. at 594. At both
sexual activities..... establishments, the officers arrested enter­

appearing nuditytainers in a state of in a(2005).Antonio, Tex., §San Code 21-200
public place managers allowingand for theThe ordinance followingcontained the defi-
dancers inappear nudityto a state of in anitions:

displayhuman sepa­establishment. Id. InNude, Nudity Nudity.or State Theof
lawsuits,rate which were later consolidat­“nude,” “nudity”term or or of“state

ed, the broughtnude dance venues suitnudity” shall mean a state of dress
against Citythe seekingof San Antoniofully opaquelywhich fails to and cover
declaratory injunctiveand relief on theanus, buttocks, geni-the crevice of the
grounds that the ordinance preemptedwastals, pubic region, perineumor anal re-
by the Texas Penal and theCode Texasgion, regardless of nipplewhether the
Business and Commerce Code. Id. Alter­and areola of the human breast are ex-
natively, case,and relevant to this theposed.

soughtnude dance venues a declaration
Id. It made it unlawful: that the ordinance was unconstitutional on

(a) an intentionallyfor individual to or groundsthe that imposedthe ordinance an
knowingly inappear nuditya state of in and unnecessaryunreasonable limitation
a public place. expressionon constitutionally protect­and

ed dance Cityactivities. Id. The counter­
(c) individual,for an person, corpora- seeking enjoinclaimed permanentlyto the
tion, or manages, op-association that or nude dance venues from further violations

(e)Display (a), (c),erates a Human ofEstablishment subsections and of section
intentionally knowinglyto or allow an 21-005 of the 2005 ordinance. Entm’tRCI

Inc.,appear premisesindividual to on the of 373 S.W.3d at 594.
nudity.said establishment in a state of trial,Following a bench the state court

judgedistrict injudgmentrendered favor
(e) for an owner-operator Cityof a Human of the and denied all claims for relief
Display intentionally byEstablishment to asserted the nude dance venues. Id.
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el, began by discussing Davenport v. Gar-permanentlyvenues wereThe nude dance
cia, 4, 7-8, (Tex.1992),834 S.W.2d 10enjoined as follows:

Supremewherein the Texas Court inter-agents,respectivetheirand[Plaintiffs]
right topreted Texas Constitution’s freeservants, representatives,employees,

broadlymore than federalspeech itscontractors, in concertand those active
BryanId. at Justiceequivalent. 598-99.it or them are re-participationor with

Marion the historical basis forIX, explainedviolatingfrom Article Sec-strained
(e) drawing a distinction between the two:21-205(a), (c), Cityand of the oftion

[specif-Antonio of OrdinancesSan Code The difference between the federal con­
allowingfrom individu-ically restrained stitution and our state constitution is

nudity atappearto in a state ofals d/b/a that the First Amendment to the U.S.
Paradise Gentle-PlayersThe Club representsa/k/a Constitution a restriction on

Entertainmentand RCImen’s Club governmental speech,interference with
Cabaret],(San Antonio), Inc. XTCd/b/a draftingwhile “Texas our state con­[in

beginningchose from the to(alteration stitution]in original).Id. at 594-95
theyliberties for whichassure the werethat the re-judgment providedThe

guaranteea ofstruggling specificwithbinding uponon Plaintiffs “andstraint was
right speak.”an affirmative to Daven­in Section 21-personsthose described

(Tex.­Garcia, 4,port v. 834 S.W.2d 7-8(e)205(c) partic-orand in active concert
1992). years, throughthe variousOverit or them who receive actualipation with

amendments,constitutional redrafts andorby personalnotice of the order service
publicand even intense debate“amidstat The nude danceotherwise.” Id. 595.

reconstruction,”and Tex­over secessionwhichfiled a motion for new trialvenues
to include ‘an expansiveans continuedanby operationwas overruled of law and

rejectexpressionfreedom of clause” andinAppealsofappeal to the Fourth Court
of theprotections”the “more narrowSan Antonio ensued. Id.

constitution, aindicatingfederal “desirethe nude danceAmong things,other
libertyin Texas to ensure broad ofDisplayasserted the Human Ordi-venues

with thisspeech.” Id. at 8. “Consistent1,article section 8 of thenance violated
history, Supreme Court hasthe TexasConstitution, provides:Texas which “Ev-

“in ourrecognized aspectsthat someliberty speak,at toery person shall be
than thespeech provisionfree is broaderanyonpublish opinionswrite or his sub-

Amendment the U.S. Constitu­[toFirstofject, being responsible for the abuse
guaran­broaderId. Under thistion].”that and no law shall ever beprivilege;

tee, prefer­theit has been and remainspassed curtailing liberty speechthe of or
Supremeence of the Texas Court “toInc.,press.”of the RCI Entm’t 373
after,a rather thanspeakersanctionConst, I,Tex. art.(quotingat 598S.W.3d

before, thisspeechthe occurs” because8). theargued§ The nude dance venues
one, eightarticle section“comports withgreateraffords themTexas Constitution

Constitution, which bothof the TexasAmendment toprotection than the First
right ‘speakto ...grants an affirmativeConstitution, pro-whichthe United States

subject,’ also holds theanyon butno law“Congressvides that makeshall
for the abuse ofspeaker ‘responsiblespeech,... the of or ofabridging freedom

”” atprivilege.’that Id. 9.(quoting U.S. Const.press....the Id.
I).amend. atId. 598-99.

Notwithstanding finding thatGarcia’sAppeals,The Fourth Court of Justice
1,Article 8 of the Texas Constitu-Bryan writing pan-Marion for the SectionSandee
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(alter-Entm’t, Inc., at“greater” pro­affords RCI 373 S.W.3d 599ortion is “broader”
original). response appel-ation in In tothan the First Amend­speechtection of

10,ment, Bryan argument prohib-at lant’s that the ordinanceJustice834 S.W.2d
iting nudity must scrutinized under thescopethat “the of this beexplainedMarion

Constitution,questioned” higherhas been standard of the Texasgreater protection
appellate panelthat freedom of the noted that no Texasmere assertionand “the

specificare broader under court had addressed the com-expression protections
regarding City-widea banplaintsthan under the fed­ raisedthe Texas Constitution

”nothing.’ nudity.9Id. at on Id. The Court thereforeeral constitution ‘means
Transp. guidancev. Bar­ looked to federal cases for on(citing Dep’t599 Texas of

ber, 86, (Tex.2003); Opera­ determining106 whether the ordinance is con-111 S.W.3d
id.,content-neutral,tent-based or the nextv. Planned Parent­tion Rescue-National

(Tex.­hood, Inc., 546, in con-issue which must be addressed the975 S.W.2d 558-60
Bunton,1998); challenge City’sstitutional to the ordi-Bentley v. 94quoting

(Tex.2002)). regulatingnance561, adult businesses.haveS.W.3d 578 Courts
that:held consideringIn the ordinance iswhether

automatically ‘that the content-neutral,assume“[T]o content-based or the
provision must bestate constitutional that notCourt noted “the ordinance does

protectivemore than its federal counter­ expressionban in the form of nude danc-
Instead, continues,part illegitimizes any effort to determine ing.” opinionId. the

regulatesstate constitutional standards.’ If the “the ordinance conduct and not
protective anyone’s speech.”Texas Constitution is more of the content of Id. at

A.M.,type speech,a ‘itparticular (citing Pap’sof must be 599-600 Erie v. 529
text, 277, 284, 290, 1382,history, purposebecause of the and 120U.S. S.Ct. 146

” (2000)provision.’ Lawyer (plurality) (holdingof the L.Ed.2d 265Comm’n for
Benton, 425,Discipline regardingv. 980 S.W.2d same ordinance that made it an

(Tex.1998) (quoting Operation434 in-“person knowinglyRes­ offense for who or
(in­cue[-National], tentionally, public975 S.W.2d at 559 in a ... inplace appears

omitted)). ”));nudityternal citations The Benton a state of .... see also Barnes
Theatre, Inc., 560, 566-69,inCourt noted that the cases which the v. Glen 501 U.S.

(1991)2456,SupremeTexas Court has held the Tex­ 111 S.Ct. 115 L.Ed.2d 504
same).higher (plurality)as Constitution creates a stan­ (holding “Because the

than in­ appellants’ argument appealdard the First Amendment essence of on
volved inprior prohibitsrestraints the form of that the ordinance con-[was]

prohibiting restrictingcourt dancing preciselyorders or duct—nude because of—
attributes,”speech. its communicative the Court

Marion, State, 287,by Bryan (Tex.App.-­9. As noted Justice other rek v. 986 S.W.2d 290
1999, pet.) (consideringTexas courts have addressed ordinances Waco no whether or­

regulating display required permit operateaimed at human establish­ dinance which to
ments, sexually granted Citybut have not considered the ban on oriented ofbusiness
nudity appeal grantissue raised in the before the Houston "unbridled discretion” to or

4; e.g., deny permit thereby allowing CityFourth Court. Id. at n. v. placesee Combs to
Ass’n, 277, (Tex.­ prior upon expressiveTexas Entm’t 347 S.W.3d 286 restraint conduct found

2011) 2300,(concluding requiring dancing); City Arlington,that Texas statute in Inc. v. of
123, (Tex.App.-Fort$5 fee for customer admitted toeach business 888 S.W.2d 126 Worth

1994, writ)offering allowing (considering constitutionalitylive nude entertainment and no
consumption any provision Cityof alcohol was not aimed at of "no touch” in ordinance

establishments).expressive dancing); regulatingcontent of nude adult danceKaczma­
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managers,a of and owners of humananalysis display“with considerationbegan its
targeted byis content-neutral establishments are the ordi-the ordinancewhether

The itRCI Entm’t Inc. v. nance. ordinance makes unlawfulor content-based.”
Antonio, 589, intentionally373 S.W.3d 600 “for an individual to orCity Sanof

2012, inpet.). knowingly appear nudity”no As a state of in(Tex.App.-San Antonio
appellants open gen-as- “all locations owned or to theopinion,in thesummarized

for eral and is notpublic” onlythe ordinance is content-based limited toserted
displayhuman establishments. San An-two reasons:

tonio, Tex., § 21-200.Code(1) dancers,only managers, and owners
op-displayof human establishments —as pointedId. The Fourth Court further out

in aanyone appearingto elseposed pursuantthat the ordinance was enacted
subject topublic nuditystate of —are to Texas Local Government Code section

or-liabilitycriminal and civil under the 243.001, expresses Legis­which the Texas
(2)dinance; the ordinance allows anand lature’s concern “that the unrestricted op­
liability based on the con-exception to sexuallyeration of certain oriented busi­

any “personfor en-speechtent of the may publicnesses be detrimental to the
in a matter of seriousgaged expressing health, safety, by contributingand welfare

artistic, scientific, political, orliterary, to the decline of residential and business
ANTONIO, TEX.,social value.” SAN neighborhoods growthand the of criminal

207(c)(1).§CODE 21— activity.” Loc.(citingId. Tex. Gov’t Code
243.001(a)).§ Accordingly, opiniontheId.

states, believe the ordinance is not“[w]ere-SupremeThe United States Court
any expressive appear­aimed at content ofjected to the firstargumentan similar

ing secondarynude but at the effects ofby appellants. Theargument made
Entm’t,public.”nude inappearing RCIrejectedAppealsFourth of also theCourt

(citing373 S.W.3d at 600 Combs v. Texasargument:
(Tex.­Ass’n, 277,347 286Entm’t S.W.3dErie, respondent arguedIn the the ordi-

2011) (rejecting argument bysimilar madesuppressingat ex-nance was “aimed”
sexually inoperator of oriented businessthrough dancing.a ban on nudepression

pursuant tochallenge to fee Texas$5.00284,529 U.S. at 120 S.Ct. 1382. The
sectionBusiness and Commerce Codeargument byrespondent supported this

102.052)).by Citymade thepointing to statements
nudity Appealswas The Fourth of next ad-attorney publicthat the ban Court
‘legitimate” appellants’ argumentto the- dressed the ordi-applynot intended to

providesconcluded nance content-based because itproductions.ater The Court is
“really argument exception generalan that the an from the ban on nudi-this was

entirelyin on the content of theCity tycouncil also had an illicit motive based
conveyed by the dancers. Id.enacting messagethe ordinance.” Id. The Court

exceptionto the con-rejected argument noting Appellants pointedthe it would
which exists“not an otherwise constitu- tained within the ordinancestrike down

in aalleged “person engaged expressingof an for ational statute on the basis
artistic,Likewise, here, literary, scienti-we matter of seriousillicit motive.” Id.

fic, (quotingor social value.” Id.political,will not strike down an ordinance on the
21-207(c)(l)).Antonio, Tex., §Codegrounds only displaysthat human estab- San

ofappellants,to the inclusiontargeted by Accordingare the ordinance.lishments
Also, dancers, Citythat the valuesonly exceptionthat this meansagreewe do not
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considerably (quoting Boydspeechof over other forms of different.” Id.some forms
Henrico, 495,premise argument,The of this 42speech. County Va.App.Id. v. 592of

noted, (2004)).that the ordinance is 768,the Court “is 776 the ‘limit-S.E.2d “Within
distinguishesit fa-content-based because regulations publiced field of on exhibitions

(withspeech literary,‘seriousvored artis- entertainment,’ therefore,of adult ‘the
value’)tic, scientific, political, or social presence negative secondary per-of effects

(appearing in aspeechfrom disfavored nuditypublic regulationsmits to be treat-
nudity)state of on the basis of the ideas or subject onlyed content-neutral‘as and so

”expressed.”views Id. The Court disa- scrutiny.’ (quotingto intermediate Id.
following analysis:thegreed providedand 776).Boyd, Accordingly,592 S.E.2d at

“byRegulations that their terms distin­ the Fourth Court of concludedAppeals
guish speechfavored from disfavored exceptionthat “the contained in the ordi-

in of ideas orspeech the basis views nance nothingdoes more than ensure that
expressed are content based.” Turner incidentallythe ordinance restricts the

FCC, 622, 643,Sys.Broad. v. 512 U.S. conduct,”expressiveleast amount of and
(1994).2445,114 129 497S.Ct. L.Ed.2d “protectsthus the anagainstordinance

Thus, a that appliedrule is because of challenge.”overbreadth The appellateId.
adisagreement message presentedwith court held:

or a rule that has a substantial risk of
[Tjhat the public nudityordinance’s baneliminating viewpointscertain ideas or

“properlyshould be evaluated as a con-public dialoguefrom the is content-­
tent-neutral restriction because the in-642,at 114based. See id. S.Ct. 2445.

combating secondaryterest in the ef-If, hand, regulationon the other the is
[sexuallyfects associated with orientedjustified without reference to the con­

suppres-businesses] is unrelated to thespeech purposestent of the or serves
sion of the erotic message conveyed bycontent,unrelated to the it is a content-­

Erie,dancing.” 296,nude 529 U.S. atregulation,neutral even if it has an inci­
1382, Boyd,120 S.Ct. 592 S.E.2d at 776.speakersdental effect on some or mes­

sages Citybut not others. Horton v. of Entm’t,RCI 373 atS.W.3d 601. Based onCir.1999).Houston, (5th188,179 N3d 193 its belief the ordinance was content-neu-
denied, 1021,rt. 528 U.S. 120ce­ tral, Appealsthe Fourth Court of also

(1999).530, 145S.Ct. L.Ed.2d 411 theconcluded ordinance was not entitled
Entm’t, atRCI 373 S.W.3d 601. It is also to the speech protectionsbroader iree

“[sjufficienttrue, continued, gov­the Court granted under the Texas Constitution. Id.
justifyingernment interests content-neu­ State,(citing Kaczmarek v. 986 S.W.2d

tral regulations ‘preventinginclude harm­ 287, 1999,(Tex.App.-Waco pet.)291 no” Erie,secondary (quotingful effects.’ id. (holding that speechbroader Texas free“293, 120 1382),529 at ‘pro­U.S. S.Ct. and protection topless/exoticdoes not extend to
tecting order,’”publicmorals and id. dancing)).

Barnes, 569,(quoting 501 U.S. at 111 S.Ct.
2456), Accordingly, Appealsthe Court ofexpres­both of which are “classic

applied “the same scrutinysions intermediatepolice powers.”of state Id. As the
analysis under theVirginia Supreme Court concluded when Texas Constitution as

issue, noted, under the First Amendmentconsidering this the Court to the U.S.
conveyed“the andmessages by dancingerotic Constitution” referred “to federal

similar,nudity may analyzingand theatrical be cases thethe First Amendment to
by-productssocial may guidance.”of each medium be the U.S. Constitution for Id.
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all,restric- after is not anregard, inherently expressiveIn a content-neutralthis
Instead,intermediate condition. we mustspeechtion on withstands ask wheth-

undulyif it: er the ordinance burdens thescrutiny
* ability expressdancer’s to her eroticpow-“the constitutionalfalls within

message by requiring her upto coverAntonio,Cityer” of the of San
slightly more of her body slightlywith* or“importantfurthers an substantial
more fabric.interest,”government

(internal592 S.E.2d at 777-78 citations* interest in a mannerfurthers this omitted). The Fourth agreedCourt with
suppressionto of free“unrelated the

Boydthe that inbeingCourt a state of
andexpression,”

nudity inherentlyis not an expressive con-* incidental re-“imposes greaterno Etm’t,dition. RCI 373 S.W.3d at 602.
speech “than isprotectedstriction on opinionThe explains:

furtherance of thatessential to the “A in public may genuine-flasher a mall
interest.” ly intend to communicate a message—

O'Brien,(quoting States v. 391Id. United erotic, neurotic,whether or both. But
367, 376-77, 1673,88 S.Ct. 20 L.Ed.2dU.S. the communicative inelement his con-

(1968)).672 duct should receive no constitutional
protection.” [Boyd,factors, 592 at 775.S.E.2d]In the theapplying O’Brien
Similarly, going complete nudityfrom tothat did notappellantsFourth Court noted
being partly clothed involves a de min-that within thecontest the ordinance falls

impact abilityimis on the of a dancer toCity’s power.constitutional Id. With re-
Erie,factors, express eroticism. See 529 U.S. atgard to the second and third the

294, 1382; Boyd,120 S.Ct. see also 592reiterated its beliefs that the ordi-Court
(“Theat 779 dancer’s eroticS.E.2d mes-“importantnance furthers an or substan-

sage still reaches its intended audience.governmenttial interest” and further stat-
justclothingThe additional “makes theed “we believe the ordinance furthers that

”).message slightly graphic”lesssup-in a manner tointerest unrelated the
Therefore,Entm’t, we conclude the ordinancepression expression.”of free RCI
imposes greaterno incidental restriction373 at 602-03. As to the fourthS.W.3d

protected speechon than is essential torequirement, Boyd phrasedthe Court the
governmentthe furtherance of the inter-issue as follows:

at which the ordinance aimed.est is(albeitrightonlyThe constitutional here
“marginally” pe-one within the “outer Accordingly, appel-at 602.Id. the Texas

Amendment)of the First isrimeters” late court found San Antonio’s 2005 ordi-
message implicit in nudity regulatingthe erotic nude or prohibitingnance and
dancing. generalsemi-nude There is no semi-nudity withstood intermediate scruti-

inright public. onlyto take one’s clothes off ny neg-and was structured to reduce
rightNor is there a constitutional to secondaryative effects. Id.

pasties G-stringswear and rather than
Saloons,Baby ToplessDollstops and re-lingerie-likethe bottoms

CityInc. v. Dallasofby [County]quired the Henrico ordi-
Thus, Ap-States Court ofnance. we cannot ask whether The United Circuit

apeals upheldmore clothes restricts for the Fifth Circuit Dallasrequiring slightly
regulation sexuallyof oriented businessesrightthe erotic dancer’s to be less

nudity,in a restricted the activities of semi-nudeBeingclothed. state of which
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by emphasisin “characterized an on mat-semi-nudity was defineddancers where
describing relatingto those under consider- todepicting,terms identical ter or

Topless areas,”In Saloons.Babyation. Dolls specified... anatomical defined
(5thDallas, F.3d 471CityInc. v. 295 completely opaquelythan andas “[l]essof

Cir.2002), operatorsthe owners and of [fjemalecovered ... ... belowbreast[s]
challenged Citya ordi-gentlemen’s clubs point immediately topa above the of the

female dancerseffectively requiringnance (emphasisareola.” Id. at 1278 n. 36
bikinichange pastiesto their attire from to added).

tops beingin order to avoid classified as
pointedId. at 480. The Court out that the

sexually subject, interoriented businesses
City of Dallas had relied on other cities’alia, licensing zoningand restrictions.to

SOBs,regulatingefforts commissionedgrantedId. at 474. The District Court
engaged publicstudies and in a series ofCityinsummary judgment favor of the

hearings, comment-taking and town halltime,applying the test for content-neutral
meetings regarding SOBs deleterious ef-inplace regulationsand manner set out
fects, 474, 481, City’sid. at and found theTheatres, Inc.,City PlaytimeRenton v.of inadequately expressedconcerns to be the41, 925,47,475 106 S.Ct. 89 L.Ed.2dU.S.

preambulary language:ordinance’s(1986). Plain-appeal,29 Id. at 480. On
Citythe council finds that aWHEREASthe District erred intiffs asserted Court

concentration of continues to[SOBs]applying Theythe Renton test. Id. ar-
contribute to a decline in the value ofgued the ordinance is not content-neutral
surrounding properties, to an increase init “targets expressivebecause the essential

surroundingcriminal activities in thenature of the featured entertainment of
community, blightand to a“justifica- urban andthe cabarets’ business” and its

indowngrade qualitythe of life in thetion was not shown to be related to the
‘secondary surrounding community....effects’ focus of the ordinance.”

Saloons, Inc.,Baby ToplessDolls 295 F.3d WHEREAS, Citythe council believes
disagreedat 480. The Fifth thatCircuit that, health,protect publicto better the

test applicable:the Renton was not safety, it necessaryand welfare is to
Renton, “zoningUnder ordinances de­ adopt additional amendments to [the

signed to the sec­combat undesirable SOB that enhance landordinance] would
ondary of are to be re­[SOBs]effects protectionuse to residential areas and

applicableviewed under the standards areas;surroundingother restrict the
time,‘content-neutral’ man­place,to and location of near[SOBs] child-care facili-

49,ner restrictions.” 475 U.S. at 106 protectties to the children that attend
added). And,925 (emphasisS.Ct. “find­ facilities;those and establish rules of

ings [City] secondaryof the as to the employeesconduct for certain [SOB]
sexuallyeffects of oriented businesses and customers....

satisfy ... predomi­us that[can] [its]
Dallas, Tex.,(quotingId. at 480 Ordinancesecondarynant concern was with effects

2-5) (emphasis original).No. 23137 at innot the content of expressionand itself.”
maintained, however,SDJ, Houston, Plaintiffs that theCityInc. v. 837 F.2dof

(5th1268, Cir.1988), denied, City uponevidence the relied was irrele-1273 cert.
1052, 1310, Theyvant to the ordinance. Id. at 481.489 U.S. 109 103S.Ct.

(1989). SDJ, Inc., arguedL.Ed.2d 579 evidence indicates that a re-“[n]oinvolved
quirement topsa that all dancers wear bikinizoning imposedsimilar scheme that

pastieslocation restrictions on establishments instead of will reduce deleterious
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1998) Renton,added;(emphasis quotingToplessDollssecondary Babyeffects.”
925).)51-52,Saloons, Inc., at In this 475 U.S. at 106 S.Ct. “Ac­295 F.3d 481.

of theemphasized cordingly,Plaintiffs two a court must determine underregard,
(1) standard,findings in that action: this reasonable belief whetherDistrict Court’s

astudy City’swhether evidence demonstrates a linkdid not thethe “studies
pastiesfrom to in combatingin a attire between its interest second­change dancer’s

secondary ary Babyaffect effects” effects and the ordinance.”topsbikini would
(2) Saloons, Inc.,“testi- Toplessof these studies Dolls 295 F.3d atand the author

indicated that thefied that his studies 481.
impacthave anchange in attire would not FifthThe Circuit found the standard

“According tosecondary effects.” Id.on had been satisfied. The Court noted the
Plaintiffs, evidencespecificthere must be enacted, in part,ordinance was because

secondarytops reducingtolinking bikini Citythe had found that “entities that
effects.” Id. were, effect,in avoidingSOBs were that

by havingclassification” its dancers wearFifthrejecting argument,In this the
pasties and that “concentrated SOBs con-explained:Circuit

intinued to contribute to an increase crim-Renton, however, arequiredoes not
inal in surroundingactivities the communi-demonstrate!],] empiri-• • •“city to with

Dallas, Tex.,ty.” (quotingId. Ordinancedata,cal that its ordinance will success-
(preamble)). Among23137 other reliedcrime,” at least “not withoutfully lower

data,upon City presentedthe evidenceevidence fromconvincingactual and
frequentthat more in thesex crimes wereLosplaintiffs’ contrary.” Cityto the of

study area. Id. The Court noted:Books, Inc., 535Angeles v. Alameda
... not to1728, 1736, studyWhile the is careful425, 152U.S. 122 S.Ct.

SOBs,(2002) entirely todisparityattribute thisa(plurality).L.Ed.2d 670 “Such
it a correlationdid find between SOBs—far inrequirement gowould too under-

operationof andspecifically their “hoursthat munici-mining positionsettled[the]
at-type peoplethe of which SOBsop-a reasonablepalities givenmust be

highertract” —and crime rates.experimentto with solutionsportunity
secondary pro-to the effects ofaddress Saloons, Inc.,Baby Topless 295 F.3dDolls

(internal citationsspeech.”tected Id. findings “reasonablyat 481. These were
omitted).questionand marks problemto be relevant to thebelieved

govern-us that theRenton teaches (citingCitythe Id.addresse[d].”which
925).evidence ofproduce Renton, 51-52,ment must some 475 U.S. at 106 S.Ct.

secondary producedeffectsadverse explained:The Fifth Circuit
... entertainment in order toby adult [C]ity upon specificThe relied evidence

justify challenged usingenactmenta alia, crimeshowing, higherinter rates
secondarythe effects doctrine.... vicinity City’sin The at-the of SOBs.

gov-that aRenton also instructs us realityto deal with that had beentempts
presenternment must sufficient evi- past,in the mostcontinuously frustrated

“a link betweendence to demonstrate recently by “exploitation ‘loophole’of a
regulation gov-the and the asserted suchCity permittedin the code that

interest,” under a “reason-ernmental restric-to avoid the locationbusinesses
able standard. by obtaining dance hall licensesbelief” tions

14,Entm’t, was notCity pursuant ChapterB Inc. v. to which(quotingId. J & of
(5thJackson, 362, regulateoriginally designed to such152 F.3d 371-72 Cir.­
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Dolls, Id.;Baby 114 F.Supp.2d Callaway,see also Canal Auth. v.businesses.” 489
added). (5th567, Cir.1974).(emphasisat 547 F.2d 569

ordinance,Id. at The the Court482.
Likelihood Successofout,pointed comprehensivewas a amend-

City’s “originalto out the in-carryment determiningWhen the likelihood
secondarycombatingtent in effects associ- merits,onof success the courts look to the

Importantly,ated with Id.[SOBs].” Roho,standards of the substantive law.
(5th356,Marquis,Inc. v. 902 F.2d 358evidence does not connect the“[T]he

Cir.1990). prevail preliminaryTo on atops towearing of bikini the reduction of
id.; injunction, theeffects,” but, Plaintiffs likelihood of suc­secondary lightin the

cess must be thanCity negligible,more Com­byof the data considered the and
Platt,pactby Equip. LeggettVan Co. v. &steps prior enactingother taken it to

(5thInc., 952, Cir.1978),ordinance, 566 F.2d 954necessarythe it was not to and
Instead, preliminary injunctionthe shouldmake that connection. it not bewas

granted questionunless “theCity presented byreasonable for the to conclude that
litigantthe Congressis free from doubts.”featuring performersestablishments in

Equal. 95,Racialrevealing Douglas,attire more than v. 318 F.2dtopsbikini of
(5th Cir.), 829,97pose typesthe same of cert denied. 375 U.S.problems associ- 84

73, (1963).11ated S.Ct. L.Ed.2d 61with other SOBs. As the
persuasionlevel of in relation to the otherId.

increases,three factors degree per­the of
necessarysuasion on the substantial likeli­DISCUSSION

hood of maysuccess factor decrease. Productos
injunc­To obtain a preliminary nic,Car­ S.A. v. Central Am. &Beef

tion, Plaintiffs must following:show the Co.,Trading 683,621 F.2d 686Seafood
(1) there is a substantial likelihood of suc­ (5th Cir.1980) (“Where the other factors

(2)merits;cess on the there is a substan­ strong,are a showing on some likelihood of
tial threat that Plaintiffs irrepa­will suffer success on the justify tempo­merits will

(3)denied;ifinjury injunctionrable the is relief’).rary injunctive
the injury outweighs anythreatened dam­
age injunction mightthe City;cause the Because the restriction of Plain­

(4) granting injunctionand the will not righttiffs’ to feature dancingsemi-nude
publicdisserve the implicates Amendment,interest. Daniels Citythe First the

Scis.,Health L.L.C. v. Vascular Health must show that its restriction on SOBs is a
Sciences, L.L.C., (5th579,710 narrowly time,F.3d 582 placetailored and manner
Cir.2013); Brennan,Sugar Busters v. regulation. Saloons,LLC Baby ToplessDolls

(5th Cir.1999).258,177 Dallas, (5thF.3d 265 CityThe Inc. v. 295 F.3d 471of
grant deny preliminary Cir.2002); Videos,decision to or in­ CityEncore Inc. v. of

junctive Antonio, 288, (5threlief is left to the sound discre­ San 330 F.3d 291-92
Cir.), denied,tion of the District Mississippi 982,Court. cert. 540 124U.S. S.Ct.

Light 466,Power & Co. v. Pipe (2003),United Gas 157 byL.Ed.2d 372 clarified
Co., (5th Cir.1985).618, (5th Cir.2003).Line 760 F.2d 621 352 F.3d 938 “To pass

extraordinary muster,Such relief is an remedy time,constitutional a place, and
granted onlywhich should be if regulationthe Plain­ manner must be ‘content neu­

clearly tral,tiffs have carried their burden of .... narrowly tailored to serve a
persuasion interest,on each of significant governmentthe four factors. and leave
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to“pasties exception”alternative channels of commu- the SOB ordinanceopen ample
” Encore, necessaryat 291. was to address thenication.’ F.3d same harm-330

secondaryful effects as other businessesEntm’t, CityInc. v. San Anto­In RCI of
already subject regulation.to Id.nio, 589, (Tex.App.-­598-605373 S.W.3d

2012, no the Fourthpet.),Antonio argue Baby ToplessSan Plaintiffs Dolls Sa-
Antonio’sAppeals loons,of found that SanCourt not applicableInc. is because the

City regulating nude and semi-­ordinance decision fails to take into consideration the
met the constitu­gentlemen’snude clubs Supreme Court’s discussion of ample ave-

regulationthat the berequirementstional Citynues of communication in An-Losof
neutral and that it serve a sub­ Inc.,content 425,geles v. Alameda Books. 535 U.S.

Thegovernment (2002)stantial interest. Court 1728,122 152S.Ct. L.Ed.2d 670
narrowly tai­also found the ordinance was However,(plurality). Babythe Court in

secondaryaddress the harmfullored to Saloons, Inc.,ToplessDolls determined
associated with adult dance estab­effects that under the standard set forth in

CityIn hasregard,lishments. Id. this the Books,Alameda Inc. and in view of the
in theseprovided pro­additional evidence secondary effects studies on which Dal-

businesses,sexuallyceedings that oriented relylas—and now San “it wasAntonio—
establishments,including adult dance Cityreasonable for the to thatconclude

secondarycause harmful effects.10 featuring performersestablishments in at-
revealingtire more than tops posebikiniSaloons,In Inc. v.Baby ToplessDolls

the types problemssame of associated(5thDallas, 471,295 F.3d 481-82City of
[sexuallywith other oriented businesses].”Cir.2002), Ap-Fifththe Circuit Court of

Similarly, City295 F.3d at 481-82. the ofpeals Cityfound an identical ordinance
legislativeSan Antonio’s' determinationeffectively required female dancerswhich

(that regular performancessemi-nude astops in order for the ownerto wear bikini
bydetermined the amended ordinance area narrow-to avoid SOB classification to be
produce secondaryas liable to unwantedtime,ly place and manner restric-tailored

SOBs) reasonable,effects as other was inCityspeech, thoughtion on free even the
secondary City ex-view of the effects theproduce specific linkingnot evidencedid
which continue to occur. Be-amined andreduction of harmful second-topsbikini to

here, appearscause this determination reason-toary prioreffects of SOBs. As the
able,enactment, of adult danceCity regulationthe exoticordinance’s the commis-

featuring per-semi-nudehearings resultingstudies and held establishmentssioned
afinding impose por-in its that an amendment to the formers does not substantial

legislative praising Sex in Texas” examines the effects10. The record of the 2012 ordi-
have onslightly SOB classified businesses surround-nance is different from that of the

2005, ing property studyvalues. This was not avail-City placed2005 ordinance. In the
during draftingthe of the 2005 ordi-ableeightyinto record over studies on thethe

positionthe initial innance or settlementnegative secondary effects of adult businesses.
April of 2005.legislative notThe 2005 record includes but is

opinions, reports andlimited to court studies supplemented legislativeThe record before
upon by City supportrelied the in of the 2005 City supportthe in of the 2012 ordinance is

votingto the 2012 ordi- 3,233ordinance. Prior on long, ninety-threepages includes stud-
nance, City eightthe considered new studies documentingreportsies and covers cases and

supporting the conclu- secondaryand other information topics related to effectsvarious
sexually bysion that oriented businesses are The ordinance statescaused SOBs. 2012
variety secondary CityFor various sourceslinked to a of effects. that the relied on these

2, enactingexample, Legislative Study "Ap-# the ordinance.Record in
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(5th Cir.1999).nan, 258, Ifprotectedon 177 F.3d 265regulatorythe burdention of
goals injunction granted,the notadvancing preliminarythe of the isspeech without

contrary, the ordinance that business will suffer andOn the Plaintiffs averordinance.
obtaining angovernment expensesinter- the associated withpromotes a substantial

not achieved ab- to incurhistorically was SOB license will force Plaintiffsest which
regulation. expenses, including remodelingthe amended Id. Under several andsent

circumstances, not relocating.Plaintiffs have in some instances Plaintiffsthe
of thedispute alleged negative impactshown a substantial likelihood success the on

challenge community testimonyAmendment to the submittedon their First and have
City effectively requiring contradicting City’s allegationtheir the thatordinance

intops negative secondarydancers to wear bikini order cause effects.11female SOBs
Nonetheless, City provided reportsavoid classification. the hasto SOB

describingand affidavits harmful second-Irreparable Injury
ary effects. If businesses doPlaintiffs’

injuryirreparableAn is one byallegedcause the adverse effects the
by an ofwhich cannot be remedied award communitythat harm theCity, to would

damages. Med. Ctr. v.economic Deerfield outweigh the harm to Plaintiffs because
Beach, 328,City 661 F.2d 338of Deerfield complyPlaintiffs can or avoid the ordi-

Cir.1981).(5th “It thatis well established by having wearnance their dancers bikini
the loss of First Amendment freedoms for

tops.
periodsminimal timeeven of constitutes

Injunctive extraordinaryrelief is anirreparable injury justifying grantthe of a
remedy clearly carryand Plaintiffs mustinjunction.” thoughpreliminary Id. Even

inpersuasionthe burden of on each factor“enjoyexpressionerotic forms of dance
injunction. Mississip-order to obtain theprotectionless than some other forms of
Co.,LightPower & 760 F.2d atpi 621.speech,” they protected byare still the

CityBecause the has offered credible evi-CityFirst Amendment. Woodall v. Elof
support positiondence to its that Plaintiffs’Paso, (5th1120, Cir.),49 1122 cert.F.3d

adversely communitybusinesses effect thedenied, 988, 516,516 U.S. 116 S.Ct. 133
despite City’s attemptthe to curtain these(1995). require­L.Ed.2d 425 Because the

effects,secondary Plaintiffs have not clear-topsment that dancers wear bikini de­
ly potential injuryshown that their out-prives Plaintiffs of their First Amendment

injury City.weighs Erotiquethe to therights, irreparablePlaintiffs have shown
Prairie,CityInc. v.Shop. Grand Civilofharm.

3:06-CV-2006-G,Action No. 2006 WL
(N.D.Tex. 2006).3422231, 28,at *5 Nov.InjuryThreatened

The Public InterestNext, inju-Plaintiffs must show that the
ry they public implicatedwill suffer if the Court denies the Two interests are in
preliminary injunction greater publicis than the this case. The has an interest in

injunctioninjury City protecting rightsthe will suffer if the the First Amendment of
Plain-granted. Sugaris Busters LLC v. Bren- individuals and businesses such as

hearing CityRandy predicate by11. at the relied the is not “metho-Dr. Fisher testified on
and, noted,injunctive dologically they arguerequeston the for relief with sound.” As also

Court, tops coverage operatespermission from the filed bikini and increasedPlaintiffs
infringesupplemental opinions unconstitutionallyand on thefrom Dr. Fisher to commu-

Hanna, aspectsfrom Dr. Judith which the Court has nicative of the exotic dancers’ activi-
legislativethereviewed. Plaintiffs contend ties.
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pro- liminary Injunction supported byin isCityThe has an interest thetiffs. Id.
health, gen-safety, morals and factual record and case law.moting the

City.the citizens of theeral welfare of
disputePlaintiffs the contentionAlthough
pose a threat to thesethat its businesses

interests, Plaintiffs have not shown that
offeringvenuesclearly shown that dance

not have ad-semi nude entertainment do
Thus, Plain-secondary effects. Id.verse
grantingto show that thetiffs have failed

HOSPITAL,WAYNE COUNTYadversely affect theinjunction will not
INC., al., Plaintiffs,etpublic interest. Id.

v.Conclusion

JAKOBSON, M.D.,Peeter Defendant.effectively requiringCityThe ordinance
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