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Ennis al-.et «..Smith et al.

JosephEnnis, de fAdministrator nonF.John o­bonis Zolkowski
others, Smith,. J. H. B.and Administrator ofv­

George Bomford, Johnson,Lewis Administrator de bonis
Kosciusko,non of James Carrico,Thaddeus Stott,Samuel

George UlyssesBomford,C. Jacob Gideon, Ward, and
B. H. Smith.Jonathan

controversy.Origin of fundthe. in
concerningletterJefferson’s it.Mr.

Kosciusko States, 1798;made four'trills. One in theGeneral United in another
Paris, 1806;in in the third and So.Ieure, Switzerland,fourth were made at in whilst

sojourningwas there in 1816 and 1817.he
third,first and bysecond wills revoked theThe were and he as todied intestate his’•Unitedestate in States.the.

will, probatedfirst it known he others, bythe before was that -hadBut made the was
Jefferson, Virginia,in and whenMr. Jefferson learned hadthat the GeneralMr-

wills, transferred the Orphans’made he fund theother the Districtto Court of of
Orphans’ managed time,The Court the Benja-fund forColumbia. some thenand
appointed Kosciusko,B. Bear was the administrator of' the willmin with annexed.

•died, leaving will, Georgea andHe Bomford one of his executors. Bomford
such,qualified andas afterwards became the administrator of de bonisKosciusko' possession, executor, Bear,non. He into histook as the estate of and also the

Kosciusko, Bear,funds which had bybeen administeredof and made hisfirst re-
Orphans’ Kosciusko,turn to the Court of the offunds as ofadministered executor

bythey Court,Orphans’Bear. Af tenvards were returned him to the as adminis-
Orphans’ deemingde boñisnon oftrator Kosciusko. The Court his suretiesthat

Kosciusko, insufficient,as de bonisnonof theyadministrator were or were notthat
them,any waste on havingliable for of account of the byfunds been received him

Bear,-and uponnon,of asas'executor not administrator de bonis forcalled him1sureties, under Congressother the act of the February, compliedHe20th 1846Íof
gavecall, Stott,sureties, Carrico,with the and Bomford,as and George andC.

Ward,Gideon, and Smith.
original given Court,bonds of were Orphans’Bomford to theThe ofunder the law

Maryland, prevailedwhich without partalteration in that of the ofDistrict Colum-
by Maryland, Congress passedhad been cededbia which until act of the 20ththe

'Stott, Carrico,February, Bomford, Smith,The defendant George1846. and C. and
Gideon,Ward, Bomford,theand became sureties of aB deadministrator bonissnon

Kosciusko, act of February,under the 20thof 1846.
if an or changes any partthe State of executor administratorIn of anMaryland,

is,saidelse,whatestate it somethingfrom was into it to be administered. anIf
non,possesses estate,dé changedbonisadministrator himself of such of whatever kind

bo, assets,may chargesit original bond,and with suretieshimself it as his to his
non,as They onlyde are not liable for his ofbonis them. areadministrator waste

specie,liable deceased as remain infor such assets of the byunadministered his
predecessor, in is the Maryland, applicablethe administration. Such law of to

Bomford,' giventhe of the bond .appointedsureties in when he was administrator
.■de ofbonisnon Kosciusko.

by Orphans’ Court,,called forwhen other sureties the thirdunder theBut .are section
20,-1846,February given,andof the act of are not samethey "do bear the relation

theyoriginal did,to the his sureties willthat and be bound for theadministrator
estate,principalwaste of the amount of the funds chargedtheir to heor which has

Court, non,by Orphans’himself his return to as administrator de itbonis whenthe
sureties,called mayfor and for such as the administrator afterwardsadditional

receive.
by Orphans’ case,The’bonds taken the this properlyCourt in were under thetaken
February,act of the 20th 1846.

181b,OlographicKosciuskb’s revokingwill of Contains a clause all other.General of
him,previously by havingwills disposedmade and not of his funds inAmerican

will, 1817,that nor in the will to The-juchof he died'intestate as funds. second
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“ voiture,mes'effets, y18Í7, íégue tous ma et mon chevalJewill ofin thearticle
dessus,” record,ZavierZeltner,les hommeceh Monsieurcomprise Madame eth —’ estate,hisbequest specificallyto them of rest notresiduary the ofanot105 —is

1816and 1817.in the wills ofdisposed of
died, insojourning in when he butSwitzerland was.domiciledwasKosciuskoGeneral

•France, years.fifteenhad been forand
be, proof in France. Suchthat bis wasto received as. domicilHis declarations.arc

received, domicil, courts ofquestionsin of in thealways beenhavedeclarations
France, in theEngland, and courts of the United States.in those of

retained,is, origindomicil of is until else-residencepresumption of law that theThe
alleges changeahim of it. -But residence elsewherebyhas been shown whowhere

choice,upon him it to a domicil ofpresumption, and.casts who denies berepels the
place of be a domi-disproving it. The residence-mhst be taken toofburdenthe

choice, uqless principal perma-'be andprovedit that it was not meant to aiscil of
events, otherwise,Contingent political or are not admissibleresidence.nent

show, origin, else-his domicil of for a residencewhere one removes fromproofs to
permanentwhere, principalbe a residence.latter was not meant to andthethat

presumedorigin, isby authority from his domicil Of it neveris exiledif oneBut
The-abaUdonment, however,returning baok.hopeabandoned all ofhe hasthat

may by authority. Heproof. leftby General Kosciusko was not exiledbe shown
France, conscientiouslyhevoluntarily, to a civil status in whichobtainPoland

Poland, foreignit aenjoy in whilst continued underthought he could not
dominion..

may.be, intestacy,is to be disturbed in case of ac-itproperty, whereverPersonal
cording :maydomicil of the -intestate. Thi3 rule be said to be.the law the ato 'of.

gentium.juspart of the
foreign it,applies, by proofa must be andis shown oflaw when inthatWhat .law

offer, evidence,law, publica-it will be sufficient to as thewritten officialcase ofthe
satisfactorily laws,law, foreigncertified to be such. Unwritten must beof thotion

experts. general authenticating foreignis rule inby There no for laws theproved
“this, received,countries, except proof pre-no bethat shallotherofcourts which

-behind,testimony by party.” Theyand attainable the besupposes better may
oath, exemplification greatby copyor an a thean of seal ofby theverified under

be, by provedmay copyit a be a copy, bylaw or truenation to awhoseState or.
compared original, byhas examined and it with the or the certificatewitness who.

law,to.give dulywhich certificate be proved.authorized mustan officerof the
proof others, especially acceptedof are not exclusive of of codes andmodesSuch

country. Hubbart,of a also 2law See the cases of Church v. inof thehistories
Seeman,181, Cranch, case,Cranch, and w. in 1 7. InTalbot this the Code Civil

a,indorsement,.France, with this “Les Garde des de France la Coeurof §>ceaux
Unis,” proveEtats was offered as evidence that the law of France'Supreme Des to

controversy.the funds in This court ruled that suchfor the distribution ofwas
authentication, case,Was a sufficient the evidence in thisto makeindorsement code

code,mayitany By complainantscase in which offered.in other that thebeand
Kosciusko,assuit the collateral relations of Generalthis are entitled tonamed in

proportionsin incontroversy, such as arefunds stated in mandatereceive the oíthe
court below.this court to the

cause, Orphans’ Court,documentary proofs from the of genealogyThe in this the of
relationship personsofKosciusko and of the collateral thethe entitled tofamily,

decree, Kosciusko,and of the properlyalso wills of are in in suit.a evidence this
judicialnotis judgment paries,from Grodno a foreignrecord inter but a judg-The

is therent, evidence of facts adjudicated againstin which all the -world.ment

didMr. an not sit inJustice Cafa this cause.

was an from theThis CourtCircuit ofappeal the United
thefor .Columbia, inStates District-of holden and for countythe

aWashington, as ofsitting Equity.of. Court
whole-caseThe is set forth in of theopinionthe court.

*34
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wereThe those filed thewho bill 'in theappellants Circuit
Court, was dismissedwhich that court.by

byIt was Mr. ToclMan andargued Johnson,Mr. for the ap-
Mr. Rédin, Marbury,and Coze,Mr. andby Mr. for thepellants,

appellees.

The raised the counsel for thepoints by theappellants, were
following:

domicil,I. Was Kosciusko’s at the time of death, inhis
France, as the or it Poland,was in asappellants thecharge, ap-

?maintainpellees
Poland,It could be in it,not since Kosciusko left because of

its the in 1794.subjugation powers, Vattel’sby foreign Law
Nations,of Book I. 16, 195.chap. §

France, choice,It was in his own since 1806 until 4th ofby
June, 1816,1816. of 1806 and ánd conclusions(Wills resulting
from the ofadmission the Laws,Confl.appellees.) Story’s of

44-46, 8-47, 14.§ § §
It continued to be death,in France until his theupon prin-

of laidlaw down 1ciple 1842,in Starkie on Evid. ed. of(Philad.
“53, as top. 1Presumption AmericanContinuance.”) Leading

Cases, Hare Wallace, 710,& andby 3, thep. authorities therein§
referred to ; Confl. of Laws, 47, 16Story’s § §

II. Has ofthe will 1816 been ? Have the lettersproved of
administration de bonis to Lewis Johnson been issuednon. with
the wills of 1798, 1806, 1816,and as in the bill ? Doesalleged
the will of 1816 therevoke wills of 1798 and ? Is1806 the
residue of Kosciusko’s liable for the statedproperty legacies in
the' wills of ?1816 and 1817

The of 1816will was andoriginal recorded, isproved, lodged
France,for safe in and its authenticatedkeeping exemplifica­

tion with the French was and inprobate recorded theproved
the Columbia,Court for District ofOrphans’ to thepursuant

rales laid in Toller ondown Evid. 71. Vanp. Rensselear v.
Morris, 1 13; Confl. ofPaige’s Rep. Story’s Laws, tonotes

b,514 on 432 of 2d ed.;the Statute 1785,of ofp. Maryland4
46, 2; Laistre,De Sobre De 2 191­chap. v. Har. & Johns.§ .

The letters of de to Lewisbonis nonadministration Johnson
were two,issued with tl! and other aswill in bill,thecharged

Court,of thethe andby Orphans’decretal theprov.ed deposi-
t)ieoftion the ofrecord wills.

courtThe and hashad,court below this now, ofthe power
threewhat each theseeffect of willsdeciding of Kosciusko

have ofshould thethe'final "toupon disposition soughtproperty
Wills,be 4, 22, 23,recovered. 1 on &c.Jarman
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of the domicil of Kosciusko atthe law theFor this purpose
4;on Wills, 3,resorted Jarmandeathtime of his be to.must

in.f, 479465, 467, 468, 479Laws,Confl. ofStory’s §' of the uncer-take becauseeffect,will of 1798 cannotThe
the willof and of the bounty;its'tainty dispositions objects

to eithervoid,is null not executedof 1806 and being according
forthe laws of Franceof the forms makingprescribed by

but, bad, thehave been both revokedwills; or they bygood
of 1816.will

ofThe of the clause former1816,will containing revoking
valid, thewills, will,,is a and olographic proved deposi­good by

999, 1001, of the970,tions on 15 and 16 of the record. Arts.p.
CodeCivil of Napoleon.

. notevidence, answers,Parol referred to in the has been pro­
• received, toit could notbut,duced if it be; produced,were.

Civil1816,of nor to its revocation.the will proveimpeach
1035, 175;12 Wheaton’s1036;Code of Arts. Rep.Napoleon,

Starkie81, 552, 555;Madd. Ch. Pr. 2 on76;Toller on Exec. 1
1842, 756, 1284, a;of and Part II. noteEvid. Part I. Phil. ed. p.

273,1 Greenleaf on Evid. 290.§
“ T817,of ofin 2d clause the willeffets,”The word used the

“ y com­mon ehevalrestrained the ma voiture etwordsbeing by
“ andofprise,” nothinggeneris,”passes property ejusdemonly

36,Ves. 45­Wills,else. 1 Jarman on 692 13f; .
”“ onlyword effetsthis, signifiesof the FrenchIndependent

etDictionaire Francaissuch as about theisproperty person.
Tibbins;et Dictionaireles deProfésseurAnglais, par Fleming

l’Academie Francaise.
1816,will oftheAdmitted, the inthat for specifiedlegacies

recovered,the other propertyto be and everyproperty sought
— had beenof liable but all thesebeKosciusko, legacieswould

paid.
of 1817 ofthe will spe-The made being legacieslegacies by

were,funds, and incific in England,which invested Switzerland
houseand of left wherewassuch which in thespecific property

of them candied, Switzerland,in none charge anyKosciusko
whatever be law in thisother thebutproperty; may respect,

is alsothe that these have beenlegacies paid.proof
of Mr. and Mrs.omission,The accidental in the proceedings,

isZeltner, 1817,Zavier ofunder the will immaterial:legatees
first, kindin as comesbecause take suchonly propertythey

“the theeffets,”,within of restraineddefinition byword.the
“ ma and claimywords mon shouldcomprise”ehevalvoiture et
those thesefrpm in in whoseSwitzerlandpersons possessionit<( France,wereeffets” the law ofbecause,left; bysecondly,

intestate, inthe death the vestsof the testator orupon property
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heirs,the lawful stand in loco ofwho oflegal representatives
the deceased at Civil Code ofcommon law. Art.Napoleon,

Laws., 508, 516.724; 507,Confl. ofStory’s §
that,follows,It from the above rule, when the heirs oflawful

Kosciusko recover the notwhich is wanted here localproperty by
administrator, all claimants in whetherEurope,residing they

fcreditors,are or a towill have thereestablish theirrightlegatees
immaterial, then,claims. It bewould were all the claimants

inin omitted these as noresiding decreeEurope proceedings,
pro here will bar their claims there. Civil Codeconfesso'taken
of 870,Arts. 724, 873, 1011, 1025, 1026.Napoleon,
• for the sake of the ofAdmitting, existence suchargument,

claims, this is no defence; the inEuropean such aappellees
case should into court —show reasonsbring money ofgood
their for thatand theapprehension safety, pray appellants may

their with other claimants. 2interplead Com.right onStory’s
Plead,805, 809,Eq. &c.; Mitf. Eq. 48, 49.by Jeremy, p.§

III. Have the Kosciusko diedappellants proved, un­that.
married and andissue, that are kin,without his next ofthey

“entitled to the ofresidue ? In civilundisposed propertyof.
cases, evidences of or title are sufficient—'asslight right against
a who no color of title.” 1stranger possesses Starkie on Evid.
Phil. ed. of 1842, 544. In case of v.Lesseep. Folger’s Simp­
son, Yeates’s parte affidavit,ex(1 madeRep. 17,) England,in
was beheld to sufficient ofevidence pedigree against strangers.

v. 10Kingston & Rawle’s 383.Sergeant TheLesley, Rep.
allappellees are no ofcolor title to the estatestrangers, having

of Kosciusko. The to establish thereto,their titleappellants,
a decree of ofproduce the the ofnobility Grodno,Government

and a decree of ofthe Court in ofthe Lithu­Kobryn, province
ania, now aPoland, of theformerly Russia,part ofEmpire
which were as. to their and as to the com­proved authenticity,

of the tribunals which first, inpetency passed them; thee Columbia,Court for District ofOrphans’ th­ in coursethe of
Bomford, deceasedlegal administrator,proceedings against and

commissiqnunder the in thesubsequently, by depositions-taken
case.

decrees,The these in the Russianoriginals foreign writtenof
are on file court below. Theirin translationslanguage, the>

80,be B.73,'will on ExhibitA,found Exhibit and on Thesep. p.
— under oath,aretranslations madewere taken injudicial they

court. The the.Russianin are.open writtenoriginals, language,
reasons, thethe inrecord,not in from stated of the clerkanswer

courtof the below.
hasdocumentsThe been establishedtheseauthenticity by.of

of thethe that onthe seal of the Nobilitytestimony Assembly
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A, on and thedecree of seal ofpedigree,the (marked p.' 73,)
in the decree B,of onCourt areKobryn•the (marked p. 80,)

seals, which is thesufficient,alone under laidprinciplesgenuine
484;Wendell’s 1 614;in 6 Paine’s Norris’sdown Rep. Rep.

58, 108,with and 360, 109;Evid. East’sPeake’s conjointly
; 1785, 46,222­ Act of of ch. 6.Maryland,Rep. §

the authorities do not that therequireThough foregoing sig-
theto establish of a decree ornatures-be proved, authejiticity

— the two of the on theproved signaturesappellantsjudgment
—A,marked on the80,ofdecree p. depositionpedigree, by

which, 120,laid down Evid.'Eq.the inprinciple Gresley’s p.upon’
sufficient,therein referred would beand the authorities to,

wej;e to theit deemed provenecessary signatures.
tonot areThe seals signatures proved, appended(whichand
ofcertificates, to attest the sealsthe andpurporting signatures

of ofGrodno,of the and of the Courtthe NobilityAssembly
useless the law not suchare admittingappendages,Kobryn,)

13 Peters’s 2 Cranch’s 187.209;as evidence. R. R.certificates
,of the of the of thejurisdictionThe Assemblycompetency

Grodno,of and of the Court of in mattersKobryn,Nobility
&c.,the exhibited decrees of isdecided upon by pedigree, proved

of law,witnesses skilled in' whichthe depositionsdepositionsby
decree of of thealso- that the the Nobility,Assemblyprove

are calledA, 73,on falls within the of such asscopemarked p.
bindrem, and everybody.in

thetaken in Court are evidence in thisOrphans’Depositions
Phil,laidthe down in 1 Starkie on Evid.case, upon principle

—1842, the315 more so when beforewereed. of p. they brought
inbelow, the of a commission takencourt mediumthe through

ease.the
reex-witness,of this Kalussowski wasJudgeIndependent

andcommission, another- witness,under the Tysowskiamined
it.underexaminedwas

B,A are asdecrees, marked conclusive evidence toThe and
in this as are the from-­inpedigree country, they countryprove

cpme, laid 1 ondown in Starkieuponwhich they principles ,“253,ed. of 1842,Phil. in rem.” Id.p. Judgments p.Evid. 30­
“ Evid,in,what cases evidence.” 2 on id.StarkieReputation,

101,275; 104-6;1 Id. Norris’s Peake’s Evid.1, 842;ed. part p.
285-6,ed. ;Starkie on Evid. id. 295-6­ 1 Greenleaf on Evid.1

525, of; Laws,543­ Confl. 593.Story’s §§§
A,decree of was ob­The that the markedobjection pedigree,

parteex be&c., sustained,cannot whenupon proceedings,tained
that it theaswas obtained suchis upon proceedings•it proved

itthe from comesof whichcountry prescribes, (depositionslaw
472, 475;of the 4 R.85, 69, 70, Paters’s Story’son record.)pp.
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Laws, 605,of 608;Confl. Peake’s Evid. 101, 104-106; 1§§
on Evid. 547.Greenleaf §

of isGrodno the and the seat of thecity capital, go­The
of Lithuania,vernment Province ofthe which is called Govern­

of Grodno—r as isment called thejust of the Unitedgovernment
States'; of 10, 799;Brit. vol.Washington.” Encyc. p.“Government

of forSoc. Diff.of 11,Useful vol. 455. HenceCycl. Knowledge, p.
thecomes of the in the officialtestimony,incongruity calling

seal of-the of Grodno “the Government ofnobility Grodno’s
official “a'seal,” of Lithuania.”Government seal But that
both these seal of themean to of the.expressions, speak nobility

Grodno,of the fa.ct that had before themproves both witnesses
document with thethe seal on 80described in its of thebody, p.

record, sealas the of the of Grodno.nobility
Nor the of thesecan witnesses betestimony byimpeached

it a different construction than the nature the caseofgiving
of,admits the to them,cross-examineappellees having neglected

Phil,on 1842; 197, 212, 316, 317,Evid. ed. of 214,(Starkie pp.
their counsel were at the of577,) though present taking deposi­

tions, and cross-examined one otherwitness on matters.
above,of the witness him-Independent Kalussowki explained

as to hisself testimony by deposition.
The Assemblies of when called to ondecideNobility, upon

issue as of decrees as there arepedigree, original- copiesmany
interested parties.
• case,In four of suchthis decree wereoriginal copies issued^

delivered to -the nellants. The ofand whichoriginal copy,a*
oxjerecord,A,the translation is markeu on 73 of the is ofp;

“these four None of these is better evidence.”copies. copies
Each of them is evidence of the same decree for all purposes.

•Reference is made that a certain Pole, Klimkiewicz, filed a
bill estate,the as next of kin of Kosciusko. This in-claiming
dividual to in the the'attempted uponimpose premises when,—
death of the had noformer counsel of the oneappellants, they

to take care of their claim.' This suit abated the deathbyhere
and of and itsKlimkiewicz papersof administrator-Bomford,

no in theof the record below.partformed court
of estateKosciusko’s to the asThe goes appellants,residue

of in 1kin,his- the laid down Jarman onnext upon principle
,750.Wills, 3, 4, &c.; Code of art.Civil Napoleon,

IV. .account,Are defendants asthe liable to is in thecharged
bill, on 6, 8, of the record ?pp.

Smith,decree JonathanThe the bill B. H.dismissing against
Bomford,as' estate isadministrator of the- of not questioned—

48, 109,insolvent,died of the .having record.)Bomford (pp.
Smith,the sameAs B. H. of theJonathan trustee propertyto



TEEM, 4071852.DECEMBER

Smith,v. et al.Ennis et al.

asdelivered to himBomford counterwhich withsecurity, the
23 oftrust, record,of on the he is to accountdeed forp. bound

it to the the laid’ down in 1uponappellants', principle Story’s
502; 93, K. 5;Com. on Comm.Eq. Eq. Chan­Abridg. Dig.§

6;4, alspD. v. 11 Ves. 22. is boundHeWright Morley,cery,
account,to the same for the sum ofupon principle, $4,156.92,
rents, he to&c.,for which admitted in his hands —in thehold

—theanswer on 49 of record and for such after'rents-asp. ac­
the ofcrued since that answer.filing

Johnson,Lewis deadministrator bonis non Kosciusko’spi
estate, answer, 29 ofin his the admitted,'original (p. record,)

time of the ofthat at the it he had under hisfiling control
of the Bank ofstock of the nominal value ofWashington

—-which the market was 60thenprice per 109$5,580.00 —of
in cash. Inand his ofanswer, 62 the(onamended p.$200

he informed the court that said bank refused toreeoid,) himpay
”“underdividends,further this stock does riotthatpretence

admitted,estate; it,to Kosciusko’s 63 heon ofbelong p.and
adipis-inhad hands in cash. In ofthat he view these$268.28

sions, thethe decree of court thebelow, bill agáinsl.dismissing
to,him as administrator de non, erroneous;bonis is he ought

thefor cash and the stockcertificate of the which heaccount
holds.

As to ofthe the sureties of Bomford:liability
which,This is the the court belowonly point upon delivered

It is in the record,a written not the notopinion. Judges having;
it it becase,filed in the but in awill found separate pamphlet)

thepublished by appellees.
Grounds which court billupon the below dismissed the

sureties,the are as follows:against
First, because the assets oforiginal Kosciusko having been

Lear, administrator,into the firstmoney,converted by this'
-evidences of the.and new investments could notmoney (intfie

of thethe court toopinion, Bomford asbelow) pass lawfully
administratorthe de bonis non estate of Kosciusko,'butof'the

to havehe ought administered them as executor,Lear’s 9,(pp.
12, 13, of the because Bomford,.opinion); adminis-secondly,

”“trator de non,bonis converted and. used the funds of Kosci-
usko’s estate before date of bonds,the the bei14); thirdly,(id.

thecause act of of and1846, theCongress (chap. bonds8,)'
underobtained are-it, and notprospective, retrospective, (id.

16-21); is thefourthly, because what retained first admi-by
cannotnistrator to thego non,administrator de bonis (id. 21-24);

variances of thefifthly, bonds referred to in the ánd ex-bill,
as evidence,hibited were but court(id.- the.alleged, 7,) expressed

asno to it.-opinion
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themadeTor the following points,counsel appellees manyThe
into subdivisions. Mr. Coxedivided arguedwereof which

Redin, 7 8,and- and of 8.and 5. Mr.1, 2, 4, ¡mints partpoints
3,subdivision of and 6.Marbury the remaining pointMr.

Bomford,the sureties of contend:The appellees,
noCircuit Court had of the cause.jurisdictionThat theI.

1801,March, 3; Judicial1801, 5; 3d Actof §21st’ Feb. §Act
Cranch, 267.Curtis, 3of v.1789; Strawbridge

thebe made administratorthroughThat the claim mustII.
of' Kosciusko’s domicil.

Columbia, if thein-the District ofThe domiciladministration
France,in wasas the ancil-was, complainants allege, merely

debts, &e,, the residue of the estateafterand, oughtlary, paying
the under theFrance,to executors wills ofto bé remitted to.

• all orari’d and1817; being1816 complainants, representing
executors;such andmust against foreignforeign parties, proceed

here;administrator and the billsue the makescannot ancillary
■a distributee can maintain an actionno case in which foreign

Laws,Confl. and cited in§'513, cases the notes.here. Story’s
have beThat if the themselves to theIII. provedappellants

Kosciusko, and claimof can thedirectly,true representatives
of Bomford,sureties as administrator de bonis nnndefendants, as

—them,are liable' toKosciusko,of. not
the of the assets were1. Because whole convertedoriginal,

life, stock;Lear in his Bhnk ofinto except Columbiamoney by
and new securities on hand at hisbecause the deathand money

Lear, forBomford, distribution,as executor of andtopassed
if aresureties, answerable;in that thatcapacity, any,Bomford’s

or as 'administratorno dehad right authority,legalBomford
securities;and and the de-to receive suchhoy,bonis money

character, arefor him in that liablefendants, as sureties only
receive virtueand of hisfor’what could lawfullyhe inrightfully

their bond doesthat not coveradministrator;office as such
is'what claimed.

• ascame administrator deBomford rightfully,2. Admitting
securities leftof the andnon,-into moneybonis possession by

ofto the extentliable full com-Lear, -sureties are notthe the
and convertedBomford wasted to hisclaim; becauseplainant’s

bonds,the as shownto the date ofuse, byown complain-prior
said for which the suretiesassets,ofant’s proof, $30,625.47,part

and notbondsliable,their prospective retrospective.are'not being' are liable tothe sureties notThe third which3. ground upon
between the bondsis, is a fatal variancethat therepomplainants

exhibitedbonds as complain-in the thebill, byas’ andcharged
the, arethat said bondsfurther,and void.toants prove chárge;
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is in this causethere no that theThat proof appellantsIV.
kinof of Kosciusko.thé nextaré

of kin,are the next and if there be'theV. If complainants
sureties, there noon the of the was intestacy bypartliability

revoked,beas to but if the will of 1798funds;theseKosciusko
the 1817out;cannot be carriéd then will ofits trusts disposesor

Zeltner,to Mrs. Zavier andfund Mr. andof the whole intercepts
claim of the next of kin.the

1169,vide1798,the trust of of 2 Eq.As to the will Story §§
How.; Ass’n,2case, How.; Girard’s,91172, 1176;Brocket’s Bap.

4 Wheaton.
of histo die intestate as toKosciusko did not intend any

the intro-is andwills, bythis his frequentshown byproperty;
inclause the will of 1817.ductory

are,the clause1817,of the inThe will of introductorywords
“ effets,mesin the of tous“mes Mens clause second)gift (the

comprise.'”vMture, ymon chevalma et
his wholetoalone the words enough passStanding .broada^'e “““ worth,”estate,” a man isMens,” whatestate. Mes meaning

““ or the whole of effects Or pro-alland tous mes myeffets.”
perty.”

“ residue;the wholewords tous mes wouldThe passeffets” “ in-horseandwords,introduction of the carriageand the my
theorfor ofcluded,” qualifyingwas not the restrictingpurpose

that thoseterms, the testator’sformer but resulted-from anxiety
should under thearticles terms.generalpass

”“is included; and the rule ofThe ejusdemgenerisexpression
clause withinThe in this will of 1817 comesis inapplicable.

Burrows, 1rule,that ofcases v.the upon Flemingqualifying
360, Wm’sKendal, 4 Russ. C. C.277;C. C. Kendal v. (2Russ.
Keen, 365,2Arnold,Ex’ors, Arnold v. &Mylne (21019);

Marchant,Ex’ors, Parker v. 1 & Collier1019); YoungeWm’s
210,on. 211.290;C.C. Rop. Leg.

and are not made in this bill.Mr. Mrs. Zavier Zeltner parties
VI. If was it is not where thethere then provedintestacy,

of of theKosciusko was at the time his nor isdeath;domicil
of or succession theseshown;or rule mustrepresentationlaw

bill, asthé and stated.stated in provedbe
Kosciusko was a Poland,states that native of andThe bill

Switzerland, intestate,died at in and of aSoleure, possessed
in the States.estate Unitedlarge personal

It the domicil of the.is that France was intestate atalleged
of France,time his and the law ofdeath,-the that then inby

theforce, to of the said estatesuccession the whole was cast
sisters,the of thedescendants his parentsupon representing

at the time.living
VOL. XIV. 35
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The defendants contend—
1. That isthere no evidence to the asdomicil,prove alleged.

Mere isresidence, not in itself of a ofproof domicil; itchange
must' be animo mcmendi. Laws,Confl. of 39; 1 Cur.Story’s §
E. 2.856; 897;R. Id. 7 Clark & Fin. 1876.

That the law of■■2. the assumed domicil-is not set-forth thein
/bin.

■3. That there is no evidence case,in the to the ofprove- law
France for the ofproviding succession an intestate’s personal
estate.

To law,thisprove as offered evi-alleged,'the incomplainants
dence a printed volume of the Code To theNapoleon. admis-.

which,of forsibility such the defendants andpurpose, objected;
on Greenleaf, 487,1 3they rely 173;488 Wend. 5 Id.; Rep.§§

389.,375, 384, and
contend,The thedefendants also that if volume ofprinted the.

becode admissible,received as the as inlaw- contained the Code
does not theentitle to the of es-saidcomplainants succession

■tate, as Code,claimed them. refer to the book 1, 11;by They §
3,book §-726.

VII. That are not made.proper parties
Kosciusko,1.'Lear’s sureties, as administrator of to haveought

«madebeen .parties.' sureties,2.. So as executor of Lear.ought Bpmford’s
3. So sureties,Romford’s as administrator deought original'..

non ofbonis -Kosciusko.
Zeltner,4. And so Mr. Mrs. theand Zavierought residuary

in the ofwill 1817.legatees
the ofbill,is no averment in of the ofThere insolvency any

to the omission.omitted sureties excusethe
• thataverment no further than the suretiesThe goes original

non, dead,Bomford,.as administrator-de me. theof bonis and
is to the Pl.Eq. 169,bond of limitations. Story’sopen plea §

Jackson, 406; Cockburn3 Atk. v.5;note Madox v.and Thomp­
v. Cook,321,son, Stanley16 Ves. overruling Moseley’s Rep.­

c­383, &­ ..VlI’I., at,the suretiesThat was law onagaiiistthe remedy
bona, and not in equity.the

anddemurrers, tospecial,sureties filed generalseverallyThe
which,ofbill; in contend thattheycomplainants’ support'the

andhave d free unobstructed at lawth"ecomplainants remedy’ therefore,bonds, have,their and nothem on right toagainst
in this cause.the-court asthem before partiesbring

In J.Gill & waoJones,case itof Richardson v. (3 163,)t­ he
nothat’ á court had jurisdiction petitionchancery (onheld of.

to selldecree of the Chancellorunder aa trustee acting land,}by
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order the and his sureties,to who had agiven bondpurchaser
to thefor same into court,.the to1purchase-money, bring be paid

bond,Thethe trustee. court thetd contract onsay, this is a
-and canone, be enforced anlegal action atpurely by law and

before atrial jury.
the case Boteler BeltIn & v. Brookes, Gill 143,&(7 onof J.)

to the Chancellor to the in apetition compel sureties trustee’s
bond dead and to the(he being of ainsolvent,) bring proceeds

court,made trustee,sale the into the court held thatby the ob-
of onthe sureties their bondligation and couldpurely legal,was

court ofbe enforced a law only.in.
In Brooke Boteler et al. Gillv. & J. it(12 was held307,)

athat bill in be maintainedchancery might sureties inagainst
bond, could be noa when there at law. In theremedy particu­

dead,case,-the insolvent,lar trustee and therebeing nobeing
destate,on his there noadministration coul­ be order theby

court for the of the claim.complainants’ Atpayment page
“317, the No couldcourt maintain aperson suit atsay, law in

case,such awardeduntil was order of thepayment by court
sold,under decree the land waswhose and demanded the.of

trustee.”
28­ 9;The cases in 4 Munford’s 2 67;Edw. Ch. 9Rep. Rep.

697;Porter’s were determined on the that aRep. ground pre­
and execution thejudgment, against administrator, wasliminary

a devastavit,to establish suit couldnecessary before be' main­
sureties antained in administrationagainst bond; and the court

that a would be withoutcomplainant if notsay allowedremedy,
to sue in chancery.

•It said this would not be allowedwas in an case,ordinary
where the alive,administrator was and within the reach of the

courts, and a.common-law be obtainedcouldjudgment against
Powell,v.him. Bolton 8 L. and E. 165.Eng. Rep.

ofthe act of 1798,But Assembly 101,c.by Maryland, sub. c.
8, 11, 1,and sub. c. is15, distribution to be made when the§ §
debts are A distributee sue at law onpaid. themay adminis-

bond,tration the sureties, after theagainst of thirteenlapse
months, without firsthaving andjudgmentobtained issued exe-.

administrator,the 7cution Gill & J. 475.against
More than thirteen months had elapsed the ofbetween filing

thethe new bonds -and the bill.-offiling, A ofright action at
hadlaw accrued on the bonds before the of the bill.filing

the do not in billAgain; theircomplainants aver that there
a Bomford,thewas in hands ofsurplus as administrator tie bonis

debts,after thenon, of to which aspayment they, distributees
estate of Kosciusko,of the under the law,French are entitled.
omission,Which the defendants is onbadsay, demurrer Ste-

vens Frost,v. 2 Coll. 297.&Younge



412 SUPREME COURT.

al. v.Ennis et Smith al.et

theMr. Justice WAYNE delivered of the court.opinion
isThe of this suit to for the descendantsrecover ofpurpose

the sistérs of theKosciusko,General funds which he owned in
death.the United States at the time of his

Several are thepoints suggested by pleadings.
consider such of as thinkwill them we afternecessary,We.

stated the of the fund in and thehaving origin' controversy,
it,of from the time that Kosciusko it undermanagement placed

the care of Mr. Jefferson until the- death of Colonel Bomford,
non,the administrator de in hundredbonis andeighteen forty-

eight.
came, StatesGeneral to the United in ourKosciusko early

at firstwar, to our He-did so as arevolutionary join army.
1776, theOctober,In he received from Congressvolunteer?
of served withof Colonel greatcommission Engineers. He.

war,until the of the then retired from thhdistinction close .and
after our had been with theacknowledged,-army, independence

withrank of He stood thoseBrigadier-General. prominently
hewhom hadmen of our own with sevengivengreat country,

and He re-of his life to its' freedomsecure nationality.years
us,came was,he to and inPoland, than whenturned poorer.to

for of hisfact, our creditor a. military pay.part
is a of itscareér in auHis subsequent Europe part history,.

base, is, thatwith thii he re-can of it in connectionthat we say
from thethe after was releasedto United States prisonsturned he

Catherine, successor, the Paul.of her son and Emperorby
States, a certifi-the United militaryWhilst he was absent from

and dollars andthousand two hundredcate for twelve eighty
him for servicesissued, due to dur-ascents, hadfifty-four b.een

in abeen, for several situationNot years,the war. havinging
United States,until his return to theit,to claim or to receive

1799, atan act in Stat.1798,in Large,Congress passed (6 32,)
tinetó to him amountthe of the Treasury paydirecting Secretary

first ofthefromcertificate, dayof the with interest January,
thetoand ninety-three, thirty-first■onethousand seven hundred

hundred andseventhousandDecember, ninety-seven.oneof
act ofbut a simple justice, graduateda gratuity,It was'not

to do It remainsmore. yetof our countrythe inabilitythen by
virtues, andtestimonial of his ofsome nationaltofor giveus.

Seven ofour independence. yearsin the war ofserviceshis
war,ofin counsels and ofof wise forecastand suffering,.peril

ourclaim fromthe field, people grate-maydauntless bravery in
in the bestof themrecollections, the wayand expressionful

,atcadets Westart. Thecan bybe commemorated'that they
Government, to hishave reared memorythePoint, unaided by

of him thememorialá; uponit is the onlyandmonument t^iere,
our land.offace



TERM, 1852. 413DECEMBER

et al.v.et SmithEnnis ill.

'• a of the interestcertificate, it,with part, uponThat military
fund, now in controversy.of thethe basiswas

invested in American stocksKosciusko, WastoIt was paid
under the care and ofname, andin. his own placed direction

Mr. Jefferson.
E.to one from H. M.Jefferson, in answerfrom Mr.In a letter

ofat the 27thMinisterPolitica, the Washington,De Russian
Vice-latter, the instance of the1819, the atof written byMay,

Mr.fund,about the Jefferson'Poland, make inquiriesof toroy.
fromthe of the Generalbefore“A little departuresays:

hand,a all with his own inAmerica, 1798, will,in he wrote
here,that the he should athe directedwhich possessproperty

of out in the ofdeath,time his should be laidthe purchase
—edupated and ofwere to benegroes, emancipatedwhoyoung

it in hands.executor,this he named me andwill deposited my
to himremittedThe interest of his was to bemoney regularly

the ren-ofin situation the interior country,MyEurope. in.
in the remittances ofit for me todered impossible act'personally

Barnes, of wasfunds,his and Mr. John Georgetown, engaged,
commission;do that 'on whiehunder a of topower attorney,

ofand until we heardfaithfully performed,he.duty regularly
time, sea-had,the We in the meanthe death of General. by
the bank infroma his fundssonably withdrawing part of

to thethem'them, and govern-which he had lendingdeposited
them tolate-war,the augmentedEngland,)ment during (with

one and dollarsthousand' hundred fifty-nineseventeen sixty-
cents, to in the of the Unitedwit: funds$12,499.63,three

Columbia,in the .Bank of atStates, and $4,600 Georgetown.
will,,time the of theI for some probate expect-delayed regular

there,willfrom he had leftto hear whether anying Europe,
affect his I thathere.property, prudencewhich might thought

-this, the' he wrote melast letterrequiredand safety although
15th, me'death, .1817,dated assured ofbefore Septemberhis

‘these tous enin words: Nous e’estage,the contrary, avangons
cela, ami,mon. cher et vousque dejepour respectable prie

bien comme vous levouloir avez tout(et pouvoir,) arranger qu’
de notremort ami, Barnes,la Mr. d’aussidigne quelqu’unapres

hji sa lesque premie place, que je interestsprobe' pour reqoive
de mon mafonds; mort,duquel, aprésponctuellement vous

savez, la destination invariable, á faitesquant présent .lepour
comme vousmieux penséz.’

“ Translation.
“ old,We all and reason,for that dear andgrow my respect-

askfriend,able I as to do,haveyou, full topoweryou arrange
it in. such a manner that, after death of ourthe friend,worthy

some asBarnes, one, himself,Mr. honest as take hismay place,
35*.
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so that I interestreceive the of my ;may money ofpunctually
death,afterwhich knów the fixedmoney, youmy destination.

As for the do think best.'whatpresent, you
“After death,his a claim was to me, on behalfpresented of

Kosciusko ofson General ofArmstrong, Armstrong, three
dollars,thousand seven hundred and four in Kosciusko’sgiven

lifetime, and,out this fund;ofpayable came asubsequently,
toclaim the whole, from Mr. under aZeltner, will made there.

I onproceeded, the of the ofAttorney-Generaladvice the
States,United will,to State Courtthe in the of the Dis-prove

trict in Iwhich reside, but declined the Whenexecutorship.
the General named executor,.me his was toyoung-.1 enough
undertake the nature,from its it was to beduty, although, likely
of thecontinuance; more,of orlong but, lapse twenty years,
had rendered it for me to in what I couldimprudent notengage
live to now,into letter ofcany by yourFinding,effect. May
27th, that a of the General’s also claims the ;relation property
that it-is to andbecome and to.likely litigious, age incompetence
business me to withdraw fromadmonishing myself entangle-
ments of that kind, will,I to thehave determined' deliver arid
the whole ofsubject, over to such court the United States as
the advise,of the States shallAttorney-General United (proba-

it will be that of District of tobly the theColumbia,) place
case in hands,his courtand to to relieve me frompetition'that
it, and to administrator,an with the will annexed.appoint
Such an call theadministrator will differentuponprobably
claimants to letand the court decide shallinterplead, what be
done with do,the I assir,This shall with littleproperty. delay
as the admit; and,consultations will whennecessary the ad-
ministrator is I shall deliver to him theappointed, original cer-
tificates arewhich in The interestmy possession. accumulating
and dividends remain, in of theuntouched, the UnitedTreasury
States, and Bank of Columbia.”

The to admitted,facts are referred andof this letter in the
answer of but todefendants,the we them in thepreferred give

of writer.language the
Jefferson,Mr. his intentions,,carried out and letters of adminis-

late F. Hetration were to the Lear.Benjamin received,granted
andstock, dividends,in different of in hadkinds which accrued

Kosciusko,since the ofdeath of¡§25,931.43|; $4,100.62! which,
were him United States sixfor the ofapplied paymentby per
cents,' of estate,which been on account thehad purchased by

Court,the the had the controldirection of when it ofOrphans’
suit,the fund. thisIt not for. the of tois necessary, purposes

ofinto of Mr. Lear’s accounts his ad-inquire, the correctness
There is on theministration. record themmakingnothing
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the1832, and it fromdied in booksHe andappears,doubtful.
account of his administrationthe final wasfrom whichpapers

tohands had been increasedfunds in hismade, $31,-that the
himselfsuccessor,hisBomford,Colonel withcharged785.27.'

sum.that
into,lookedboth, however, must be foraccounts ofThe-

determine,is, from theAnd that to changesanother purpose;
offunds,in'the and in his mode managing-them,Learmade by

them,received andrelation' to Lear Bomfordofficialin what
Lear,' thedid so as the executor of thatis,it hethoughwhy

under the actsuit, bondsmen,thisdefendants in hisby becoming
liable for the1846, have themselvesof the 20th madeFebruary,

that,considerof And heretheir we willdevastavit principal.
of the case.point

he heLear,from the accounts of that thoughtIt appears,
fundsthe of theauthorized, administrator,as towas change

funds, securities,tointo other and lend themestate upon private
Most,the if notof allwithout Orphans’.the permission .Court.

were in histhem, him,in invested ownof whatever byway
them, as,tookat the time of his death. Bomford hisname,

Court, intheexecutor, settled an account withand Orphans’
thewith allLear,ofhimself, as executorwhich he charged

forother securities thebonds, paymentandstocks, mortgages,
asestate, had,Learof the whichand theof moneymoney,

ex-funds,thefact,time of his death. Inadministrator, at the
Columbia,of converted intoof the Bank werethe stockcepting

as exe-them,and Bomford took hishands,in Lear’smoney,
tosamesuch, to account for theascutor, with the obligation,

Thisestate.be entitled to Kosciusko’swhomsoever might
sureties, as exe-or not hisso, arises,the whetherquestionbeing

estateLear, were not liable for waste of theof any bycutor
Kosciusko,the ofsureties,his as administratorinstead ofhim,

liable, bonds,theirthat the latter were onlythe bygroundupon
administrator, and foras not what heas he receivedso muchfor

ofhimself as the executor Lear.of,had possessed
Bomford, remembered, Lear,,it must be executor ofwas the

also,became, Court,of the theby appointmentand Orphans’
Kosciusko,de bonis non cum testaviento-of underadministrator

as force ofwere of in that thelaws of partthe theyMaryland,
a ofof Columbia which had been whenpart -MarylandDistrict

bonds,took over the same. His in bothjurisdictionCongress
Kosciusko,of and weiethe two estates Lear giventorelations

arid his suretieslaw; and the of himselfthat obligationsunder
what has been the andinterpretationdeterminéd by judicialare

of it in uncontrolledadministration decisionsMaryland, by any
elsewhere.courtsof other
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"Weunderstand, the laws of asby stood whenMaryland, they
assumed over the DistrictCongress jurisdiction of Columbia,

that the of a deceasedproperty was considered to.be ad-person
ministered, was sold,whenever it convertedor into money, by
the administrator executor,or or fromany respect changed.in
the condition in the it.which' deceased left It did not togo
the administrator de thenon, unless,bonis on death of the exe-
cutor or administrator, it orremained in samewas thespecie,
then that it was when it came to his hands. When the assets
have been said, that theit is inchanged, hasMaryland, property
been administered. that the fundssense,In all received by
Lear, and securities, werehim into other adminis-changed by
tered him. suit,If beenthen,this had theby brought against

Bomford,first ofsureties in bondhis as administrator'original
Kosciusko,de non ofbonis not havewould beenthey answer-

able.- Kosciusko,For' waste of the estate of theany remedy'
would have him sureties,been and his as executor ofagainst
Lear, if the Lear,and assets had been wasted securi-Lear’sby
ties would have been answerable. Nor would the circumstance
that 'Bomford assets,himself with these as administratorcharged

non,de makebonis difference. suretiesHis could beany made'
liable for the ;assets which came to his hands thatonly legally
is, for what remained in unadministered. Nor could hespecie,

more,make them liable himself,for in his accountby charging
as administrator, with hadwhich beenany property changed by
his administered,orpredecessor, be,as it is said to in Maryland,

such á made,when is an administrator or executor.change by
Such the law as to the of Lear and hisbeing responsibility

and of andsureties, sureties,Bomford it wasoriginal urgedhis.
below,in the court as we see from decision of thethe learned

who that court’s and here also ingave opinion,Judge argu-
ment the the thatdefendants,counsel of itby applied equally

sureties,tó third who becameBomford’s second and sets of so
of 20th 9under act the 1846. Stat.the February,of'Congress

decided, butat 4. the court below we -itSo think didLarge,
this,so error consists in that the oferroneously. The bonds

were treated as ifdefendants were the same as the'these they
firstthe of Bomford under thesuretiesgivenoriginal bybonds

the Bomford to.and that relations ofMaryland-law, the.estate
\yereof were such as when cametheyKosciusko heprecisely

funds, asthe Kosciusko ofinto of the the executorpossession
had,The Bomford from thethis: asLear. was thatargument

Lear, a valid toof the at the ofcharacter assets death right
executor,as and to administerthem, Lear’s was bound lawby

was,as Lear he would have inrightthem that not legalany
these asnon,bonis defendantsthem as administrator- de to bind
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defaults;for of his as itsureties anyhis particularly appears
theaccounts, them,last of that hefrom his including charges

a balance of in his ninth$43,504.40,himself with accountthe
related to transactionsof which which takenitems placehad.

date of either of the of the defendants.thebefore bonds
of facts,such a state it must beNow, admitted-thatupon

himself was bound the amount stated him to beBomford .for by
of the ofdue,’in Kosciusko,an account of ássets estate arid

law,were not underthat his sureties the forMarylandoriginal
had been administered Lear.those assets which by’then, asked,it be did theFor what may Orphans’purpose

Bomford, after he rendered his ac-Court hadcall eighthupon
count, if he did not dosureties,to other under the penalty,give*

administrator,as and that anotherso, that he bewould displaced
stead,be in his unless it was toadministrator would appointed

liable,he' hadfor which become"secure amount personallythat
received him executor,had been as butit originally bythough

fact,were no sureties in when the defendantsfor which there
his? became sureties under the 3d sectionbecame so They of

Stat. at 4. That sectionact of 1846. 9the Large, proVides,
the Court shall be satisfied that thethat, whenever Orphans’

takenhas or which hereaftertaken,which been may tjésecurity
reason ofinsufficient,or isadministrator,from an executor by

sureties, or because theofremoval or of thethe insolvency any
from, whatever,bond is causesmall,of the too or anypenalty

orcall the executor tocourt administratorthat the may upon
be a failureand if there shall toadditional comply*security,give

order, to another ad-the court issuch appointwith empowered
and from himfirst, to require,in the stead of theministrator

assets,the unadministeredover to his successorto handremoved,
orderanenforce with such fine.-andbyand to compliance

act, andTheor other pro-theany process.attachment legal
theit, towardsthe Court under adiriinis-of Orphans’ceedings
as this.Bomford, cover such a case Thetrator, Colonel exactly

court,law, fromand of the getof the the purpose was.object to.
additional and for the fundsadequateadministrator security,the

still,stated his bein sworn account to unadminis-he hadwhich
hands, without to the couldany fact’whichhis regardtered in

to the whether hadcourt,known been’been theythen havenot
account,but hishim; which, from renderedmisused or not b)

been had not The acthave inferred been.it might properly
incourt, section,the cases the 3d notin the mentionedpermits

come,totake assets in futureto which mightforsecurityonly
administrator,of the such he had alreadybut for asthe hands

whichhands,in his or ofand returned to the court asreceived
beenhave not havereturn,to made and mayhe a .whichought
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beadministered. If that not theproperly proper interpretation
beact,of the it and idle.would Instead of thenugatory power

it, itof the court bewould asbeing enlarged by just powerless
to the cases mentioned 3d section,act in in the as it beenhad

ofthe lawunder The of thebonds defendantsMaryland. were
manifestly with togiven reference the accounts which had been

in the'filed CourtOrphans’ Colonel Bomford.by mustThey
it;so understood for in one ofhave thethem action theof.

Court, recited,under 1846,the law of is and theOrphans’ record
shows that the sureties in the other took from their aprincipal
counter to ofthem on account his.security, failure toindemnify

all of his duties as administrator. The bonds of thedischarge
defendants are from bondsdistinguishable the whichoriginal the-

theadministrator latter beengave, beforehaving given any
was returned, or account stated the court,in andinventory when

no sum was- administrator;due from theparticular and the
ofbonds these certain,defendants were for a sumgiven returned

to court administrator,the the due in that character.by by him' usAll of concur in that the of thebonds defendantsthinking ’were taken theunder act of 1846. That theproperly Orphans’
Court called for them to secure the-amount with which the ad-
ministrator then stood heand such ascharged, might afterwards

were and the courtget. They accepted by for thatapproved
andthe sureties fullthem with a ofpurpose, thegave knowledge

state of the account which the had filed.administrator ofAll.
waste,us think, also, that' are for hisanswerable unlessthey

else in the case can relieve them.something
The first is, did,that Kosciusko not die intestateobjection as

to his States,in thepersonal United and that theproperty same
the ofby 1817,second article the will of topassed, M. and

Madame Zavier.Zeltner, Soleure,of in Switzerland.
Kosciusko,That2. there is no the casein thatproof was

atdomiciled his death France, was,in and if he that the com-
have failed to what the law of Franceplainants was atprove

date,,that for the distribution of the estate of one whopersonal
dies there.domiciled

said,3. It is it is notalso that that thoseproved persons
named the for,in bill as suedentitled to the fund havebeing

a tosuch as them receiveto Kosciusko entitled it.-relationship
We order.will in theirconsider these objections

of 'themOne inKosciusko made four thewjlls. United
States, death, Mr.1798, which,in after his Jefferson inproved.

Histhe Court of Albemarle, in second will was madeVirginia.
Paris, 1806,in in thein which he fund inmentionedcharged 'with,wjll Histhe first a to thirdKosciusko Armstrong.legacy

- thia;dtheSoleure,fourth in Switzerland;and wills were atmade
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the on the 10thJune, 1816, October,and fourthon the 4th of
first, second,made the anddenied that he fourthis not1817. It

account,the third on asdefendants attackwills, but the they
it in theof had been takenthe Orphans’that probatesuppose

execution;due its andwithout ofinCourt Washington, proof
to it'contains athe will thatfourth show residuaryrely uponthey

Zeltner, after thein favor of Monsieur pay-article and Madame
ment of legacies.specific

toWe of the wills have beenthink that all proved according
that the authenticatedevidence,the rules and exemplificationof

France, inthe of it in1816,of that from registry recordedof
is all that canColumbia,for the District ofthe CourtOrphans’
the means toview,With these in we havebe willsrequired.

of the indecide the effect them on controversy.property
a clause. It1816,of contains revokingwillolographicThe

“ et codicilestous les testaments queJe revoqueis in thesekerms:
comme con-le seulauquel jefaire avant présent m’arrétej’ai pu

“Translated in the record: Imes dernierés volantes.”tenant
which I have madeall the and codicilsrevoke wills may previous
I confine asthe to which alone containingto myself,present,

last wishes.”my
nation,a exists now in thoughThe to revoke will everyright
be done anItof is may byexercise it differently regulated.the

infer,which of themselvesrevocation, acts,or certainbyexpress
estinfers,law a “Ambulatoriatheor‘from which revocation.

canad vitae excitum.” Norusquevoluntas defuncti supremum
“ Nemoa not to make another.himself in testamentone bind

locumne in suo testamentocavere,testamento suo legispotest-in
hseridisaut cohditione finiri obligationtchabeant; quia tempore,

Lib.34, ;tit. 4 1.4­Lib. Dig.nomine Dig.legatorum potest.”
pre­ismanner ofthe30, 1, 1. 55.In England,tit. revocation

oí Frauds.sections "of Statute6th and 22d thescribed theby
an con­Holland, a be revokedand in will byIn maySpain act

testament,to that without making anyfined oftb^revocation
other, ex­whichanother testamentordisposition; makingby

used,as it berevokes either marinerformer,the if' maypressly
the requiredwith the lawsolemnities whichis forms andexecuted

andto of Paristhe the customsto first will.give validity By
a declaration'berevocations made simplecould byNormandy,

witnesses,and twonotaries,before or onetwo notarybefore
And thewithout its done byin form.prescribedbeing any

testator,of athecustoms, handwritingsame a indeclaration
oftestament, and the effecthishimself,and revokedsigned by

6; lib.Voet.25, I,to make tit. p.was him Lawintestate..it ­
we8, But3, n. n. 18.1;28­ tit. de; ; disp.Matth. Success­

customstheseCivil, thatlearn from Touillier from the Codeand
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abolished, and that in France,were wills be revoked inmay
•or a will,whole in or an actby subsequent beforepart, no­by

taries, a declaration of such intention.containing Touillier
Test,et3, 2; 5,liv. tit. Don. Test. ch. n. 619­; Pothier des Don.

1; Civil,Art. Code6, 2, 969,ch. 1035-36-38.§§
1816The of was at Soleure,will made while Kosciusko was

there, after he had left Vienna, 1815;insojourning whither he
from Paris,had at the instance of thegone Alexander,Emperor

that he be advisedmight with the affairs of Poland.concerning
isIt an will, written in theolographic ofwholly handwriting

the testator, to the 970th thearticle of Codeaccording Civil.
It France,togives specific legacies inpersons residing charged

funds owned the testator inupon France, andby executorhis
was a at Morcu, in the of andSeinenotary department Marne,
which is will,the of the the testator in theopening depart-says,
ment of residence,his at Berville.

month death,Within the of Kosciusko’s the will was taken
to Paris, and recorded tothere, Thepursuant law. executor

received thefrom tribunal to act ashaving authority proper
will,such, to the thepaid, it.according Seebylegacies given

Civil,arts. Code 999, The ofwills, then,-1000. 1798 and of
1806, were revoked of 1816,the will and as the testatorby did
not make it funds,in of hisany American hedisposition died

them,intestate as to 1817,unless the second article the will ofin
the,has the of aeffect to innamed it.bequest personsresiduary

“It is, I bequeathe effects,all of my my Carriage(effets,)
and horse Zeltner,Zaviermy included, to Madame and to Mr.
above seen,named.” It in will,will be the first clause theby
that are the Zeltner,father toand mother of Emiliethey
whom he bequeathed, France,thousand francs ofabout fifty

funds ofin in thecharged handsupon England, Thompson,
Bonard & Co.

We aided,be in the of secondconstruction the articleshall
of the 1817,will' of mindin what were the relationsby keeping
between andhimself the Zeltner as are .disclosedfamily, they

his wills them, wills,of 1816 and He makes inby 1817. both
his to General two smalllegatees, aexcept legacy Baszkoyski;

to his thelegacies executors; thousand francs to andpoor,two
one forthousand his His wereown chosen with­burial. friends

fortune;out He letterso in that memorable which hesays
wrote, to the allies hadEmperor Alexander, after enteredthe
Paris, in seen,from which when1814; be his countryit may
was nearest his. that too.heart, friend there Fletcher’shis was
Poland: theOzinski, 4,Fam. 175.Lib. 301; ToHarp. p.
two Zeltner,of friend,that5 Lewis with''daughters Andrew
whom he lived fundshad he of his ingivesfor fifteen allyears,
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to thousand1France, francs, aamounting ninety-five excepting
executor. To the Zeltner,to his of Zavierdaughterlegacy

he was when the wills of 1816with whom and 1817staying
made, died,and where he he bequeathes fifty,were thousand

and it to him and his .thatwife,francs is to he'; bequeatheIsays,
effects, andall horse'included. From itsmy my carriage place

“1817-,in the will of and from the connection of word's allthe
effects, with and horse included,” it oe acarriage wouldmy my

toconstruction, words,strained make the all effects,ofvery my
estate thehis in United States, itcomprehend personal being

will,t'o in in' this nor inneither alluded that of 1816.any way
itso far as- under the of have1816,in will beenmight,"Except

of wfil,to the the in thatpaymentsapplied legacies given upon
of thethe failure funds firstwereupon they charged.which

Effects, in or theFrench, effets,word has the same inmeaning
law,common and in it has in Itsthat mean­parlance English.

either, wills,in when used in but ining properly indefinitely
certain,with and isconnection limitedparticularsomething by

association to other of a like kind. It is from thethingsits
use,of its that of elseintention is-tosubject-matter something

that of course be less.be and or In somemay largerimplied;
thewills,instances in word has carried the whole es­personal

oftate. "When in connection with words of themselves larger
in the caseor of fixed as there were oflegal'meanings import,
court,decided at this term of the suchv. aBosley,Bosley

n is 5clause i­ a Madd. Ch. 672;will Madd.residuary. Rep.
15; 299;119­ 507.Ch. Rep. Cowper, Vesey,

it is ourrule,the that the secondSuch articlebeing opinion,
1817,in the of is not and it haswill that no relationresiduary,

the fundsto in controversy.
wills of 1798as the and of 1806.follows, then,It that were

1816, asof and no madewas indispositionrevoked the willby
1817, of the funds inof thatwill Gene-it, controversy,or in the

asintestate to and that.them,Kosciuskoral bedied they may
his relations bedistributed who entitled inheritt.o frommay t.o.

to thehim, of his atlaw domicil the time of death.hisaccording
We now to the of domicil.questionproceed

“he:1806,In the will of describes himself as officer ofan
America,of inthe United States their war againstrevolutionary

.Britain, Poland, atLithuania,of in re-a. presentnativeand
made at1816,in Paris.” In the will of Soleure, hissiding

“ I,is: the Thaddeusla'nguáge Kosciusko,undersigned residing
Berville, in the of the ofat township Genevraye, department

Marne,and Soleure,at inSeine or atnow) present(being
In the1 hisof is'said of resi-1817,Switzerland.” will nothing

The record shows that he from thewent .United Statesdence.
VOL,. XIV. 36
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in,1798, that was 1806,France in he there when he said heto.
- isat There thatParis. no he was'resided not conti-proof

1815,in untilFrance when he went to Vienna. Wenuously
know, too, that-he it inleft June that forofhistorically, year
Soleure, found out that itwhen he had been thedetermined in

to erect the ofof Vienna Warsaw aCongress Duchy into king-
dom, without in it his native ofincluding province Lithuania.

not,We do however the historical facts alludedpermit just
or other of ato, kind,like toany have inany weight forming
conclusion his domicil at the time of his death.concerningour.
facts in the record are thatsufficient forThe purpose.
the first hisIn declarations that his residence wasplace, in

made,France, in the were hisway wills,in an intervalthey with
them,of between ad­.years, the 'ofwould,"upon authorityten.

becases, establish,sufficient to primá his domiciljudged facie,
in .France. Such declarations have been received inalways
evidence, when' made eventto the which rise toprevious gave
the suit. have France,been received in the courts of inThey
the courts of in ofand those ourEngland, own Incountry.

questionstwo of France,in such declarations in adomicil
of instruments,and in otherpower asattorney, were received

Denisart,evidence. tit. Domicil, 1. In the courtsEnglish§
are casesthere in which like declarations have of­many been
and 5 512,received. Term andfered. the observations ofRep.

Evans,Mr. etaxon un 2 Poth. Obl. 16,No. 11. RawsonApp. §
v. 2 99; 9Haigh, Moore, C.Bing. 217; S. W. M.& 353. Lord
Tenterden, C.;1 N. 5 575;C.Bing. & P. 1 376.Taylor, In

United States,the the of Canton,v. Greenleaf,Gorhamcase (5
is to the same and ineffect; in theMassachusetts, of266,) cases

Boston,Thorndike v. and v. Bennett,Kilburn(1 Metcalf,) (3
Metcalf, it that.was ruled in a case where the of199,) question

raised,domicil thewas declarations and letters aof whoséparty
domicil was evidence,weredisputed, admissible in ifespecially
made to the event which riseprevious to the suit. Wegave

476,also,find, in 8 that the will of aPickering, ingrandfather
1774, in hewhich was described as of O. and anotherbeing
will, in which he is as residentdescribed in O., admissiblewere

,toevidence thatprove the had aobtained settlementgrandfather
at O.

.Kosciusko’s Lithuania,domicil inoriginof was- Pdland. Thej
th,eitof law is unlessretained,'that waspresuniption ischange

of,and búrdén is himproved,, .the it upon whoproving alleges
Voet,the v. 5change's. Somerville,Somerville 787;Vesey,

5,1,tit. N.Pand. 99.
what' amountBut of is to a domicilnecessaryproof change

primáof ainto oforigin domicil choice? It is residencia'facie
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oflives theelsewhere, or where a out ofdomicilperson origin.­
continuance,of its eaststhe'presumptionThat andrepels upo’n

choice,the of thedenies domicil burden ofwho disprovinghim
domed,a is taken tolives, primdit. be his"Where person facie

the 44,until 'other facts' establish Com. 6contrary. Story’s
228, 198,Rule; Bruce, 239;Bruce 2 & Pul. Note 3 Ves.v. Bos.

is,291; 374,Consist. It difficult to437. downHagg. lay any
ofrule under which instance residence becouldevery brought,

which make a domicil of choice. But there bemust tomay
actualconstitute it residence in the with the intentionplace,

athat to be andit is residence. That in­principal permanent
or,be inferred from the circumstancestention condition inmay "bea as to the ofwhich his fromdomicilperson may origin,’or

fortune, Pothier,the seat of his his and of life.family pursuits
4;Introd. Gen. aux Cout. D’Ar­ Cout. 449;Art.p. gentie, Touil­

lier, 1, 3,lib. n.tit. 1 Com. Laws, 42, 43.371; Burge, Confl.
A removal which does not an from thecontemplate absence

for an indefinite andformer domicil uncertain'time is "not a
removal,it. But there is aof when unless it canchange be
thatshown or inferred from circumstances it was for somé'par­

be aticular to of nature, orpurpose, expected -only temporary
office,in the exercise of some orparticular profession, calling,

is,it does the result that thedomicil. The ofchange place
primd domicil,-residence is unless there bethe some motivefacie

that' -afor residence not inconsistent with establishedclearly
to aintention retain residence in another Thepermanent place.

case, offacts in the the residencé France,Kosciusko inplace
theunder stated.principle just

It is averred in the bill wasthat France his residence. The
however,it, that,defendants from the"deny admitting, time’ he

States,the he aleft United was in France andsojourner Swit-
died. Butzerland-until he aver that he did not removethey to

at time of his life with the intention toFrance make it hisany
residence. that heAnd furtherpermanent they charge néver did

abandon the that wouldhope circumstances favor his'return to
P-fi^nd, when its conditionpolitical would permit him to resume

andhis duties as a citizen of it. Suchrights an averment im-
that hadheplies left Poland for France,voluntarily without

so,been forced to dohaving and that his return depended upon
political which nevercontingencies, andmight whichhappen,
we know did not occur. It theplaces upon, thedefendants
burden of the intention, theproving complainants having
shown, and the admitted,defendants primdthathaving he had

a domicil in notFrance. have doneThey so. -There is.facie
in thenothing record the averment ofdisproving his domicil in
andFrance, we must, from his own declarations and other
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it as a fact that he was domiciledrecord,in the receiveproofs
there time death.at the of his

Kos-error of the and of the avermentThe againstargument
him athat' consideredciusko’s domicil in France is this: they

hisPoland,forced and that had made Franceexile from he only
banishment.asylum during

be tocase,a it cannottrue,In such is a presumedperson
tohave abandoned all return his whateverof country,hope

from it.he drivenof have since wastimelength may passed
But is thatKosciusko in by any proofplaced predicamentnot

case.,in-the for it ismade;beenNor could such haveproof
Paul, that itknown,well when he thewas liberated Emperorby

He waswas done without restraint or inhibition of kind.any
amount,and ofcommand.offeredhigh military presents princely

States,he declined to He came to the Unitedwhich accept.
France, lived forand heafterwards went to wherevoluntarily

time,atHe could returned to Poland anyhaveyears.fifteen
if conclusionso,he chosen to do Not done theso.had. having

ato be that he for residenceabandoned his residence thereought
in France, which cannot be affected, anyas to its bypermanency,
event itwhich have to induce him tomight changehappened

to the domicil of with the"his This is coincidentagain origin.
of the'that he been made a a decreehad French citizenfact by

thatFrance,National. in 1792.of KnowingAssembly August,
such a himofnaturalization would not have the effect investing
with the becomeof a if he didcitizen,native-born notprivileges
domiciled in France, his thereunless residence was expressly

Francewith in the letters of he tonaturalization, wentdispensed
to ina civil status which he bould not enjoyget conscientiously

dominion.whilst it to be under-a foreign.Poland continued
Denesart, tit.Tr.Pothier, Personnes, 1, 2, 3;des P. tit.&c. §

.Aubaine­
These to domi-'inofgeneral respectprinciples jurisprudence

cil, asdetermined,Kosciusko’s are such theby which has been
courts.of France this case.would have ruled in

hisas andinto'the funds controversy,intestacyKosciusko’s
aslawdomicil thedetermined,been we will now statehaving

to the of' succession in such cases.right
For inseveral andcontinent, England,hundred theuponyears

rule, been,from has thatcases, thereported for a hundred years,
of is to be distributedpersonal in bycases intestacy,-property,

law ofthe time histhe at ofdomicil the intestate the death..of
saidIt has been it bethat nowuniversal’for a timelong mayso
suchbe of asto a the of it.part ¡jus Lord Thurlow speaksgentium. . Erskine,in 'the ofHouse BruceLords, in the Bruce­ofcase v.

4,9,in his of Scotland,Institutes the of 3, 644,)Law tit.(B. §
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on the ofthis rule is founded laws nations. Hesays, says,
“ abroadWhen a Scotsman dies sine remanendi,animo the legal

of his estatesuccession movable in mustScotland descend to
of kin to theaccordinghis next law of whereScotland; and a

dies in this sine mov-remanendi,animo theforeigner country
ables he himwhich with hither to bebrought ought regulated,
not of in were,the law the which butby country they locally
that of the orpatria, came,domicil whence he andproprietor's
whither he intends to return. This ruléis founded in theagain

of nations, cases,law and the reason of it sameis the in both
that since all succession is theab intestatio grounded upon pre-

deceased,sumed will of the his toestate to himdescendought
whom the law of his the as thesuccession,own calls tocountry

it to bewhom most favored the deceased.”person presumes by
The of been in this butlaw Scotland had different particular,

it of thewas into with law rest ofthebrought harmony Europe
Lords, Bruce,inthe decision of of Bruce 6the House v.by

566; 2 Pul.Cases, 550, 226, 230,Brown’s Par. Bos. & 231;
Institutes, 3, 5;B. tit. 8,Lord Stair’s &Hogg Lashley,§ n25th,Lords, 1788;House of June Robertson o­ Personal

131; 18,Success. of Lords,Omman v. House MarchBingham,; Brown,Colville v.& Landor Brown & Dict. Success.1776­
W. & 28.1, 4; S.p.Ap.

in thatbooks,The earliest case the is ofreported Jinglish
6,v. Am. 27. Lord Hardwicke in itPipon,Pipon recognised

the estate,the rule that in ofcases followedpersonal intestacy,
and becomesthe distributable lawto the orperson, according

custom the theof where intestate lived. otherplace Among
a beis,reasons him that wouldruleby extremelygiven contrary

mischievous, an 1 affect our commerce. No foreignerwould
in our of his.effectsfunds but at the ac­could deal peril going
our laws, and not those histo of own Hecountry.cording

the few afterwards,same in a inreaffirmed Thorne v.years
2 Ves.Watkins, 35. the same hedid when wasKenyonLord

of the Rolls v.1787,Master in in whichKillpatrick,Killpatrick
be, cited Succession,found inwill Robertson on Personal 116.

House thethe of1790, rule,In Lords acted v.in Bruceupon
v.twoBruce, afterwards,and inyears Hogg Lashley. Many

in the thecases and sincecourts,followed questionEnglish only
thebeen,has was domicil of intestate at the time ofthewhat

death ? Inhis the United States rule has beenthe fully recog­
193,14 Martin, 99;nized. Lou. 3 2 Gill & Johns.Paige, 182;

224, 228.
rule also,The in thé of the whoprevails, ascertainment person

decides,tois entitled' take heir or whetheras distributee. It
a anof orprimogeniture gives rightexclusiveright preference,
36*
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theto take whether a.succession; is or notperson tolegitimate
take the thesuccession; whether shall per stirpes;take orperson

capita, and the nature and ofper extent the right of representa-'
oftion. ConflictStory’s Laws.

isit before the rule can beobjected, in this suitapplied•'.But
the thatdefendants; the mustagainst whatcomplainants prove

France,law of isthe for the distribution of the fund. It is said
that has not been done.

For this the" Code ofCivil France waspurpose, inoffered
but itevidence, was to.objected

is true,It thethat existence-of a law, written -or un-foreign
written, be provedcannot noticed, unless it bejudicially as a
fact, evidence.appropriateby

written law beforeign a ofmayThe the lawproved, by copy
authenticated. The must be the .rolproperly .unwritten p;%

of As to.the manner oftestimony experts. :heauthenticating
law-, is rule,no : that ñogeneral this shall beexcept proofthere“.received, which behind,betterpresupposes and attain-.testimony
able the beby party.” oath,verified an or an ex­They may by by

aofemplification or,State,under the seal of acopy, great by
a to be a true a.witness hascopy, proved’ who examinedcopy by

it with-theand or a ofcertificate an offi­compared original, -by
cer, law, to the which certifi­properly.authorized, by give copy;

bemustcate But such modes of as haveduly proved. proof
mentioned, are not to be others,been- considered exclusive of-of codes of laws and histories of the law ofespecially accepted

“In case,a Picton’s.country. Lord said: TheEllenborough.
law,waiters furnish us with their of thestatements andbest

be evidence the samethat would certainly good upon principle
a case,renders histories admissible. There isas that which con­

which the thetinued Lord in of TurkishEllenborough, History
Cantemir, Lords,was received the House of afterbyEmpire, by* will,Idiscussion. therefore,soine receive book thatany pur­

to a of law ofbe the common N.history B. P.Spain.ports
281;2 Ev.248, 249; 492;How. St. Tr. Phil. 123; 1 Salk.30

Harmer, 178;7 3554;v. Pet. 11 ClarkCary, Fin.;&Morris
Cases; Tenterden,3 173.Wend. Lord inPeerageRussel’s

a ofv. admittedLacon theHeggins, Rep. 178,) copy(Stark.
France,Civil of theCode whoproduced by French Consul.

of ofit was an the law France,stated that authentic uponcopy
he itoffice,acted in his and that was atwhich the officeprinted

France,the laws and would be actedof infor theprinting upon
case,courts. the Russel LordPeerageFrench Campbell.In

“ law,most of at isThe authentic tosaid: form getting foreign
book Thus,which the law. havehave we hadlays down"the

Cpde ourin It is better than tothe courts. examineNapoleon
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witness,a defective,whose be and who.may havememory may
a bias his mind the law.” Theinfluencing Courtupon Supreme

held,of New York has anthat of-theunofficial Commer­copy
France,cial ofCode could not be the French Consulproved by

at York,Newresiding he it bestated to conformable tothough
officialthe and; that it was an exact ofpublications thecopy

Consul,laws furnished the French to atits Newby government
York. Had it been an official toand be such, bysworncopy,

Consul,the it would have been received in theevidence, as Irish
Statutes were, in Maffet,Jones v. Rawle,&(5 Serg. 523,) where

were barrister,to Irishthey an. and that he receivedbysworn
them from the in Ireland. v.King’s In- Church Hub­printer,
bart, this court(2 said, that the ofCranch,) Portugal,edicts
offered in evidence, admissible,would have- been if the copies
of them had been tosworn be true the Americancopies, by
Consul at Lisbon, instead of his consular cenhishaving given
tificate, that were true because it was not onethey copies, .of
the functions of.a Consul to authenticate laws in- thatforeign
way.

■ “The court The offered to the issay, court certified topaper,
be a with the'copy compared It is tooriginal. impossible sup-

that this notpose have thecopy might been- authenticated by
oath of the Consul, as well as his It will beby certificate.”
seen, that what the a'court required, was verification of the

that.tljenoath, and theoriginal, upon edicts havewould been
admissible in evidence. wereThey too, it-municipaLedicts,
should remembered,be and not one of those marine ordinances

opa nation, a offoreignof subject common concern' to all
nations, which to the manner of itsmay, according promulga-

astion, law,be read Seéman,without other Talbot v.proof.
Cranch,1 1.

rule of thisThe court has been, since thosealways cases
decided, “thatwere the-laws of foreign country,a designed

the direction-of affairs,its own not to' beonly'for are noticed by
countries,other unless as facts; and, that theproved sanction

of an oath is required establishment,for their unless canthqy
be some other such that re-verifiéd'-by thehigh authority, law

not than theless anspected oath of individual.”
Civil,The in thisquestion case, is, the whichhas Code was

offered aevidence,in theequivalentverification oath ofto an
individual ?

Opinions and’cases be found the casesin conflict'withmay
cited, but, from a them, we haveof of thatperusal theymany find
been formed and decided without a careful discrimination between

should bewhat the law;.of written and unwrittenproof 'foreign
and when written laws, books,or in or ineither statutesingly
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beencodes, evidence,have offered in a sufficientwithout au­
that were official thethentication they publications, by govern­
had orthem;ment which when written laws havelegislated

offered, to which wereofficial,be butbeen provedproperly
in their in ofterms, and the administrationequivocal judicial

have been,there mak­be,which or variousmay interpretations,
it to call in as in cases of an unwrittennecessarying experts,
to state how thelaw, law offered in evidence is administered in

of thethe courts of to be thewhich it is said law. Incountry
until that ait was not doubtedEngland, recently, foreign

law waswritten evidence,admissible in authen­when properly
But,ticated. in the 11 Clarkcase, 1844,Sussex &Peerage (in

several of thenelly, 115,)Fin­ theirJudges opinions upongave
Lordthe in that from'case, Lordsubject. differedBrougham,

and said that Code not to betheCampbell, Napoleon ought
received anin and that becourt, before it could receivedEnglish

book,the thatfrom an textwith the and theacquaintedexpert,
it,of ruled,must be called. And so was after-­interpretation it

wards, Erie, Justice, C.by 1846,in in Cocks v. &Purdy, (2
K. in which a code asof were offered evidence.269,) fragments
But his" the case of v.Lordship’s and Clark mustopinion, Purdy,

taken,be to the arose.subject facts which the Inupon point
first, was,it Wiseman,the whether Doctor beenwho had called'
witness,as a could of therefer, whilst his evidence lawgiving

Romo on the book,of whilst itof to a wassubject marriage,
him. In the case,otherlying by laws were offered.fragments'of

This had Stowell,been settled Lord inpoint by v.Dalrymple
2 54. Lord theDalrymple, Hagg. Brougham expressedagain

same his of Lord secondStowell,sketch in the seriesopinion in
III,,of the Statesmen of of 76. Butthe Time LordGeorge

who also sat the other in thewith SussexLangdale, Judges,-.
case; the rule, itswith .the.casePeerage gave qualifications,in

Beav;of the Earl of Nelson 8v. Lord 527Bridport, After
rule,the with the of Lordstating opinioncoincidently Brough­

“am, he I theSuch to besays: rule,conceive but thegeneral
to which it of'cáse is admits greatapplicable variety. Though

ofa is not to be to theknowledge lawsforeign imputed Judge,
to him a artimpute such of the ofyou may generalknowledge

as will the of the bar,enable with assistance tohim,reasoning,
concealed,discover fallacies andwhere are in whatprobably

he to strict.cases less If therequire more orought testimony
strictness case,utmost was in oftenrequired, every justice'might

still; and I to therestand am not not bethat maysaydisposed
cases, not,in-which the takewithoutJudge may impropriety,

law,tohimself construe of and deter­the words aupon foreign
mine 'their case ifto the in'application question; especially,



TERM,DECEMBER 1852. 429.

al.Ennis efc al. v. etSmith

a of clearness iri thethere should be. variance want testi-or
mony.”

cases wecited,the in the thinkdifferencesNotwithstanding
the ofthe true rule in to lawforeignthat respect admissibility

it this,from In view isevidence,in be them. ourgatheredmay
inreceived,be when it is foundthat a written lawforeign may

beenbook, the book hasa statute with thatproof officiallypub­
is thethe which made the law. Such,lished by government

3of Lord in Lacen v.foundation Tenterden’s Higgens,ruling,
Rawle, 523, has178. case in 5 &Starkie’s TheRep. Sergeant

for the admis­the same basis. there are other reasonsThough
of the'of courts Unitedsion of the laws the States into the

evidence,as are yet theyStates when published,officiallythey
isof theare received when the publicationonly genuineness

5 Peters,v. Vattier,court has ruled in HindThis soapparent.
. is, true that607-625­ ItPeters,and v. 9398, Hull,in Owings

ofwe are to administer the lawscalled asupon, Judges, the.
that‘the StatesStates,in courts of the United andStates the

but thereother,of Union are not to eachthe foreignpolitically
them in and takeis no connection between wélegislation, only

are in "theofficialof their laws foundnotice judicially;.when they
statute books of the State.

Codeviews, it us that theWith remains for to showthese
jn toin evidence this case theCivil, complainants,offered by

intestate, ofestatethe succession of thetheir right toprove
Kosciusko, is authenticated in such a that it maywayGeneral

for it offered.court the for which wasbe thereceived by purpose
in of our nationalCourt,sent to the the courseIt was Supreme

ofvolumeswith France. It one of theof laws isexchanges
Lois, in-thisdes a Paris L’ withthe Bulletin royalé,imprimerie

France á la Court Su-Les Garde des Sceaux dedorsement, /“
itUnis.” has theEtats acknowledgedDes Congress bypreme

to thewhich wasact, and the given- Supremeappropriation
Wethe donation. transmitted to the'to reciprocateCourt

laws, resolutions,official theMinister of Justice of allcopies
of the United series of theStates,and treaties and a"complete

thedoubt,this court. We do whenever ques-"notdecisions of
of France,in the courts that the volumes whichoccurtion shall

tobe considered authenticatedsent us willwere sufficientlyby
of it,as evidence. and the arebe used gift reciprocationThe

in we Wo afruits of the liberal which live. forhopethe age
of such and thecontinuance between France Unitedexchanges

States, for a like all "Businessand intercourse with nations.
statesmen,andmen, will its advan-jurists, readily appreciate

It will save much time and questions,whenexpensetages.
in courts of different nations,the the ofoccur involving rights
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if the written offoreigners, nationevery were verified inlaws
them,all of certified official toby thepublications governments

of each. In the now transit of andrapid persbns outproperty,
of the to which intosovereignties the differentbelong,they parts

world,theof such a verification would often and save thespeed
■of emigrants, sojourners, and merchants.rights

,itWe think that Code. Civil,the to is,certified the court as
is authenticatedsúfficiently. it suit,.to thismake andevidence.in
that it bewould so in other case in which be offered.any it may

We to state the from'it,law toproceed the case.applicable
■It has been determined that the domicil of General Kosciusko'

was in France at time death,the of -that diedhis he intéstate
as do his in the United and thatStates, were tofunds bethey
distributed to law of his domicil.according the.

•It beenhas that hissurvived diedproved -withoutparents,he.
these,thatissue, and are the lineal descendantscomplainants of

two of his one ofsisters, died before brother,her and thewhom‘other afterwards.
The fact of their therelationship, objectionnotwithstanding

which it,was made to the isof sufficient. Theproof proofs
are decrees of the of ofCourt the Government ofNobility,

and, of theGrodno, another of in the Russian.Kobryn,Court
of Lithuania. The are in the Court,province originals Orphans’

theit,and filed in in ofwere courseregular judicial proceeding,
authenticated,them areBoth of of judicialcopies proceedings

in fromthe courts which are Thethey brought. competency
of of those thecourts,the in inmatters decided thejurisdiction

is indecrees, witnesses skilled the thelaw ofproved by goVern-­
know, Russian,of Lithuania.ments Lithuania-we to be anow

laws,its own as begoverned by exceptprovince, they may
the edicts. ismodified It into threeby Empéror’s divided go­

vernments, Wilna, Grodno, Minsk,and awith Governor-General
Theover them. decree of the of the ofAssembly Department

madé.Grodno, is an of that on the 7thexemplified copy -May,
the, Kosciusko,the of heirs of1843, in case and contains the

descendants of thechart of the sisters of Kosciusko.genealogical
a partes,inter but aIt is not injudgment foreign judgment

is therem, and evidence of facts theadjudicated allagainst
theworld. The decree from of is also toKobryncourt proved

Froinbe a learnrecord. both we that thejudicial persons
in the bill are thenamed of the collateral kins-complainants,

France,of ofmen General Kosciusko. lawstheBy they may
his estatetake succession.by

shallWe court and directbelow,reverse the decision of the
them,in bethe dividedfunds controversy-to among according

750th case ofCode, is,to the article of the which that the.in
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decease ofprevious the father and mother of a person dead
issue, his brother and or. theirsister, descendants,■without are

called to the succession, to the exclusion of ancestors and other
collaterals.

made,All of the objections which were the rendition ofagainst
a decree in favor of the been consideredcomplainants, having
and overruled, it remains for us sumto announce the foronly
which the decree shall be and the to begiven, paidproportions
by'the defendants, as the Bomford,sureties of under the act of.
1846.

It has been heretofore stated that these bonds were un-given
der that act, to secure the amount then returned to the Orphans’

the administrator, and such assets after-as heby.Court might
wards receive account,in that character. In his heninth

himself with a account ofcharges balance the eighth..from
$41,914.47, and sums sub-the estate credit for thegivingafter

received, and .credits, he that theresequently claiming admits.
was due to the estate the June, 1847,on 7th of in-$43,504.40,

stock of thethe Bank of which was after"Washington,cluding
his transferred to Johnson,Lewis who became the admi-.death

(Kosciuskó,nistrator of thewith will annexed.'"
shall enter a decree the sumWe defendants for theagainst

of 1847,with interest the$37,924.40, June,from the 7th until
besame shall paid.

decreeThe said is to ne the sureties, Carrico,binding upon
and-Stott, Bomford,C. and the Gideon,suretiesGeorge "upon

Smith,andWard, and theinjointly whichseverally proportion
■decreed,their bonds bear to the sum and the costsrespective

'have accrued thewhich in this But in event that thesuit.
-in either sumsureties bond do the decreednot againstpay

them, thereol,or then the sureties in the other bondany part
for toshall be and the same 'the extent of theiranswerable pay

bonds.respective
We also a decree toshall Order be entered the"defend-against

Johnson,ant, Lewis not tohim costs from hisanysubjecting
made abeen suit,defendant in this to turnhimhaving directing

to the theover stock of the Bank ofcomplainants Washington,
is entitled as ofto the administrator cle Kos-which he bonis non

ciusko, thereon,and the dividends which have accrued allowing
of same, administrator,to him out the costs asthe incurred

have,commissions, and such reasonable counsel fees as beenmay
him for in case,services matters to this iii thebypaid pertaining

Court, to this suit, filed,and after account shall behisOrphans’
be credited to him in theand Court.Orphans’
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Order.

This cause came on to be heard on the of thetranscript
from the Circuit Court of the Unitedcecord States for the Dis-
Columbia,of holden in and for the ofCountytrict Washington,

and was counsel. Onargued considerationby whereof, it is
ordered,now here decreed,and thisadjudged, court, thatby the

of saiddeeree Circuit Court thedismissing billcomplainants’
cause,this be,in and the same is reversed and annulled.hereby,

thisAnd court to render such decree asproceeding the said
Circuit Court to have rendered, order,dothought andadjudge
decree, as follows:

First. That the domicil of Kosciusko,Thaddeus thelegal party
under whom‘the claim,belowcomplainants was, at the period

his'death, in 1817,of in France.
That asSecond. to the inand fund he,property controversy,

Kosciusko,the said died intestate, his will of 4th of June,.the
1816, in the mentioned,proceedings revoked hishaving prior
will of 5th of 1798, June,and 28th ofMay, 1806, and without

of said fund,disposing and the same not beenhaving disposed
the will ofof 10th October, 1817.'by

That theThird* said and fund is to beproperty distributed
to the law of France, of hisaccording the domicil at theplace

time of his death. ’That the domicil,Fourth. said la\Vofby sai<j at said theperiod,
said in.property belongs equal moieties to the collateral kindred

thewho were lineal descendants of the two sisters in the case
mentioned, of said Kosciusko, and in the billcomplainants men-
tioned,. that is to one thereof tosay, moiety EsthoHippolitus

Estho,and Roman of his sister Ann, and tograndsons Louisa
Narbut, her a widow, and in thegranddaughter, proportions
between them of one half of said to saidmoiety Hippolitus
Estho, and the other half of said to said Rondan Esthomoiety
and Louisa Narbut, shares,—in and theequal other moiety
thereof to Vlandislaus toWankowieg, Hippolitus Wankowieg,

•Adam and toBychowiec, Michael alsoSzyrma, complainants,
theand in between them, follows,as that isproportions to say,

to Vlandislaus andWankowieg eachHippolitus Wankowieg,
of them one half of five sevenths, and of one third to each-of

seventh,another and to Michael seventh,of aSzyrma, one third
toand Adam one seventh.Bychowiec,

■ That the defendants’ sureties in the bond the 7thofFifth.
1846, for in$20,000, the.May, mentioned, takenproceedings ;theunder theof act of of the of Feb-authority Congress 20th
1846, that is to Carrico,' Stott,Jamesruary, Samuel and''say,

C. Bomford, and theGeorge other indefendants’ thesureties
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said ofmentioned, taken under actalsothereinbondother
that is1847, for $40,000,of4th January,and datedCongress,
Smith,H.B.Ward, and JonathanGideon,Jacob Ulyssesto say,
to thedecreed,hereinafter responsiblethe extenteach, and to'are

also hereinafterfor the amount 'decreed.complainants
due,isdecreed, thereand thatis furtherItSixth. adjudged

to thedefendants,said complain­samethat the be byand paid,
ofsumstated, thehereininnamed,above the proportionsants

sixsum,said at the rate ofon perinterestwith$37,924 ^
from, is toJune, 1847,of till that say,centum, paid;the 7th day

Stott,Carrico, anddefendants, SamuelJamesthat the said
to toboundandBomford, are severally payC. jointlyGeorge

of $12,641,461,ihe sumsaid $37,924said complainants, o/ f¡|,
thereon, June, 1847,7th ofaforesaid, theas fromwith interest

courts,suit, in bothof thisof the costsand one thirdtill paid,
same.the Andordered decreed to'payareand they hereby and

Ward, andGideon,defendants, Jacob Ulyssesthe '«aidthat
bound to toSmith, are and payH. severallyB. jointlyJonathan

said sum ofthe.balance of $37,924^, beingsaid complainants,
7th of June,from theinterestsum of $25,282.93withthe

costs;said areand two thirds of the and1847, till theypaid,
samé.and decreed toordered thepayhereby

ordered, and decreed,it is furtherAnd adjudged,Seventh.
in the first tobond,the .sureties wit:that, in the event «aid

Stott,Samuel and C.Carrico, Bomford, doJames not'George
§, interest, andsaid with one thirdthe of the$12,641.46pay

be, them, as aforesaid,so to andcosts, decreed paid by every
thereof, Gideon,that' then thé said Jacob Ward,Ulyssespart

Smith, the sureties in the second bond,B. H.and Jonathan as
same,are to andaforesaid, thereof,bound the toeverypay part

said bond. that,of their Andextent the in thepenaltiesthe of
Gideon,Jacob Ward,,andthe saidthat Ulyssesevent Jonathan

Smith, bond,in the second do notH. the suretiesB. thepay
andinterest two thirds of the costs,said with so$25,282.93!,

asthem, aforesaid, thereof,*to bedecreed andpaid by every part
Stott,Carrico,then James Samuel and C.that Georgethe.said

Bomford, bond,the sureties aforesaid,in the first as are bound
tosame,the the extent of the of theirto penalty saidpay

bond.
decreed,And and thatordered,it is further theadjudged, de-

fendant, ofJonnson,Lewis de bonis nonadministrator Thaddeus
Kosciusko, and namedover saidtransfer todeliver complainants

stock of of to him,the the Bank as suchWashington, belonging
tohdministrator, value, theat its sum of $5,580,amounting par

allwith thethe dividends which have on same,together accrued
counsel,less the costs of his administration, and reasonable fees,

von..xiv. 37
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administrator,such ascommissions,and as the CourtOrphans’
allow.legallymay• ordered,it is further and thedecreed,And that said.adjudged,

and stock,sums of so decreed beto and transferredmoney paid
above-named defendants,the be and transferred to thepaid’by

above-named complainants, Estho, Estho,RomanHippolitus
Narbut, Wankowiez,VlandislausLouisa Wanko-Hippolitus

Adam and Michaelwiez, in theBychowiec, Szyrma, proportions
andstated in the fourth clause-adjudged thispreceding of

decree.
It isEighth.' ordered,further decreed,and that theadjudged,

decrees pro Estho,against Louisa Narbut,Romanconfesso
Estho,born Thadeá Emilie Wilehelmine Zeltner, Maria Char-

Zeltner,lotte Julia Bonnisant Pere,Marguerette General Basz-
Zeltner,Emilie Mr. and Mrs. Edward Zeltner, Zavierkoyski,

Amieth, Sheerer,Dr. Zeltner,Miss Ursula and Kosciusko Arm-
said be,the Circuit Court and the- same isstrong, by hereby,

affirmed.
lastly. isAnd It and decreed,ordered, adjudged, that this

be,cause and the same is remanded tohereby, the .said Circuit
Court, with directions to that court to the aforesaidcarry decree
of this court into effect.

William H. Winder, error,Plaintiff in v. Andrew D.
Caldwell.

Where a scire was issued to a lien aenforce house under the lien law ofuponfacias
the District of there was no file aColumbia, to declaration.necessity

Where the contract between (whothe owner and the also the carpenter.)builder, was
for a forfeiture diem in thestipulated case should the theper carpenter work,délay

court oughtbelow to givenhave allowed evidence juryof such to bo thetodelay
the under aby notice of and alsodefendant, evidence that the workset-off, and

materials and building,found forand the wereprovided defective inupon quality
and far inand inferior value to whatcharacter, the contract and calledspecification
for.

A master orbuilder, whoundertaker, contractor, undertakes with thecontractby
erect building,owner to a someor or on certain doesterms,part portion thereof,
withinnot thecome letter Congressor of the act 2,of Marchspirit 1833,'passed

.(4 Large 609,)atStat. anentitled Act to andsecure to others,mechanics payment
for and buildingslabor done the inmaterials furnished in theerection of District
of Columbia.

This case error,was writ from the.up, of Circuitbrought by
District,of theCourt ofUnited States for Columbia,the holden

in forand the of Washington.county
anIt was action of scire facias, brought by againstCaldwell

■aWinder, claim the actfiled under of'upon passedCongress


