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error, Jemison,Townsend, Plaintiff in v. Robert Jr.Thomas

broughtin the ofaccrued State and suit wasthe cause of action Mississippi,Where
a of the statute ofAlabama,of limitations ofit in the State pica Mississippiupon

the same wasgood but and sustained thea the courtdemurrable,was not plea;
demuprer.

broughtof the inthat the statute of limitations which the suit isrule countryThe is,
a made juris-bar a contract out of itstohe recovery uponmay pleaded political

of lex loci contractus cannot.and that the statutediction,
ina the to well-known areobligations of contract it, cases,The parties exceptupon

broughtlex suits to enforcethe loci butcontractus;to-be contracts,expounded by
of otherwhere made or in the courtsin the were States,'areeither State they

includingsubject of the in that ofremedies forum which the suit statutesto the is,
limitation.of

v. 2 and v. 13of Crowninshield, Mason, 351, Cohen,The cases McElmoyleLeroy
and commented on.examinedPeters, 312,

writ of error,was from the Dis-brought byThis case up,
theUnited States for District ofCourt of-the Middletrict

•Alabama.
was a citizen of the StateTownsend of andMississippi,

of Alabama.Jemison
1844, Jemison broughtIn a in the DistrictSeptember, suit,

of the United States for the Middle District of Alabama,Court
inTownsend, who was Alabama.against

the isnature of suit in the shortexplained followingThe
filed the counsel for theclaim, byof plaintiff.specification

“ This action is to recover thebrought for non-damages
of an made the defendant with theagreement byperformance
if the wouldthat take and obtainplaintiff procure,plaintiff, up,

F.made Robert A. and the de-by Weir,anote saidYoung,
fendant, and 4,000,for datedHenry Buchanan, Columbus,$

1839, nine after the12, payable months 24th ofApril April,
Bank,the at1839, to Union their inMississippi banking-house

cent,Jackson, ten interest after ifbearing per maturity, not
but which note’ the said A.paid, upon F.punctually Young

thewas to said bank and would1,000; also procure,pay $
atake and obtain made saidnote, by the defendant and A.up,
Weir,F. Buchanan,Andrew andYoung, Henry dated Colum-

bus, 12, 1839, for 4,000, nine months afterApril payable$
1839, Bank,the 24th of to átthe UnionApril, Mississippi

cent,bearits in to interestbanking-house Jackson, ten per
after if but notematurity, not which A.punctually paid, upon
F. was he, defendant,to that the wouldYoung pay 1,000;$
take and obtain B.note, Jones,a made Johnprocure, byup,
Thomas Sam-Abbott;Townsend said Eli and(the defendant),
uel D. Lauderdale, 24th,dated Columbus, MayMississippi,
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six months after date to9,806.50,for the Com-1839, payable$
Columbus, at theirorder,,of whichbank;mercial Bank .or

failed to perform,the defendant thewholly althoughagreement
the saidhis agreement.upon fully performedpart,plaintiff,-

declaration.be added in thecounts willOther
“ Cochran,CrabbAttest: &

Attorneys.”Plaintiff’s

transaction.with. moreThe set forth the particu-declaration
anthe common counts andmoneyand also containedlarity,

account, stated.
—bar;error incount the inplaintiff pleadedTo the first

in andunwritten,was Mississippi,that theFirst, promise made
than three be-yearsto be and was made morethere,performed

of limitations offore this the statute Missisrthat,andsuit; by
a afteris such promisethe of action barredsipp:, uponright

anmatter, with avermenttheyears. Secondly, samethree_
more than threethat accrued in Mississippithe cause of action
was a demurrer.To therethis suit.years these-pleasbefore

as toin error further pleaded,To this first'count the plaintiff
residue, a formerthethereof, and as tonon-assumpsit,parcel

defendant in'thebyaction recoveredbrought and-judgment
issue onjoinedin errorerror- him. Theagainst .defendant

to thethe to .the court andof thisparts respectively,plea
country.

non-in pleadedTo declaration errorthe whole the plaintiff
that thewhich causesissue and alsojoined;on wasassumpsit,

suit,before averringmore than three yearsof. action accrued
and that theofhimself to have been a citizen Mississippi,,

be andthere to performed;were there made andpromises to
demurred.this the in errorplea defendant

trial,on for onIn of the cause camethis state the pleadings,
followingthe December, 1846, proceedingsof when the7th

were had.
“ their, and the de-This attorneys,saidday bycame parties,

defendant, by himto the ofmurrer first the saidpleasthree
beenheard, having fullyandon to bepleaded,above coming

-itcourt, adjudgedtheby counsel, byand understood isargued
the defendantbycourt threeby the that the said first pleas

are insufficientalleged,above and the matters thereinpleaded,
hismaintainingo.in law to .havingbar the said fromplaintiff

accord-doththe courtaction said defendant;said andagainst-
of theto muchas sosustain said demurrer. Andingly the

aspleaded,him abovesaid said.defendant, byfourth theplea by
andhundredfoura of three thousandalleged former recovery
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cents,dollars and in the Districtfifty-one eighty-eight Court
United for the Northernof the States District of onMississippi,

‘of of the saidaccount the toundertaking defendant threepay
other ordollars, anythousand or of the saidpart parcel note,

the John B. Thomasby Jones,made said Townsend, Eli Ab-
bott, and inLauderdale,Samuel D. thatconsideration the said

dollars,would three thousand orplaintiff any otherpay part or
of the by Townsend,note made Thomas A. P.parcel Young,

Buchanan,’ and atWeir,Andrew and set outHenry inlarge
count,said on issue thejoined court,which was to the record

referred thetherein to seen andbeing inspected court, andby
considered,the same the court thatbeing fully adjudged there

is a record,such as in said of a onalleged plea, recovery the
Townsend,of the said Thomas to thepromise on note ofpay

John B. Jones,the said Thomas EliTownsend, Abbott, and
-D. as inLauderdale,Samuel mentioned said theplea, like

that be■amount should on ofpaid by the note theplaintiff said
A. F.Townsend, Weir,Thomas Andrew andYoung, Henry

Buchanan. And as to the residue of said fourth andplea,
the fifth which wasissue taken to theplea, upon country,

came a lawfuljury men,of and tothereupon good wit, Amos
and others, who,eleven being tried, andBriggs, impanelled,

joined,sworn the truth to issues theirsay theupon upon oaths
do find the issues in of thesay, they favor andplaintiff, assess

at and forty-fivehis four thousand six hundreddamages dollar^.
court,is the thatIt therefore considered theby recoverplaintiff

of said said sum of four thousanddefendant six hundred and
dollars, jurythe the assessed asforty-five bydamages aforesaid,

aforesaid,in and withmanner form the costs intogether this
behalf expended.”

error,sued out a writ of andTownsend the casebrought up
court.to this

.Mr.was for the inargued by Key,It plaintiff error, and
and Mr. for the inBadger,Mr. Lawrence defendant error.

Mr. Key.
The questions presentednow consideration arisefor from the

of theTownsend to declaration.pleas
the belowTo three thepleas demurred;first andplaintiff it

submitted,is the court erred inthat this demurrer.sustaining
The of these is the1. substance barpleas of the statute of

of of andlimitations the itState is contendedMississippi, for the
in error wereplaintiff theythat valid pleas. generalThe prin-

that,must be as in .ciple settled, contracts,admitted thepersonal
locilex contractus in all to thegoverns- questions con-relating

vol. ix. 35
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contract,or of the in whatevervalidity country orstruction
action be Laws of itmay limitation,the brought.State has

affect the and the lexdecided, fori, orremedy,been generally
instituted,the the actionthe law of where is prevails.place

whether these arequestion is,But the notpleasnow presented
runvalid, having against,the statute of completelyMississippi

andbar histhe theplaintiff Jemison, perfected, remedybeing
thatin State extinguished.

an Thequestion.It is this is decisionsthought openthat
as to the effectcourt, questionof this the oftouching general

followingof foundstatutes are to be in the cases:limitation,
— v. of U. StatesPeters,Hawkins 5 Bank v.457;Barney,

13Cohen, Peters,8 v. 312.Peters, McElmoyleDonnally, 361;
in cases will be found, examination,The decisions these upon

seeBut v.question: Leroynot to have settled the present
Crowninshield, Peters,1Morrison, 373;Bell v.Mason,2 151;

v. v. MinorDavis andPorter,Goodman 8Munks, 84;(Ala.)
1 the twoHow. Miss. 184. It will be casesWife, perceived by

that the court of Alabamacited,last the State hashighest of
in a limitations offavor of the of of an-validity pleadecided

and theState, bar has been perfected;other when the High
affirmedof has theErrors' of the State of MississippiCourt

Crowninshield,In Judge Story-feltv.Leroysame principle.
of the Statesof the inconstrained, by the decisions courts

theresided,the decide questionwhich toparties respectively
ofhis but courts theto own thecontrary judgment; highest

this suitin which the to are residentrespectivelypartiesStates
in thataccordance with judgment.decidedhave

?not within the lex It isAre these pleas Alabama2. offori
ofare not of statute of limitations thatanythey pleastrue

in decisionsare framed with the ofState, theybut conformity
a ofState,Court of the which that pleadeclaresSupremethe

theof of the of stat-State,limitations another if barstatutethe
been is a valid of Alabama.has in the Statepérfected, pleaute

Munks,v. before cited.Goodman
of of to decide andthe Court the StateSupremeThe power

should be in the courts oflaw, as what pleas goodthe tosettle
shouldcannot The court belowState, questioned.bethat

to it.decision,this and was bound adoptbeen guided byhave
a of its stat-State courtbyand received constructionfixedA

Federal courts,of to themust the rule decisionfurnishlaws,ute
the of the State courtswhetherit is immaterial decisionsand

a of theof the formStates, or partstatutesuponare grounded
the samedecisions are entitled tosuchlaw;unwritten .and

of localoh the construction-as those which are givenrespect
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statutes. Henderson and Wife v. 5Griffin, Peters, 154; Jack­
son v. Chew, Wheaton,12 153; Leroy v. Crowninshield, 2

151.Mason,
The decision of questiona of law theby highestlocal- tri-

of abunal State is considered final by this court. etRowan
al. 5v. Runnels, Howard, submitted,134. It is therefore, that
the .first three are togood, thepleas according settled law of
Alabama.

3. contends,The in error that the fourthplaintiff shouldplea
have been a' bar to the whole inadjudged action the court be-

states, that,low. The the action,identical cause ofplea upon
court,a suit had been instituted the below in aby ofplaintiff

injurisdiction the Statecompetent AMississippi. judgmentof
was obtained in offavor said wasplaintiff, subsequentlyand

and satisfied.paid
injudgment-obtainedA one State is inconclusive every

State, andother theextinguishes oforiginal ground action.
Green v. Sarmiento, Pet. C. 74.C.

It cannot be contended that the referred tojudgment applied
to a theonly of saidpart shows,Jeinison’s The recordclaim.
that’the whole claim'was included the inin suit Mississippi.
But, the suit to have been for aadmitting brought portion only,
still samethe the of action wasapplies; cause foundedprinciple
upon one A divide one entirepromise. plaintiff cannot cause
of toaction, as maintain it,so. two suits without the de-upon
fendant’s if he inconsent; so to a theattempt do, recovery
first forsuit, less than his todemand,whole is a bar thethough

78;second. 11 Rawle,v.Ingraham Hall, CripsSerg. & v.
4Talvande, McCord, 1520; Jones, 229;Smith v. Johns.

Welch,Mandeville v. 5 v. 5Wheaton, 277; Tiernan Jackson,
Pet. 580; Shankland of Ibid.v. 390.Corp. Washington,

If it thebe contended that obtained injudgment Mississippi
'was in the said afourth ofpleaded only to theplea portion

thatdeclaration, it was not in of thebar whole ac­pleadedand
tion, and that the was thepoint not to court below,presented
and that this court will-not ajudgmentreverse the upon point
which was not of thepresented court,for the consideration I

145,144,refer to on 117, 118, 119, 120,Stephen Pleading, pp.
StateSlacum v. v. of146; Cranch, 221;6 CohensPomery,

,6 1Virginia, Carlton,v.409, United States410;Wheaton­
Gall. 400.

—counsel for the defendant in contended,errorThe
First, that the three of the of limitations werepleas statute

in andlaw, therefore were bybad overruled the court.properly
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statute',actions theby affecting onlyof remedyThe limitation
a of decision infurnishes rule the forummerits, onlynotand the

andstatute, notwhich makes thethat thecountry touchingof
contract,of the cannot be extendedmerits, being any part'nor

Williams v. East,country. Jones,the of anotherto court's 13
312;13 Pet. ofCohen, Story’sv. Confl.439; McElmoyle

Laws, 576 to 582.§§
limitations,a statute ofis merelyof MississippiThe statute

action, andonly,or of does not extin-rightaffects the remedy
and aor make it nul-facto,the claim titledebt, ipsogiiish the

and the statuteThis both fromlity.' appears pleathefrom
825,itself. Miss. 828.Code,

case, of.in the statute could beanyIfSecondly. Mississippi
beAlabama,action in it must where theused to.affect the party

the cause-been,had from time of action ac-sued thealways
withincrued, bar became the jurisdiction,until complete,the

,of of But theand liable to the courts Mississippi.the process,
“this, that,here not show" the averment on thebeing,dopleas

1839, was,of he and from thence hithertoJanuary,1st hath
a citizen of thebeen, is,and resident.and State of Missis-still' andand elsewhere.”not' But residence actualsippi, presence

not law Confl. of 47.Laws, 46,are in identical. Story’s <§><§.
does ofa State not either citizen-Absence from implyloss' lostwhether either is the in-; dependsor residenceship upon

theand other matters.' If betent of the absence tempo-party,
ofand an intent to no loss orrary, return,with res-citizenship

whileof court in Washingtonidence A thisjudgefellows.
a interm, a an-visitingtheduring watering-placegentleman

Newsummer,State the a merchant Yorkvisitingother during
a ato member of sessionCongress attendingpurchase goods,

each,of the or are all and the wholeHouse,Senate during
of and inabsence, citizens, law residents,time such temporary

of the'States in have their domicil.permanenttheywhich
was in error, therefore,It incumbent the toupon plaintiff

aaverment,and accurate not that wasshow cit-by precise he
in factizen and but he was'not absent fromresident, .that his

time theyearsfor three from the "cause of action ac-residence
crued, and therefore for the whole time amenable to process

theunder law of Mississippi.
in- heIf, ‘consistently with' the averment thethen, plea,

here,ishave been absent for a the butbad;might day, plea
with his havehe absent foraverment, might beenconsistently

the whole years.three
That the submittedrecord was•Thirdly. upon nothing' t.o

ofwhat,the but to- state thejury according oughtthe pleading,
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submitted, and,have been to technical rules,strictaccordingto
submitted;have been that it does not willmust appear, and

intended,be that were onanynot account ofdamages given
issues, orout of the should have been excludedmatters which

reason offrom consideration the theby judgment bygiven
thecourt of former’ theupon or state of theplea recovery,

pleadings.

Mr. Justice delivered ofWAYNE the the court.opinion
This suit has been brought here the Districtfrom Court of

the,Unitedthe States Middle offor Alabama.District The
defendant in the below, here,court besidesappellant other

that causepleaded the ofpleas, action accrued in Mississippi
thanmore three before theyears suit was andbrought; that

the ofstatute aMississippi limitations barred in therecovery
■District Court of Alabama. The demurred to theplaintiff plea.

courtThe sustained the demurrer.
We do not think it to do thanmore to decidenecessáry this

in the case.point
The rule of States,in the courts the inUnited torespect

of the statutes of been,limitation has thatpleas always they
remedy,affect andstrictly the not .Inthe-merits. the case of

v. 13McElmoyle Cohen, Peters, this was312, raised, andpoint
so decided. All of judgesthe and assented. Thepresent.were
fullest thenexamination was made of all authoritiesthe upon

subject,the in connection with the diversities-of opinion among
about alljurists it, and of those considerations which have in-

duced legislatures to interfere and a limitation theuponplace
ofbringing actions.

We stillthought then, think,and that it has become a for--
mulary in' international allthat suits bejurisprudence, must
brought within the local- law ofprescribed the theperiod by

—where iscountry the suit the lex otherwisebrought, fori;
barred,the suit would be unless the can bring himselfplaintiff

within one of the- of the that isstatute, ifexceptions pleaded
the defendant. This rule'by is' as inrecognizedfully foreign

jurisprudence as it is in the thencommon law. We referred to
law,authorities in the and a ofsummarycommon to inthem

foreign Burge’s Com.'on and For. Laws.jurisprudence. Col.
were cited, besides,with in theThey others’ sec-subsequently

ond edition of of Amongthe 433. them will beLaws,Conflict
v.Leroy 151,found the case of soCrowninshiéld, Mason,2

much relied counselthe in thisupon by case.
Neither the learned' that case of theexamination made in

of nor the final the injurists, ofreasoning judge,conclusion
*35
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.inclinations,to his own our attention.escaped In-opposition
them,to those ofhe was here with us now indeed, thereview

had the and ofwho benefit beingcourt associatedhappiness
judicialdid so sense ofHe with the samewith him. obliga-

decisis, etmaxim, e,for the Stare non movertion whichquieta
in thehis official case inmarked career. His Masonlanguage

“— toit: do not sit here considerillustrates But Ifully what
of thedoctrines law,in to be the truetheory ought following

and juridicalout ofupon principles philosophy reasoning.them
to administei the law as I findand safer isduty it,humblerMy

where itfollow the of is de-authority, clearlyto in pathand
that have beenfined, may explored by guideseven though path

confidenceimplicit might"in whose the most notjudgment
been Then follows thisreposed.”have declaration:originally

“— It does to the beforequestionme that now theappear
assettled, be,has been so far it could authoritiesbycourt

The if haserror, anywhich the court is-bound to respect.”
into lawcommitted, is too the tostronglybeen beengrafted

of somethe superior authority.without interpositionremoved
Huberus,declaration,in of this he citesThen, Voet,support

adjudications fromPothier, Lord and andKarnes, Englishand
whatever have been thethat, mayto showcourts,American

uniform administrationjurists,of thedifferences opinion among
been,.that the lex loci contractus thethe law has expoundsof

contracts, statutes of limitation prescrib-and thatobligations Of
unless herecover,which shall nottime after aing plaintiffa

adhimself within etbring exceptions, appertain tempusitscan
and not ad valorem contractus.actionis instituendcemodwm

1Jones, East, 439; Caines,v.13 Nash Tupper,v.Williams
Pearsall Dwight,Johns. v. 2263;3402; Ruggles v. Keeler,

Savetier, 218;3 Ch. Mc­84; 190,v. Johns.DecoucheMass.
5 Peters,3 Hawkins v.Silliman, Peters, ; Barney,v. 276­Cluny

Peters,Donnally, 361;of the United States v. 8457; Bank
312.Peters,v. Cohen, 13McElmoyle

Wheaton, 361,in v. 11ShelbyThere innothing Guy,is
this fourwhat court decided in the last-mentionedwithconflict

andhas uniform decisive.Its action the beenpointuponcases.
willin it beand since decided foundbefore England,casesIn

in the courtsinhas- been no fluctuation the rule there.there
ofis, of the incountrythat the statute limitationsruleThe
tobe amay bar recoverythe suit is pleadedwhich brought

and thatjurisdiction,made of its politicala contract outupon
.cannot Bingham,of the lex contractus be­ 2limitation locithe

1, 16,5 Fin.v. ClarkNew Cases, 202, Don211; Lippmann, &
of thesaid, a rulehas have fixedbecome, alreadyIt as' we17.
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unalterable, in our either ingentium privatum, opinion,jus
of the States,or in the States UnitedEngland except by legis-

lative enactment.
not andWe will enter at into thelarge learning philosophy

We the cautionof the remember Lordquestion. given by
hisStair in the to Institutes about assupplement citing(p. 852),

the works and Itjurists.authorities of ispublications foreign
to occasion,the written to correct aappropriate having been

Lord toTenterden,mistake of whom no could bepraise given
hiswhich would not be deserved con-by equally distinguished

“— inLord Stair There is Ab-temporary, Judge Story. says,
Law.of aedition,bott's mis-Shipping (5th p. singular365)
arid, oftake;, the .emirient character theconsidering justly

extensive,learned author for sound, and practical knowledge
of law,the one whichEnglish to' as a lesson onought operate
this Tweed, other,side of the as well as a littleon the to be
cautions in the works and ofciting .jurists,publications foreign
since, to oftheir a thecomprehend bearings, such knowledge

law as is attainable is Itforeign scarcely requisite.absolutely
is tomagnificent authorities, but somewhatarray humiliating

—to be them;detected in errors how er-concerning yet can
a case,rors be avoided in whensuch every day’s experience

studywarns us of the to thenecessary attainmentprodigious
of in our law ?proficiency objectown in to theMy adverting
mistake in the is,work referred to author,not to thedepreciate
for I entertain'whom tounfeigned that,but show sincerespect,
even so ajustly whendistinguished lawyer fails he be-travels
yond the oflimits his own code, the must beattempt infinitely

withhazardous others.”
We will now venture to the which misledsuggest causes the

learned injudge conclusion,v. aLeroy Crowninshield into that,
his,inclina-if the question- before new,him had entirelybeen

tion would lead himstrongly declare,to that all reme-wher.e
dies are barred or discharged contractus,the loci andby lex
have case,upon the then in aoperated maythe bar be pleaded

tribunal, toforeign suit to debt.repel any enforce thebrought
.remark, first,We. that a fewonly of civilians who havethe

•written rule,theupon point differ from the that statutes of lim-
itation relate to the and not to the isremedy contract. there.If

case, either ourany courts,in own or the in which theEnglish
is more discussed than it ispoint in v.Leroy Crowninshield,

we are not it.acquainted with In case but one,every either
in or in States,the UnitedEngland in which the point has
since made,been mentioned,that hascase been .and it has car-

ofsome our own tojudges a whichresult Judge Storyried
himself did not venture to support.
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his in v.find argument- LeroyWe not pressingdo him-
Laws, inConflict of which it havemightin theCrowninshield

doubts, them,so callsdone, if his for he hadbeen appropriately
had then betweenTwenty years passednot been removed.

a,ddedso much had been to hisall whentime,them. In that
consent he wasbefore, that commonbygreatlearning, really

summis, him,we in thefindestimated in jurisprudence par
Conflict, the inthe lawLaws, upon point, oppositionof stating

alone,to authorityto his deferencedoubts,former not in .but
from declared conviction.

him in v. Crownin­Leroybeen examined byThe hadpoint
admitted ofof otherconsiderationanywithout maximsshield.

a direct thebearing uponhavinginternational jurisprudence,
of laweverythe issubject. others, obligationthatAmong

capitthatwhich it isconfined to the State in established,
subjects,its and othersuponwho areattach thoseonly upon

State;of the thatjurisdictionare territorialwho within the
wherejurisdictionof thein the courtscan be suedonlydebtors

tomust in remediesjudge respectall courtsthey are; that
orconventionally,when from thelaws,from their own except

beepcourts, a has established betweencomitydecisions of
a laweach orto in the courts of particular prin­States enforce

rule, affirming,is no ordenying,thereciple. positiveWhen
laws,of courts establish aforeigntherestraining operation

or in-con­to the policyas are notfor suchcomity repugnant
from,which theirderivetheylaws of the Statewith theflict

Droughthas beenas itaware,We are not exceptorganization.
this cause,the ofcases cited in argumenttwobyto our notice

or to take rem­either todone, givehas been awayit everthat
wherea the State theis law ofwhen theresuitors,edies from

But for the tounda­remedies.which regulatessuit is brought
exercise, and the extent toof itstion of the manner'comity,

to the case of theit, we referallowablywhich courts can carry
ofConflict589;13 Peters, 519,v. Earle,Bank of Augusta

.Laws, Comity­
itwhen isseen,said,been it must bejustFrom what has

a con-limitation to extinguishthat of operateclaimed statutes
which theState intract, the statute of theand for that reason

thatcourt, it isin a foreignwas made bemay pleadedcontract
other receiveddisconnected fromalone,a riotpoint standing

well beit mayAndjurisprudence.maxims of international
bywhether' contractsotherwise,asked, it is determinedbefore

statutes, ex-are notin Statesof limitationforce the different of
Thereloci contractas.therule of lexgeneralfrom theceptions

outcontractsdischargingare andsuch for dissolvingexceptions
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limitations ofmade. Thein which weretheythe jurisdictionof
suit, such an ex-modes of makeforms andand theremedies,

We thenmayand 524 toLaws, 271,of 527.Confl.ception.
in v.Leroyexpressedthat the doubtsinfer Crowninshield

considered inif the had beenwithheld, pointwould have been
we have mentioned.the connection

who wroteof the civilianstoo, that severalfound,We have
the dif-in minddid without having keptthe soupon question

theofthe negative prescriptionference between andpositive
— not thelaw. ofso, regardingcivil In some themdoing

all thoseincludinglatter in its more extended assignification
tobars 'or of law of fact bemayor whichexceptions opposed

the of a well of injurisdictionas out theprosecution claim,
which a contract was made as in it—were led to the conclu-

a and not thethat the was of thesion, contract,prescription part
be as well heredenial of a for its enforcement. Itremedy may

to difference the in thestate the between two prescriptions
civil law. or the Roman is thePositive, acquisitionusucaptio,
iff real or themovable, byor immovableproperty, personal,
continued of a time is de-acquirerthe for suchpossession as
scribed law to Erskine’s 556.the be sufficient. Inst.'by
“ dominii per temporiscontinuationemAdjectio possessionis

3.legi dejiniti." Dig.
is 'forfeiture of aNegative bythe loss orprescription right,

the itto exercise orproprietor’s neglecting duringprosecute
the Whole which the law hath to be sufficientdeclaredperiod
to infer the"loss of it. andformer,It includes the alsoapplies
to all those demands which subjectare the of actions.personal

560, 3Erskine’s Inst. and 26.Burge,
Most of the civilians, did not of the dif-however,. lose sight

ferences between these and if their reasons forprescriptions,
instead,so had been takendoing as a of someguide, expressions

by them,used in to maywhat be as torespect thepresumed
or aextinction of while thepayment claim, in bar isplea pend-

we do not think that doubt would haveing, any been ex-
theconcerning correctness of their otherpressed conclusion,

that statutes of limitation in suits contracts relateupon only to
the But that and,wasremedy. done,not from some expres-

“sions of Pothier and Lord it wasKarnes, said, If the statute
create,of alimitations does ofvigore, theproprio presumption

extinction debt,or of the which allpayment nations toought
it is not toregard, see theeasy of suchwhy pay-presumption

ment, thus from the lex loci not bearising contractus, should as
inconclusive every other as theplace in the contract.”place-of

And that was said Leroyin v. inCrowninshield, toopposition
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of of inwriters,declaration both those that otherthe any place
of the contract such a couldthan that madepresumption not be

lawdefeat a for suits. Here,to providing proceedings upon
we,aside for an instant from our main find theturning purpose,

or source of those constructions of the English stat-beginning
of which almost made useless for the ac-utes limitation therh

their end. Within a the abuses ofcomplishment,'of few,years,
corrected, now,constructions have been much and we aresuch

the and American nearer tocourts, legislativein theEnglish
of such enactments.intent

meant to be under-But Pothier nor Lord Kamesneither
af-the of of limitation totheorythat statutesstood, purported

of and extinction of con-ford positive presumptions payment
areto laws of the where' theythetracts, according place
hisThe extract which was made from Pothier showsmade.

has beenof limitationsthat, when the statuteis,meaning
, favor that hea is in hisdefendant, theby presumptionpleaded

until thecontract,has and discharged plaintiffextinguished his
it he is within one of thoseby exceptionsovercomes thatproof

takes, heof the out of after whichstatute which it the time
a of thecannot suit to enforce thebring judicially obligation

shows whatonlydefendant. The extract from Lord Kames
forin a beenbe done Scotland when hasmay broughtprocess

hasof an after theEnglish'debt, English prescriptionpayment
The be in Scot-cpnnottaken statuteEnglish pleadedplace.-

forum, itcase,a to the law of thatland'in-such but, according
have beenbe that the debt is tomay paid.pleaded presumed

the suitmakes an inissue, rñayit in which the plaintiffAnd
a to his demand;show that such does notpresumption apply

of time in theand that without to theany regard prescription
of limitation. It ofstatute is thisupon presumptionEnglish

conclusion in wasthat the -v. Crowninshield-Leroypayment
aand as is now admitted that it is notreached, universallyit

limitation,offor the administration of statutestheorycorrect
we it was in that was assumed infact becausemay-say theory

in to thecase doubts it were contrary judge-that that expressed,
was towhich was in submission to what admittedgiven,ment

What, serve acase. we may goodthe of the have saidbe law;
the inis to the point by pleadingIt raisedpertinentpurpose.

ej:rorour is nous,case before and in there injudgmentthe
Court’s sustained the demurrer.hayingthe District

we will hasremark that beenconcluding, nothingBefore
atcase all in conflict what was thisbysaid this with saidin
v. 11 distinctionsShelby Guy,court- in TheWheaton, 361.

made between a tohere statutesby right propertygivingus
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and such as taketime, only awayfor a certainpossessionfrom
after a certain timeof hasrecovery propertytheforremedies

v. this court declaredGuy that,ShelbyInit.confirmpassed,
bona of afive years’ possessionYirginialaws oftheas .by fide

which the re-maytitle possessora good uponconstitutesslave
be set vendee ofbya title thedetinue, may upsuchincover

Tennessee as a defence to aofin the courtssuch possessor
those courts. The same hadina third partybybroughtsuit

in Brent v. 5in this court Chapman,ruledbeen previously
isin all where it declaredit is the ruleand casesCranch, 358;

more than ato debts dueall prescribedthat rightsstatuteby
ánd that all titlesbe dedmed extinguished,shallofterm years

not within thepressed prescribedpropertyto real and personal
an adverse Such ato possessor.ownershipgivetime shall

limitation, to thegoes directly extinguish-ofonethoughlaw,
and is not a theor bar to reme-debt, claim", right,theofment

Laws,Confl. of6 Wend. 475. 582.Battelle,v.Lincolndy.
6 Wend. the same doctrine wasBattelle, 475,v.LincolnIn

aLaw's,of to be settled'58£,in the ConflictisItheld. stated
of act it. We could citeLouisianaThe courts uponpoint.

it has been in Américanin which announcedother instances
of la v. Vianna,resort. In the cases De Yegalastthecourts of

Linen v.and the British Drum­284, CompanyAdol.1 Barn. &
asaid, that,it is if French bill of903,Cres.Barn.10 &mond,

mustin it sued toon.accordingsued England,isexchange be.
theand there statute of limita­Englishof England,the laws

demand if theto the bill been dueform a bar hadtions would
In the case of Don v. 5six years. Lippmann,thanfor more

thewas admitted learned counsel1, by veryitFin.Clark &
defendants in error, that,case for thoughthat thearguedwho

was the ofa contract .law theexpounding placelaw forthe
formade, the it must beremedy theenforcingit waswhichin
sued.in which it is In that case will bethe placelaw of

of Lord before theBrougham House ofargumentin thefound,
doctrine,of the same sustained bydeclarationLords, véryhis

thedrawn from urhat is actual intent of thereasoning,cogent
when andis.made,it from the inconven­to a-contractparties

differenta course. In Beckford and othersofiences pursuing
87, Sir Grant,William the17Wade, Vesey, acknowledgingv.

statutes barringdistinction between therule, merelymakes the
aas suit fromand suchremedy prohibit being broughtlegal

was aIt case under thearising posses­a time.after specified
awhich converts forJamaica,of sevenpossessionlawsory

awill,a or otherdeed, positive.intoconveyance,underyears
—all the withoutworld, exceptions intitle, againstabsolute
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aanyone orany mayfavor of however haveright, party been
that hisduring time,situated or whatever ofprevious right

been;have There is a ofmay statute the same kindproperty
Laws,R. I. ed.363, 364,in Rhode Island. 2 In1822. Ten­

inis an act some torespectsnessee there similar the possessory
it an indefeasible title in fee toJamaica; give'soflaw simple

lands which a has had for sevenof ex­person possession years,
femeinfants,from its noncepting only operation coverts, com­

mentis, limits ofimprisoned beyond-theor thepotes persons
andthereof,United and Territories theStates the heirs of the

actions withinbring yearsthree afterexcepted, provided.they
a to sue. of 16, 1817, 28,have November ch.they right Act

1, Carolina,So in North a2. there is in the actprovision§§
§.2,of ch. with same1715, 17, exceptionsthe as in the act of

Tennessee, the latter being probably substantially fromcopied
Thirtythe years’ in Louisianapossessionformer. prescribes

without title and malaland, though possessed fide.
We have mentioned those .acts in our own States, foronly

of showingthe the difference betweenpurpose statutes giving
andtitle from such aspossession, limit theonly ofbringing

not unfrequentlysuits. It in that suchhappens legislation, sec-
tions are found in statutes thefor limitation of actions. isIt
in have been .overlooked,fact because thatthey the distinction

them has not beenbetween as muchrecognized as it toought
have in the discussion of thebeen whether apoint, certain time

by a statute, within which an actionassigned must be brought,
a theis of orpart contract, solely the Theremedy. rule in

a that theis,such case of theobligations contract theupon
it, into well-known areparties cases,except expoundedto.be•the loci contractus.by lex Suits tobrought enforce contracts,

made,either the State where weretheyin or in the courts of
States, are subjectother to the remedies of the forum in which

is,the ofthat statutes ofincludingsuit limitation.
affirmed.Judgment

Order.
on to heard. This cause came be on the oftranscript the rec-

the Court of theord from District United States for the Dis-
trict of andAlabama, by counsel.argued Onwas considera-

whereof, it nowtion is here ordered and adjudged by this
thecourt, of the saidthat Districtjudgment Court in this cause

same isbe, affirmed,and the withhereby, andcosts, damages
of six centumat the rate annum.per per


