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0.Patterson Gaines ef us.

The River BridgeWest Company, Plaintiffs in error, v. The
Towns of Brattleboro’ and Dummerston, in the ofCounty

andWindham, AsaDix,Joseph andBoyden, Phineas Under-
wood.

causeThis came on to be heard on the the,oftranscript
from therecord Court ofSupreme Judicature of the State

Vermont,of and the Chancellor of the first Judicial Circuit of
saidthe State of and wasVermont, argued by counsel. On

consideration itwhereof, is now here ordered and adjudged by
this thatcourt, the of saidjudgment the Supreme Court of
Judicature and Chancellor of the first Judicial Circuit of the
State- of in this cause beVermont and the same is hereby
affirmed, with costs.

Patterson, Appellant,Charles v. Edmund P. Gaines and Wife.*

Chew,opinionThe of (2this cóurt in the case of Gaines 0. Relf and Howard
619,) reviewed.

equity question partycourt of a is the heircan decide the whether or not ofA a
person.deceased It is not to the issue of fact to be triednecessary bysend a

court of law.
bymarriage Pennsylvania,Where a took in it theplace provedmust be laws of

contract,Pennsylvania. completed by anyIn that it is a civil be wordsState to
form,tense,in ispresent regard eyerythe without to and intendment made in

favor legitimacy.of
without and thecomplainant oath,Where the in a bill receive an answeroffers to

oath, allegationsthe ofdenyingwithoutaccordingly filed the answerdefendant
bill, according generaltothe thecomplainant put necessity,the is not tothe

rule, witnesses or ofcontradicting byof the answer the evidence of two one
answer, being oath,withoutcorroboratingwith circumstances. The iswitness

evidence, apply.not and the usual rule does not
however, hadcase, if and deniedIn this even the been under oath theanswer had.

bill, ofallegations yetof the there is in -the evidence onesufficient matter wit-
ness, circumstances, bill.corroborating theby supportsustained to

canandmarriage may by any present identifyA be wasproved one who the
as a priest,habitedceremonyIf be a andparties. performed by personthe
beceremony presumedmustper the topresentí, person performingverba de the

nave a clergyman.been
issue,oflegitimacyIf the themarriage proved, impugnthe fact of nothingbe can

that theshort husband could be'showing impossibleof the proof of facts it to be
the father.

marriage woman and aBy the laws of between aLouisiana and aPennsylvania,
void, marryand the couldman who had womanlivingthen waswifeanother

declaringto be theagain pronouncedforwaiting judicialwithout a sentence
'marriage to be void.

contested,marriage beagain, her secondmarry validity*If so ofshe does and the
marriagefirsttheit becausegroundthe that she was to contractupon unable

conviction ofof thethe recordlegal, necessary producewas it is not for her to

* familyTaney cause,in this a relative beingMr. Chief Justice did not sit near
interested in the event.

did not sit in cause.Mr. Justice McLean this
cause, indisposition.not ofbydid sit-in this reasonMr. Justice Catron
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bigamy. proofhusband for The burden of lies uponfirst those whoher make
marriage,to the and the declarations ofobjections bigamist,these second the that

second,living marriedhe had a first wife when he the are evidence.
When, question arises,aprogress equity,in the of a suit in of pedigree and there

court,enough, marriagein the of the to ofproof opinionis establish the. the an-
cestor, aof is that childpresumption marriage legiti-the law born after the is
mate, it,and it will on him who disprove althoughbe incumbent denies it to in

doing negative.may proveso he have to a
Although general affected,person convicted,the rule is that a cannot be much less

by evidence, decree, toany judgmentor which he actuallywas not or in con-
beenprivy,of law it has so far departedsideration from as that whereveryet.

evidence,reputation would be there a strangersadmissible verdict abetween in
former action is also.evidence

Although by person holdingof Louisiana a propertythe code by sale from a
of an donation is todonee excessive liable the forced heir only after an execu-

donee,against ofproperty yettion first had the the this rule does not toapply
was made anycases where the sale without authority, judicial or otherwise.

Where sales made without this authority, purchaser presumedare the is to have
It inquireof it. is his toduty requisitionsnotice whether or not the of law

complied with.were
statute, of limitations whichThe inwas was broughtforce when the suit is that

rightwhich determines the of a party to sue.
1808,LouisianaBy not,the code of 1811, disposea persondeceased could in of

thanmore one fifth of his aproperty, when he had child. The child is the
forced heir for the remaining four fifths.

This was from thean Circuit Court of theappeal United
States for East Louisiana.

'It was a branch of the case of andGaines Wife v. Chew.
and others, which is in 2reported Howard, 619.

In the of that case it is said Howard, that(2 627),history
in 1836, Myra (then Myra and nowWhitney, Myra Gaines)
“ afiled büljoint with her husband, in the Circuit Court of

Unitedthe States for he District óf RelfLouisiana, against
and theChew, executor's in 1811,the will of the heirs of Mary
Clark, and all the andpurchasers of the estate ofoccupants
which Clark died in possession, to be heir andtheClaiming
devisee of andClark, calling them all to account for theupon,
rents and of the sfeveralprofits portions of the estate.”

The joint bill, thus filed aagainst number wasof persons,
treated thedifferently oneby respondents. Some pursued
course and some another. and executors,theChew,Relf.
demurred and thegenerally, demurrers,of' theupon argument

questionssome arose which the indifferedupon judges
Theseopinion. questions were certified to theconsequently

Court,Supreme and the answers to casethem constitute the
2reported Howard, 619. Patterson occu-in was one of the

andpants purchasers of a of the Clarkof whichpart property
andseized, hedied chose answer theto bill. The proceedings

of the court under this are nowanswer under consideration.
The ofhistory Gaines,Mrs.Carriere,Zuline the ofmother

is briefly in 2given beHoward, repeated.and -not620, need
The facts stated,are there thebya manof her withmarriage
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of of hername De afterwardsGrange; that Delearning Grange
wifehad a former of herliving; separation from him and

this,New York toto obtain ofjourney proofs first ofmarriage
wife,DeofDe firstGrange’sGrange; Newarriving in Orleans

of DeFrance;from committedGrange being to on aprison
of andbigamy,, subsequentcharge from theescape country;

of‘Clark’s withmarriage Zuline in of thePhiladelphia; birth
theof Myra, complainant in the of Clark’spresent suit; plac-

theher in of anding family Mr. Mrs. Davis the; of circum-
stances the ofattending the will of andmaking 1811; some
of the testimony a will inrelating-to subsequent made 1813,

all hisleaving to hisproperty daughter The statementMyra.
these in 2 ato,of. Howard is referred as morethings being par-.

ticular narrative than the mere outline herewhich' is given.
We to take the case wherepropose that left it.up -report

The'record in the case was ain confusedpresent con-very
dition. were and thePapers misplaced, entire record of pro-

Probates,in the Court ofceedings 8,June 1836,from.1834.to
was introduced as evidencé by defendant, Patterson,the in
the Circuit Court; and also the of thatproceedings court at
a mirch earlier date. From them the’ factsfollowing appear.

Clark on the 16th of 1813. On the 18thdied ofAugust,
two wasAugust, days afterwards, -followingthe petition pre-

sented of Probates.Courtto.thé

To the Honorable the of the of of theCourt' ProbatesJudge
of New Orleans.Parish

of de la of thisCroix,The Dusuau parish,petition Francisco..
shows:respectfullyplanter,

andbelieve,That has reasons to doesyour petitioner strong
abelieve, that the late Daniel Clark has made testamentverily
beforeor to that has beenposterior yourwhichcodicil,, opened

and hecourt,honorable in the whereof thinks todispositions
thatbe interested. And whereas' it is to be thepresumed

was known by.double of this last existence sever-will, whose
al with any notarypersons, publichave beenmight deposited
of city.this

it yourYour thatpetitioner, therefore, may pleaseprays
cases, thatusUglto inordér,Hondr as suchit is practicethe.
honorablebeforenotary inevéry. public yourthis city appear
to certify.the in order'hours,court within delay twenty-fourof

testa-office,anyinexist,if there does hison oath or does not
by the'saidcodicil,ment or sealedany .packet, depositedor

Clark.late Daniel
everwill &c.bound,And dutyinyour petitioner,.as pray,

Seghers,D.(Signed,’)
Petitioner.theCounsel forOf
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theCroix,la abovede petitioner)Dusuau makethFrancisco
thein abovethe facts setpetitionthat material forthoath

, and belief.knowledgethe of histo besttrue,are
Dusuau de la Croix:.(Signed,)

18th,me, Augustto before 1818.Sworn
Thos,, Wills.BEAL,.jReg\

of thethe notaries tocityThe court beforeappearordered
when 'seven andon thatday, appeared deposedit the next no

hadnor beennor-codicil, packet, depositedtestament insealed
hadDaniel norClark,the lateby anytheir office deposition,

him.bymortis mademusa, been
toof 1811 was then admitted It was asprobate.The will

—follows:

of Cod: DanielI,.In the Clark,. Daniel Clark. ofname
last will andmake this testament.Orleans, mydoNew.

justall debts bemythat paid.I orderImprimis.
mother,untobequeathe my Clark,and MaryI leaveSecond.

State of allPennsylvania,in theOermantown, thenow of
which I diemay of.estate,, possessedreal or personal,,whether

Richard Relffriends,nominate andmyI herebyThird.
with toChew, executors, settlepower everyBeverly my thing

estate.mytorelating
Daniel Clark.(Signed,)

New 1811.Orleans,varietur. 20th Mhy,Ne
Pitot,J. Judge.

to Relf on thewere 27th ofgrantedtestamentaryLetters
1814,of January,and to Chew on the 21st the1813,August,

New Orleans at the time ofabsent from Clark’slatter being
death.

North,the with his in.family,to 1812,removedDavis ..had
who his anddaughterfor boreMyra, passedhimwithcarrying

his name.
1832, Myrain this condition until whenremainedThings

Wallace and about the time herWhitney,William .ofmarried
her true name andwithacquainted parentage.becamemarriage

a. wife ofand commenced series1834, Whitney proceed-In
until the.Probates, which continued 8thCourt ofin theings

Itcourt their1836, petition.when the dismissedof June,
was introducedthat entire recordthisalready stated,,has been

Pat-defendant,consideration thebynow undercasetheinto
were1840. 'Many depositionsthe 13th of August,onterson,,

in theof evidenceof theconstitute ataken, partwhich mass
underwere reexaminedof thecase, somealthough witnesses
Courtfromcommission the Circuitthe of aauthority, issuing

47vol. vi.
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the ofStates,the United after the bill.of filing They who were
Harrietthus reexamined were aliasSmith, MadameHarper,

• sisterCáillaret, Zuline,the of Belle andChasse, De la Croix.
were notdepositions-whose taken-overThey again were Bois

and Mrs.Fontaine, .Davis, Pitot, MadameDerbigny, Ben-Mr.
ofand Preval. The evidence Madameguerel, anotherDespau,

sister of was takenZuline, only once, and then under a com-
mission from the Court.issuing Circuit

It to anecessary giveis not narrative ofparticular the pro-
Court of 1834Probates,before the fromceedings to June,

1836.- were commenced in aThey March, 1834, by petition
■filed WH for letters ofby-Charles .Shaumburg administration
the estate of on theClark, ground that successionupon the

in an unclaimed and andcondition,abandoned that he hadwas
an the ofsettlement the same. This waspetitioninterest.in-

Relf and Chew. On the of18t'hopposed' by' June, .1834,
became,and wife abyWhitney parties, filing petition praying

that of 1811the will be annulled .and- setmight aside, that.
Clark be declaredMyra Whitney to be the heir ofmight Clark,

and Relf and-Chew ordered to deliver themight.-be overthat.
estate her,fo &c.

Oh 14th of Relf1835, and antlpe January, filedChew
answer to this that' anypetition, denying Myra claim;had.

married,that was or ever hadlegally anyClark' ever that he
alland thelegitimate otheroffspring-; denying allegations

generally.
•In controversythe of this' weremany depositionscourse

taken.
,1836,On the ofJune,the CoUrt Probates pronounced8th'of

its thenonsuitingjudgment, plaintiffs.
On of" and1836, Whitneythe wife a onJuly,28th filed bill

the side of Circuit Court of United States,theequity -the
■Chew, theagainst Relf executors under will of 1811,-theand

heirs of and all.against Máry Clark,the the andoccupants
of ‘the' of inpurchasers estate which 'Clark died possession.

The will-chargedbill that of 1813 was fraudulently sup-the.
its andpressed, notorious,that weresuppression andexistence

that-all the indid, consciences,their believe thatpurchasers'
beepthe 18ÍTwill of had .tofraudulently.admitted probate.-

It statedmoreover the whole of an outlinecase, which has
béen that thegiven, also, bysales made Relf andalleging,
Chew were made.illegally

demurred,and Chew and to thealsogenerally1', pleadedRelf
jurisdiction of the The thatcourt. in branch'ofproceedings
the defendants,casé are set 2forth in 619.Howard, pur-Other

is„notsued other of now necessarymeasures which itdefence,
to mention.



TERM,JANUARY 1848. 555
ui;v. Gaines etPatterson

1837,of December, Whitney’s12th death wasOn sug-the
itithe suit the name ofand continued alone.Myragested,

P.of Edmund1839, Gaines andMay,Oil the 24th hisMyra,
theirbill, statingfiled.aWife, supplemental andintermarriage,

the suit be continued in jointthat their namespraying might
...as complainants.

1840, theof filed anApril, complainantsOn the 18th
debill, that and hus-Grange,amended Caroline herpraying

■ be made defeiidants to theBarnes,Johnband, might original
bill,

of Patterson his1840,On the filed whichanswer,21st April,
oath,not under but his inbywas signed conformitycounsel^
of 'the The denied all-with'the waiver answercomplainants.

of the in and to theand title following'right complainants
;or lot Street,of situated ondescribed. piece ground Philippa

and .Streets,Perdido oh'having front,between Poydras Philippa
measure,and feet Frenchone hundredStreet, twenty-five by

in in a offeet’ the sameseventy depth, being square ground
the secondin Suburb St. of this city,situated Mary, now

Cir-of New' and boundedOrleans,municipality by. Philippa,
■and Streets.cus, Perdido, Poydras

to in his life-that belongedalleged propertyIt .'the Clark
executors,and hisand was sold Rélftime, by. Chew,legáíly

all bill.the of theallegationsdeniedand
Patterson,of the1840, followingOn' the April,25th filed

—answer:supplemental

of of thePatterson,answer one“The Charlessupplemental
suit,thedefendants 'in above-entitled most respectfully rep-

resents :.—
“ ishis original ninety-That the in answerdescribedproperty

as there-measure,Frenchof seventy-five,feet in insteaddepth,
that your' pur-stated, respondentsin and representsfurther

and theCorrejollas,said from Gabrielchased a of propertypart
Meunier, and that the said MeunierEtienneremainder from

and Correjollasthe 'saidCorrejollas,the said.frompurchased
in thean auction sale madeall atthe said propertypurchased

of Danielexecutors the latetestamentary1820 theyear. by
fourthemore fromfully appearof which willClark, factsali

saleof hereunto .annexedthe authenticseveral .of deedcopies
• And-answe'f. this respondentthisas a of supplementalpart

amade of his originalbe partthisthat-prays supplement
answer.”

asattachedtoreferred wereTo answer the deedsthis
exhibits.-
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of inAs the claim Mrs. Gaines the case waspresent made,
as devisee under ihe will of 1813,not but as forced heir under
Civil Code of ch. sec.1808, 3, 1,the art. 19, which pro--,

ahibits testator from more thanwilling away one of hisfiftjfc
if there is a child atproperty legitimate living the time of

death,-ithis is ininsert thisonly necessary-to statement sjxch
of the have a thedepositions bearingas upon ófmarriage
Clark,.and the of hisconsequent legitimacy daughter,-Myra.

and Madame Caillaret were sisters ofDespauMadame Zu-
line, and examined under ¿.commission.issuing from the United
States court*

Their evidence was as follows.

be on behalf ofInterrogatories propounded, Complain-to.
to Johnants, Caillaret,Madame MadameSibley, Despau,

Mrs. Eliza Clark.and
not,1st. Were or with the Danielyou, acquainted Clarklate

-of New ?Orleans
the said Daniel-Clark ever if2d. Was married whenso,?

and to and was there ofwhom, issue said ?any marriage
State all know or have heard of said Clark thisyou may upon
subject.

in New3d. Were with a man Orleansyou acquainted by
when and wherethe of De ? if haveso,name Grange you

came,when heknown ? or married first tohe, not,him Was
not,New and did or so continue until after heOrleans, he,

all know or have heard touch-it ? Statefinally mayleft you
subject.thising

4th. If know further to thematerial com-you, any thing
the it.plainants controversy, statein.

Cross-interrogatories.
1. and of you anyWill eachyou answering interrogatories

andof the state your age,complainants employment, present
woman state maidenand a marriedresidence, your name;if

ofand than once state the names yóurif married more hus-
wherebands, and whom and when and residedyou duringby

each 1814?year from 1810 to
in2. If the first chief affirmative-you answer interrogatory

how andstate that When wherely, acquaintance. originated.
did ? Was acquaintancefirst see Daniel Clarkyou Mr. your
with ever so,intimate or ? Was ithim not interrupted,.-andJf
for what theuninterrupted"untilDidreason? it!continue
death Clark,of Mr. and if how a it em-so, long didperiod
brace ? Mr. ClarkintimacyDo that with was ofyou say your

acquaintedto becomesuch a nature as to enable withyou.
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were not-disclosed to thelife whichin hisevents entire circle
so,? if have aand you.'acquaintanceof his distinct recollec-

or events ? andevent state thesuchanyoftion circumstances
onmemory thisstrengthen your point.which

where Mr. Clarkstate residedyou3. Will when Newin
the? Do recollect street and the ?you houseOrleans Did he

? If he did he alsoboarded,or house at thekeep lodgeboard
theso,-and if was of thishouse, andkeeper house,same who

character ?his or If he hadgeneralwas didhouse,what aher
if whatso,and wasa his orhousekeeper,have her generalhe

.character?, Newreside in OrleansDid he during the summer
did he ?if where At whosenot,and did hego housemonths,

visit ? anddid he state what youwhom know ofor thestop,
and hisvisited,he inwhom own standing society.people

■ the secondIf, answering interrogatory, you4. in thatsay
when,Clark was ever state andmarried, where,Daniel toMr.

what- or whoBy clergyman,whom. andpriest, magistrate,-
? Were witnesses ?were the witnesses present you among the

?were with youother witnesses Did everpresent youWhat
Mr. andmarried, iflady you say so,see the whom whatClark

and and ?ñame,age, familywas her herappearance,personal
beforq shedid she time was marriedyou, sayWhere reside the

did? know her that timeyouMr. Clark How longto’ before ■?
with then? Did not'Mr.Or were untilyou acquainted her
? everyintroduce to State particularly thing -youClark her you

Clarkof Mr. with the ladyin-regard toknow the.connection
and if- she was everwife,call his statewhom you married

toshe was married Mr.say Clark;or after the time youbefore
to ?when, where, and whomso,if

ever that there was issue ofany5. Did know saidyou sup^
,ofif told State meansso, yourwhomarriage? you?posed

was theabout this circumstabce. Whatany thingknowing
whoseand time of the bii of childsex, thename, th theagfe,

and? who nursedMr. Clark Do knowsay youfather wasyou.
who,was ? ifso, State, youif thethis and nursechild,reared

born,this child wasif mother shortlyyou aftersaw .theplease,
so, ? then at the houseshe Did resideif where sheand was

not, ?didand where resideClark, not, shewhyof Mr. and if
time, and were knownat theyClark live her thisDid Mr. with

«wife?as man andto the neighboursgenerally
• you sayof Mr. Clark’sWas this (ifsupposed marriage6.

did Mr.or If public,ever was privatehe publicmarried) ?/’
inacquaintancesandhis friendsClark' introduce his wife to

sheintrodüced, whystate? wasNew Orleans And if she not
was itso, why? IfOr marriagewas not'. his privatewas

could, did,or probablyAnd what circumstancesprivate.?.
47*
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to that marriagehim secret from hiskeepinduce friends and
?publicthe

C.Do know one ofMyra Whitney, the'you7. complainants
?controversy so,this If howin havelong you been ac-

with her? Did thequainted either .of complainants inform
otherwise,orby yourletter that wouldyou, testimony be im-

?to them in suit and:if whatso, onthis didportant points they
to be ?youwish prepared

If,8. in the thirdanswering, you say thatinterrogatory, you
were with a man in New the'acquainted namebyOrleans of

if.De state, you where and whenGrange, please, you first
acquainted him,with in what Were inti-year.. youbecame.

mate ifhim, so,with did this intimacy continue-withoutand
? heWas. bom in ?city,the of New Orleans andinterruption

born,if was and hownot, where he didlong he remain in said
? was ?What his Was hecity employment married in New

where was he married?Orleans, or Were you at hispresent
so,? and if state when and whom he wasmarriage by married.

his wife,Have ever seen and if whatyou so, was her personal
and and what was her name toappearance age, herprior mar-

eyerwith De Did Deriage Grange? you Grange’ssee wife
lady sayand the Mr. Clark married inwhom.you company

?so,? if when and and howtogether where, often State par-
know saidticularly every thing you Detouching Grange, his.

wife, and their connection or relation with Mr. Clark.'
Did or9. hear Mr. Clarkyou ever, not, that heacknowledge

inhad natural .New ?any children Orleans and particularly,
not,ever,did -or hear him' twoyou female children,acknowledge

— andthe one named Caroline the other named ?Myra And
is, hot,or that one of theMyra complainants in this case ? Did

ever hehear him that intendedyou say to leave willby money
or to to takeproperty enough Myra stain off her birth ?the
If heard him useyou such or ofthoseexpressions, asimilar
character, what heyoustate meantsuppose by off thetaking
stain of ownfrom the birth his legitimate daughter.

10. Will was the ofyou state whó mother the complainant,
And did theMyra? mother nurse if hot?Myra? not, why

nurse,Who did her? Did her die,mother anand leave'her
infant, or was she too and tosick' too feeble that child ?nurse

raise,the mother of Myra, the nurse and her,Did complainant,
not ? ?not,or If who did Mention allandparticularly any

the circumstances on which you found your opinion.
.11. If know when theyou complainant Myra bom,was.

state the date and and -ifprecise state knowplace, you by
whom and where she andwas raised, bore,whose name she
and why she bore that name.
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what axeState, yourif andyou please, feelings12. affec-
whether areyoutowards the relatedcomplainants ;tions to or

either of if howthem; you are,with and andconnected in
and whether haveyouwhat or interest inway, anydegree the

event of this suit.
13. Will each one of of theseyou, answering any direct or

whether oryoucross state have seen examined,interrogatories,
them,of orreád,read or heard one of atthem,any copies any
called bytime were theor before commissio'n-place, you upon

■ ? andwhen,er to If stateay, where,answer them whomby
toshown or read or forbythus andthey, you,were whatso.

each one ofState, also, you, whether have hadyoupurpose.
or within the last threeany correspondence, orconversation

them,the with offoiir with either re-years, complainants,'or
thetheir claims estate ofagainst Danielspecting supposed,

- when,and if state andClark, why,answeryou affirmatively,
andwhere such or theoccurred,conversation correspondence

memorynature them so far as will serveyourand ofamount
Ifand was at such conversations. haveyou; youwi o present
of them,from eitherthe or onany letters complainants,from

direct and cross interrogatories,the matters referred to in these
notand ifyour answers if possible,-them to possible;annex
.annex them,and cannotstate If havewhy. you preserved

that,if be notthem, and statepossible,true extracts fromgive
recollections.your

? notIf doEnglish,maternal languageIff. What is your
if doyouAnd notthat language perfectly?understandyou

to answer thehow haveEnglish, you contrivedunderstand
hasand ? Who translatedchief cross interrogatoriesforegoing

?youthem to

Answers Madame Despau.of
to the first interrogatory.Answer

Daniel Clark of Newwith the lateI* well acquaintedwas
Orleans.

Answer, the interrogatory.to second
1803, abyinin .Philadelphia,.waá marriedClarkDaniel

wasOne childat this marriage.I was presentpriest.Catholic
Wil­Clark, marriedMyrato whowit,marriage,thatborn of

of theWhitneyson General T.ofWhitney,liam Wallace
birth, and knewwas herI presentYork.of New atState

child.to be hisand heracknowledgedclaimedthat ClarkMr.
reasonanyI nor hadknew,in 1806. neitherShe was born

mar­-thatwas bornchild besides Myraother .ofbelieve,to any
ClarkDanielwithof her marriagecircumstancesTheriage.
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hérSeveral afteryearswere these. .marriage with Mr. De
that he had'ashe heard wife.livingGrange Our family
the crime ofhim inbigamywith themarryingcharged said

he .first denied butit,at afterwardsZuline; it,admitted and
the these circumstai cescountry;fromfled became aridpublic,

made toof-marriageMr. proposals my sistér,'Clark with the
of all our It wasfamily. consideredknowledge essential, first,­

Derecord ofproof Grangeto obtain a. living wife athaving
he tosister,the time obtain which from themymarried records

of Catholic church in New York Mr.the De(where Grange’s
was sailedwe thatfor Onmarriage city. ourprior' celebrated)

we that the of hadthere, registryarrival found marriages been
Mr. Clark arrived after that aus. Wedestroyed. heard Mr.

inGardette, then living was one thePhiladelphia, of witnesses
De Grange’s marriage.of Mr. Weprior toproceeded that

found Mr. Gardette he,•and that hecity, answered," was present
De■at of and thatmarriage Grange, heprior afterwardssaid.

—and his wifeknew De thisGrange by' marriage, that this
“Mr.wife had sailed for France. Clark then said, You nohave

refuse tobeingreason to married me. Itlonger- will, however,
to ournecessarybe secret till I havekeep marriage obtained

the ofjudicial nullityof and Deproof your Grange’s marriage.”
the said Clark and the said wereZuline, thenThey, married.

afterwards, sister, Caillaret,Soon Madame to üswrote from.our
New Orleans -De wife whom he hadGrange’s marriedthat

the hadto sáid arrived Newprior marrying Zuline, at Orleans.
We our Newreturn to Orleans. He washastened prosecuted
for -r-Fáther Antoine of the Catholic inbigamy, church New
Orleans in thetaking part proceedings against De Grange.
Mr. De was condemned forGrange inbigamy marrying the

wasZuline,said and cast into whichprison, from he secretly
andby connivance, was taken down theescaped Mississippi

River Mr. Le Briten to aby d’Orgenois,- gotwhere he vessel,
from the thecountry, and, to best ofescaped according my

belief,andknowledge returned tonever afterwards Louisiana;
,athis in not1803, whilehappened great the closebefore of

the inSpanish government Louisiana. Mr. Clark us that,told
he, could his.promulgate sister,with itmarriage mybefore.
bewould that therenecessary should be anher ac­brought by

tion the name of De.against Grange. anticipated changeThe
of created delay, 1806,butgovernment inat-length, Messrs.
James Brown and theEligeas Fromentin, as counsel of my

riampsister, suit the debrought against Jerome inGrange.of
the think,I ofcity court, Orleans. ofgroundsNew The said
suit-were,, that said De inhimself mar­Grange imposedhad.

aher at time when had ariage upon livinghe lawful wife.



1848.TERM. 561JANUARY

Gaines et ux.v.Patterson

Desuit was rendered saidagainst Grange.in saidJudgment
defer histo promulgating marriagestill continuedClarkMr.

and irritated feel­with, which much fretted hersister,my very
a member of the United StatesClark became Con­Mr.ings.

heardwas in sister1806. While -he Congress, myingress,
-* of She was dis­Baltimore.was Misscourtinghethat

her­not the knowingshe could believe report,tressed, though
tohis conduct inwife; still, strange deferringbe histoself

andhad alarmed she Iher;with herhis marriagepromulgate
with'of histo the marriagefor get proofsailed Philadelphia,

that theand were toldrecord,could find nosister. Wemy
to Ireland.and Mr. Clark was gonewho married herpriest

tomentionedW. andCoxe,then sent for Mr. DanielsisterMy
thatit to be truethe rumor. He that he knewanswered',him .
notit couldwas to sisterhe her.engaged replied,(Clark) My

establishable toso. He then her she would not bebe told that
contest it.were towith Mr. if heClark, disposedhér marriage

aone,‘and said he would sendcounsel,advised her to takeHe
not legallythat she couldand told sisterSmythe came, myMr.

to readandClark,her with Mr.establish marriage pretended
to myunknownto thenlanguagea letter in Englishher (a
about.he wasthatCoxe, stating-fromMr. Clark to. Mr.sister)

information,of thisto consequence my-­Miss-Inmarry
no furtherof havingsister- Zuline came to the resolution

after-­and soonClark,with Mr.communication or intercourse
wards of Philadelphia.married Mr. Gardette

interrogatory.to theAnswer third
in 1793,de GrangeI with Mr. Jeromebecame acquainted

wasto New Orleans.'understood,as I he first camewhen, He
a and for a or .unmarriedsingleby birth, passednobleman

at theCarrieré,née DeZuline,and courted and marriedman;
ClarkMyraofwho is the motherage of the samethirteen,' a ;andhim, boy girlahadytwo byZuline' childrenWhitney.

Caroline;name isthe her she-boy living,the is stillgirldied;
wasI pres-married name of Barnes.is to a thebyphysician

at theent these children.ofbirfh
interrogatory.Answer to the fourth

other, tomatter thenot importantI am of knowingaware
in this cause.complainants

toAnswer first cross-interrogatory.the
Carriere. Mynée-DeDespair,name is YeuveMy Sophie. .

Mydeceased was a I was bornhusband planter. in.Louisiana.

* Reporter.name omitted thebyThe is
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I reside insixty-two.is nowage Beloxi; from 1800 to 1814,
in in.resided and inLouisiana,I Philadelphia, Cuba.

Answer to the second cross-interrogatory.
knewI first Daniel Clark in New Orleans; his thebeing
of my sister,husband Zuline de Carriere, me on a foot-placed

ofing with himintimacy the time ofduring their intercourse;
that wasintimacy afterwards theirbyinterrupted separation.

Answer to the third cross-interrogatory.
I had toreason know that Clark,Mr. at tinies,different lived

in houses in New Idifferent Orleans. have thatbefore said he
did not to hisgive with said Hepublicity Zuline.marriage

a handsomekept very establishment for her in Orleans,New
and inwas the habit of her.visiting

Answer- to the fourth cross -interrogatory.
have alreadyI stated that Mr. wasClark married to sis-my

ter, Carriere,Zuline de Ithat was at herpresent marriage (a
in Besides Mr. Dorvier ofprivate Philadelphia. myself,one),

Orleans, Clark’s,and an Irish a ofNew friend Mr.gentleman,
New York, were at his A Catholicpresentfrom marriage.

the havepriest performed márriage ceremony. alreadyI be-
stated,fore that Zuline was" to Grangemarried déMr. Jerome

Clark,before her with Mr. andmarriage shethat thereafter'
was married to Mr. Gardette of Philadelphia.

to theAnswer fifth cross-interrogatory.
I have already stated that I knew theMyra issue,Clark to be

and only issue,the of the of andZuline Carrieremarriage de
Clark. ADaniel few days after the birth .Myra Clark,of she

was her fatherplaced by under the care of Mrs. Davis, the
wife of Colonel S. B. Davis, with Whom she lived until her

withmarriage Mr. ColonelI have heard that DavisWhitney.
concealed thefrom said andhistory,her that sheMyra true
bore his name after her Zuline and Mr.father’s death. Clark
occupied different Orleans,houses in but he alwaysNew visited

asher, heretofore mentioned, marriageat her own theirhouse;
was known only to a few heClark told thatMr. mefriends;
had informed Colonel S. andCoxe,B. Mr. DanielDavis, W.
Mr. Richard Relf, of his with sister Zuline.marriage my

Answer to the sixth cross-interrogatory.
I always understood and at first yearsfor thebelieved, least
hisof that Mr.marriage, Clark was from itmakingprevented

public,on account of her with Mr. Deunfortunate marriage
HisGrange. was and was of thehispride great, standing
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havemight suggestedand thatsociety, prideinorderhighest
of how-He,marriage.to the hispromulgationhis opposition .

which Iconversations,his fre-always, bymanifestedever,
affection for his daughter Myra.greatesttheheard,quently

cross-interrogatory..Answer to the seventh
Clarkofknowledge Myra WhitneyI have statedalready my

secret ofany knowledgeher birth. As I never myfrom made
Daniel was moreClark, nothingher ofdaughterof thebeing
husband hear of ac-and her late should mythan shelikely

con-her and circumstancesmanywithquaintance parentage,
this it Iwas,as related. And onit, already pre-nected with

called, thisinhave beensume, testimonythat I upon giveto.
qf ever dared toelse,northem, any bodyaffair. But neither

truthme least withask of declarations in the inconsistentany
justice.and

Answer to the cross-interrogatory.eighth
I have in answers themy stated,formeralready particularly

of de and ofand Jeromefourth, my Grange,third knowledge
his'first, detection of hisand Before themarriages.second

who and adied,said Zuline had abigamy, daughterson
death,called the ofwhich his name. SinceCaroline, bore

Daniel ofMr. W. Coxe and Mr.Clark, HulingsMr. Daniel
and tookPhiladelphia Clark,her name of Carolinethegave

her to Mr. as theand introduced hermother,Clark’s daughter
of her son.' of which in-story,She course believed their
duced in her a her toher, will, to leave ofportion property

was wasCaroline. in 1801. I. at herpresentCaroline born
as ofbirth, well ás that her brother.

to the cross-interrogatory.ninthAnswer
natu-I acknowledge havingMr. Clark hisnever heard any

one child,ral him acknowledgehave heardbutchildren, only
Myra.and that a toone, wit,lawful said

cross-interrogatory.Answer to the tenth

have of the mother Myra,I a account ofAlready fullgiven
with I haveand' Mrs. Davis-.herself, beingand herMyraof.

thisstated all that I called for byknow these asmatters,of
interrogátory.

to the cross-interrogatory.Answer eleventh

The aheadtycalled this haeinterrogatoryinformation for by
been given.
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to the twelfth cross-interrogatory.Answer
to be.the sister ofmyselfstated Myra’shave before.1 already
are thosetowards bfMyra,My feelingsmother. friendship'

however, justiceI thatwish,regard. onlyand all becoming
the of thebyin or issue suit I haveher,be done but’towards

lose.to orgainnothing

the thirteenthtoAnswer cross-interrogatory.
heard read the orI have or cross-interrogatoriesnever ^een

toto, before called answer them.uponreferredinterrogatories
that I have had about affair I haveconversations thisAny

of.an accountalready given

theAnswer to fourteenth cross-interrogatory. .
isMy mynatural butFrench; is Well ac-language nephew

quainted with the and whenEnglish language, in need of .a
to him.translator,.I apply

Sophie Ye. née DeDespatj, Carriere..(Signed,)

Which reduced to haveanswers, beenbeing writing, signed
and sworn to in thismy presence, oftwenty-eighth day June,
A. D. testimony whereof,1839. In I have hereunto set my
hand and theseal, this above written.day yearand

■ P.Holmes Wentzell,(Signed,)
J. P. H. C. s.j[l.

One word onerased third onealso wordpage, on fourth
two words interlined on fourthpage; wordspage; twenty-five

erased on fifth one word interlined on sixth beforepage; page,
signing.

Wentzell,H.(Signed,) . P.
J. P. H. C. [l. s.J

Whitney Myra'C. WhitneyW. andW.
vs.

BeverlyRichard Rf.lf, Chew, and others.
In pursuance commission,of the annexed issued from the

United States Court Louisiana,Circuit of the Eastern District of
I, the justice of inUndersigned, the peace Hancock county,
State of comehave tocaused beforeMississippi, me Madame

Yve. Caillaret,Rose De whoCarriere,née sworn tobeing duly
truth,declare the to her inquestions cause,on this in an-putthe

—swer to the tointerrogatories said commission, says:annexed

Answer to the first interrogatory.
Clark;I was well acquainted with the oflate Daniel New

Orleans.
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Answer to the second .interrogatory.
at the DeZuline, Carriere,.was not née.marriageI present of

do knowsister, Clark,with Daniel but I that saidwho is my
andsister,of subse-Clark made proposals marriage myfor

tó me that she and said Clarksaid Zuline wrote werequently
of were made after itMr.married. Clark’s proposals marriage

Deher with Mr. wasmarriagebecame known that Grange
then,his and at the time of hisfact ofvoid, havingfrom the

thesea were deferredher, wife;living proposalsmarrying
oftill the record saidDe.Grange’sbeing proof previ-accepted

obtained, and with herZuline,ous could be saidmarriage
sailed ofMadame for North the Unitedsister, Despaii, the

the recordto obtainStates, proof.

theAnswer to third interrogatory.
Hewith Mr. De in Orleans.GrangeI was Newacquainted

Orleans,on towas unmarried man comingconsidered an New
buthim;on Zuline tomyand sister marryas such imposed

wifea lawful still living.it he hadwas afterwards proved
wifehis said lawfulsaid De Grange,After this ofimposition

inand his bigamyand detectedOrleans,came New exposedto
■ and lawfula livingwhen he hadZuline,the saidmarrying

He wasZuline.wife the time of his marryingat and before
and escaped pri-and cast intocondemned, prison,prosecuted,

as it wasLouisiana,He fromvately from prison. escaped
BretonLethe connivance.governor’sreported, by Spanish-

off. Thiswas to aid De in himsaidd’Orgenois Grange, getting
ofsome time before Americans tookthe possessionhappened,

ZulineNew Mr. Clark’s with sistermymarriageOrleans.
ofwas detection of The birthafter the De Grange’s bigamy.

marriage.their was some after theClark, yearsdaughter, Myra

theto fourth interrogatory.Answer
more ofI any importanceam not aware knowing thingof.

in this of-said Zuline with Mr. Gar-suit, marriagetheexcept
death of Mr. Clark.dette, of thebeforePhiladelphia,

first cross-interrogatory.-Answer to the
is Caillaret, agename Rose Yeuve née De Carriere.My My

inis born residedyears. Louisiana,I was andsixty-eight
in•some France after of Zuline and Mr.time this marriage

•after that resided theClark, and in State of Mississippi.

to theAnswer second cross-interrogatory:
New Orleans.Mr. Clark in InI became acquainted-with

Zu-and to sistermarriage myof his attachmentconsequence
48vi.vol.
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an subsisted betweenline, intimacy him and myself. Our
intercourse continuedfriendly residence in Newduring my

Orleans.

to the third cross-interrogatory.Answer
Orleans,I resided in NeW Mr. Clark livedWhen in his own

his towith own wait him. He hadhouses, slaves upon the
of a man immense wealth. Hebeing of stood atreputation

ofthe head was a ofsociety, very greatman talents,considered .
and much his benevolence.beloved for.

toAnswer the fourth cross-interrogatory.
I all Ialreadyhave knew about Clark’sMr. marriagestated

with and of her DeZuline, marriage Grange.' Bywith this
children,she had two a and a The ismarriage boy girl. boy

the is still herdead, name is and shegirl living; Caroline, is
Dr.to Barnes. I have stated that saidalreadymarried Zuline

also Mr. Gardette.married

Answer to the fifth cross-interrogatory.
It is -that whomy Clark,to marriedknowledge, Myra Mr.

-is the and Clarkchild, only .child, of'Mr.Whitney, by Zuline .
de' It is toCarriere. that Mr. Clarkmy knowledge, put his.

Myra under of Mrs- Davis.daughter chargethé Mr. Clark
acknowledged to me was his lawful andMyrathat only child.
Mrs. William hér for some time fromnursedHarper kindness.
Mr. Clark’s towards this forgratitude hislady, nursing child,

his life.with Said was 'andMyra up.lasted educatedbrought
in the Davis,Colonel and herselffamily theirsupposedof.
child a few months ofuntil within her with Mr.marriage
Whitney.

Answer to the sixth cross-interrogatory.
I heard that Mr. Clark’s with '.always Zulinemarriage Was

and that he. did unless he didprivate, it,not promulgate so in
his .'death,last a andwill, made his orlittle before lost purloined
after his death. to me hisHe never reasons notexplained for

his his lifetime.publishing marriage-in

Answer to the seventh cross-interrogatory.
I have known WhitneyClark forMyra some years, making

aboutno secret Imy theknowledge possessed of matters of
which have herein and it thatI Ibeing known wasspoken, an

of Zuline. itelder sister Carriere. was,de Therefore I sup-
that I have been on topose, called thistéstify cause;in but no

one ever taken the libertyhas to wish for tointimate mea.
declare but the truth.any thing
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cross-interrogatory.to the eighthAnswer
Mr. De Grange.all. know aboutsaid II alreadyhave

cross-interrogatory.to the ninthAnswer
of hisacknowledgmentmake anyClarkheard Mr.1 never

of his'and never heard havingIchildren;naturalányhaving
and which Mr. ClarkClark Whitney,Myrachild thananother

lawful child.me was hisinformed

to tenth cross-interrogatory.theAnswer
to andall I know as thestated parentagealreadyI have

of Clark.Myraandnursing education
the eleventh cross-interrogatory.Answer to

andall know about thestated IalreadyI have parentage
herthat afterthat I haveClark,of heardMyraname except

Davis.death she was called Myrafather’s

to the twelfth cross-interrogatory.Answer
Clark Whit-kind towards Myraare andfeelings friendlyMy
asin suit is com-heronlyher such successand I wishney,

in issuethe ofI interest it.justice. have nowithpatible

the cross-interrogatory.Answer to thirteenth
the to me until calledinterrogatoriesnever putI have seen

allthem. I have stated I have toalready sayto answerupon
amI not aware of everconversations.my having anyabout

of this subject.with either them oncorrespondence

theAnswer to fourteenth cross-interrogatory.
is wellmyis mothermy tongue, acquaintedFrench sonbut.

and in need of a Itranslator,whenEnglish language,with the
to him.apply

nee Rose Garriere.Caillaret,Yeuve(Signed,)

ofcourt refers also to the evidencethe of theAs opinion
insert it.is deemed toFontaine, properitBois

Baron Boisand PierreAnswersInterrogatories Fontaine.of
Whitney Myra C., his wife,andWallaceWm. Court ofvs. Probates.P. O’Bearn others.and

be to onto Behalf ofWitnessesInterrogatories propounded
Plaintiffs.the

1st. Were with late Danielacquainted Clark,the de-you
?ceased, Orleans at timeso, youIf were on termsanyof-New

of ?with himintimacy
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at2d. Did the said Clark leave hisDaniel death childar.v
him as his own ? so,If state theacknowledged by name of

such whether suchchild, child is still and ifliving, living,
what now whenname it as also state and where,,andbears;
in what said saidtimes, of. child wasacknowledgment made.

3d. Have of a said toyou any will, ha.veknowledge been
•executed said Clark decease ?by before hisshortly Did you

read,ever or see the said will, or did Daniel Clark ever tell you
that he was said said ?or had made willmaking will, If so,
at what time and and than once,if more stateplace, how
often, and when and where.

4th. If theyou last statequestion affirmatively,answer
whether the Danielsaid Clark ever declared to or toyou, any
one in the said will.your contents of And ifpresence, so,
state saidthe whole of time,and thedeclarations, andplace,
manner in made,which were before andthey whom, all the
circumstances which occurred when such' declaration was

.made.
5th. State how before his sawlong youdeath the said Dan-

iel lastClark, time, how before hisfor the death- helong
of will,his and what he in relation to hisspoke last afore-said

. said child.
evej:6th.: State heyou anywhether one had readsayheard

was;the said,said will. sc,If andwhom,state what whether
the said nowperson or not.living,is

Worthington,Wm. M.(Signed,)
For Plaintiff.

Cross-examined:
1st. one ofEach witness andexamined, answering theany

name,his res-foregoing age,desired to-stateinterrogatories,As
idence, and and is in anywhether he manneremployment;
connécted to thewith, or related orto, suit,of theany parties

theany interest in event of the same.has;
Clark,2d. did andHow under whatyou know Daniellong
state thatcircumstances ? if Daniel ClarkAnd toyou presume

- •child,left theany at his was mother of saidstate whodecease,
child, and who allwas the of that mother. Statehusband
the circumstances, and Clarkand whether saidfully detail,in.
was ever arid where.married, whom, when,if andso, to

he3d. If .said Clark to thatever you, sup-acknowledged
,be whenhimself to the of a andposed child,. statefather

where an all thehe made such and circum-acknowledgment,
stances of the such or andrecognition children,of a child

waswhether the. act orpublic private.
4th. Did said Clark consider an intimate tofriend,asyou
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confidehe mightwhom communications so confidential as
•.to his will ? Ifrelating ay,those state what know, ofyou

own ofpersonal knowledge, the of saidyour contents will,
careful toand be .distinguish, between ofwhat stateyou your

own and what fromknowledge, hearsay.
The thedefendants propound foregoing withinterrogatories,-

full reservation of alla legal exceptions to the interrogatories
in notchief, the being pertinentsame to the issue, and the last
of said interrogatories being calculated to drawmerely from the
witness declarations.hearsay

L. C.(Signed,) Duncan,
For Defendants.

In of the annexed commission, directed topursuance. me,
justicethe undersigned, of the peace, appearedpersonally

Pierre Baron Bois whoFontaine, sworn toduly declarebeing
the. truth on the questions cause,to in this inhim answerput

—to the foregoing interrogatories, says:
— ■1st. In to the firstreply he Iinterrogatory answers, was

with the lateacquainted Daniel Clark of New Orleans, and
was intimate with him.many years

—2d. theIn to second hereply interrogatory answers, Mr.
Clark left at his adeath named'daughter whomMyra, he.

hisas beforeacknowledged own, and birth,after her and as .
Inas he lived.long hemy presence of thespoke necessary

birth,for her inpreparation my presence asked my brother^
wife to be at birth, and inpresent my heher presence proposed
to sister and Mr.my brother-in-law, S. B. Davis, that they
should take the care of her after her birth. After her birth he

toher me as hisacknowledged own, andconstantly, at various
was fondplaces. very of her, and seemed to takeHe. pleasure

in me her.to abouttalking
When he tocominuriicatéd me he wasthat hismaking last

will, he told me he should her in it as hisacknowledge legiti-
mate The7 beforedaughter. day died,he he of herspoke with-

aífection, andgreat as left inbeing estate his lasthis will'.
he heday died,The of her with the'interest of aspoke dying

as heir of his estate in his last Shepaient, is stillwill. living,.
wifeand of Williamis the Wallace Whitney.now
t.o3d. theIn third hereply answers,- About,interrogatory —

before Mr.fifteen Clark’s death I hisdays house.,.was atpresent
when he handed to de laChevalier a andCroix sealed packet,

that last willtold his was inhim and was that sealedfinished,
days, this,About ten before he had that it waspacket/ told me

. this,dohe. Previous to four hionths beforecommencing about
his he had often told medeath, that washe his lastmaking

48*
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will. said this in withconversation me the. on plantation,.He
and his I heard him subjectat andhouse; mention this at

• IPitot’s. dined atfrequently Pitot’s withJudge. Judge Mr.
Clark on The before heSundays. day died, he told me that

will washis last in his inbelow, office-room, his little black
dayThe he he mentioned his last willdied,case. to me.

—toIn he answers,4th. Ireply interrogatory,fourth wasthe.
at Mr. Clark’s before his death,house about fifteen dayspresent

he tookwhen from a case a sealedsmall black .handedpacket,
“de said,it to Chevalier will isla and lastCroix, My finished;

is in thisit sealed as con-youpacket, papers;with ..valuable
I have Ifsented, made in it tutor to anyyou my daughter.

misfortune doto will' her allme, you youforhappens promised
Will Iyoume? take her at once from Mr. Dávis? have
her all my estate in an tomy will, annuity my mother,given

Chasse,You,and some to friends. Pitot and Belle arelegacies
executors.” this,the About ten before Mr.days Clark, talking

saidóf that his will was done..Myra,
me,Previous to this he often told about fourcommencing

before his he was will.death,months that his Inmaking last
conversations he told me that in his will he shouldthese ac-

his as andknowledge Myra legitimate daughter,hisdaughter
hisher all He told me that de laChevaliergive property.

in hadhad her tutor his andwill, prom-Croix consented to be
North,died to the andit,if he before to at onceised, godoing

educated inher from Davis. That she was to betake Mr.
la Croix, Judge Pitot,He told Chevalier deme thatEurope.

TwoBelle to be in his will.and Colonel wereChasse executors
ondeath;his I came Clark plan-or three to see Mr.days before
him ifquitehe me he felt asked I;tation business ill. Itold

him; wished meremain-with He answered he to.should that.
that Iorder,the to set inthings mightI went to plantation
to Mr.Mr. returned the 'same day Clark,with andstay Clark,

he died. The daywith till before.constantlyhimstayedand
told me thatMyra,Mr. ofdied, Clark, daughterhe speaking his.
littlebelow, in the blackhis last will was his office-roomin

his estatethat as he had insuredcontented,could diecase; he
hethat hadher the will. mentioned bis pleasureto Hein
remem-mother an in andit,his comfortable fcy annuitymade

some Fiends by legacies.bered
dehe Chevaliertold me how well satisfied was lathatHe

in it, andexecutorsand Belle Chasse wereCroix,. Pitot,Judge
hourstwo beforede la tutor. AboutMyra’sCroix-Chevalier

said andMyra,fordeath, Mr. Clark' showed strong feelingshis
taken, to Chevalier dewill to.that he wished his bemetold

the executorswell one ofla as he her as asCroix, tutor,was



TERM, 1848.JANUARY 571

et ux.GainesPáittereon. ?.

afterwards Mr. Clark told hisand just Lubin,in confiden-it;
-to be as asservant, sure, died,soon he to hiscarrytial little

to Chevalier de la Croix.black case
this, and a shortAfter time before Mr. Clarkvery died, I
Relf bundle ofMr. take a from Mr.keyssaw Clark’s armoire,,

which,one of I thebelieve, little black case. I hadopened
itMr.seen Clark often.open- very

these the Relfkeys.from armoire,After Mr. went be-.taking
When I wént I did notbelow,low. see andRelf,Mr. the

was shut.office-room door Lubin told me that Mr. Relfwhen
thewent down with from the hekeys armoire, sawfollowed,

onhim down into thegetting office-room,andgothere that
onRelf into thegoingMr- locked the office-roomoffice-ro.om

door. Almost Clark’s were,last words that his last willMr..
be taken care on said account.Myra’sofmust

—5th. In -to the he.reply answers, Iinterrogatory,fifth was.
with Mr. Clark when Idied; was himby for theconstantlylie

tyrolast of his life. About twodays died,hours before he he
of his will andspoke last in connection, anddaughter Myrahis

almost his last words were about thather,-and this will must
taken care ofbe on her account.

—6th. In to the sixth hereply interrogatory, answers, When,
after Mr. Clark’s thedeath, of his last willdisappearance was

subject of conversation,the I related what Mr. Clark told me
his last inabout will lasthis sickness. andJudge Pitot John
told me they-that read itLynd not before Mr.many days

Clark’s ;last that its contents with whatcorrespondedsickness
theyMr. Clark had told me.about it; that when read it -wasit,

-was'finished, dated, Mr.and-signed by was anClark; olograph-
ic was in Mr.will; Clark’s that in it hehandwriting; acknowl-

the said asMyra his andedged legitimate daughter, bequeathed
all his her,estate to angave mother,annuity to his and lega-

tocies friends. Thesome de la Croix was oftutorChevalier
said hisMyra, Croix,de ladaughter; Chevalier Colonel Belle
Chasse, wereJudge. Pitot, executors.Judge Pitot’ ancTTtrhn

dead.are wife ofLynd The William told meHarper she read
Colonel Belle told-it; Chasse me that Mr. Clark showed it ter

him not hismany days before last that it was then-sickness;
• Colonel Belle Chasse and lady,finished. the who was Madame

areHarper, living.-
—In to the firstreply he -answers,cross-interrogatory,” My

name is BaronPierre Bois Fontaine, aboutmy age fifty-eight,
I have been some:time in of;Madisonville the fam-place my
ily abode is near New Orleans, ofside theopposite river. I
was inyears theeight British wasarmy: I yearsseveral agent
for. Mr. Clark’s plantations; since his I,death, have been en-
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now aobjects. lots,I house andpossessvarious andingaged
slaves,, cows,from Imyrevenue &c. am in nomyderive

ofrelatedwith, to/pnyor the of thispartiesmanner connected
in suit.interest thisnoI havesuit;

—he answers,the second cross-interrogatory,to IIn reply
nine and tenbetween I knewyears;Clark himDanielknew
she was bornof in andMyra Clark; my house,father.as the

lyitha fewClark, days old,Mr. when sisterby mywas put
wasB.' Davis. I Mr. Clark’sbrother-in-law, Samueland agent

— first, the. andSligo Desert,thehis various.plantations,for
¿ndPoint, whenHoumas, died,the the Havana he ofthen

■ of Henderson.he HeStephen respectedthe one purchased
was rich thethat our and ofknowing familymisfortunes,our

before theDomingoin St. Revolution. Thestandinghighest
ofwas a the Carriere Notlady family.of ClarkMyramother

canI declare it asmarriage, onlyat any mybeing present
To answer questionClark her husband. thisbelief, Mr. was

demanded, it is that I state what wasnecessaryas isdetail,in
It was to meto me. that thisrepresented ladycommunicated

but wasfaith,in it found outgoodMr. De Grangemarried
a wife,he hadalready livingafterwards that whensome time

him.from Mr.née Carriere someseparatedthe lady CJark
her at the North. When theafter this timetime married

interested hadbe made personsarrived it to public, pro-for
them, and thisbetween ladyduced a false state of things being

there, wasand Mr. Clark not apersuaded byin Philadelphia,
with Mr."her Clark wasmarriagethat•lawyer employed,

she Monsieurbelieving,which' married Gardette.invalid,
afterwards, Clark lamented to me that thisSome time- Mr-

to his had been created. Hemaking marriagebarrier public
his Clark from the first asdaughter Myrato me ofspoke legit-

to he waswhen tar known meimate, and made. hismaking
he declare herhe said to me that should in itwill,last as his

I believeFrom above there athe. wasdáughter.legitimate
marriage.

—to he answers,In the third Mr.cross-interrogatory,reply
subjectmade before andno on this after herquestion,Clark

aand as the ofbirth; authorityas he lived he exercisedlong
heher a fond sus-veryover wasdestiny. parent;Heparent

Mr. because mythe house Mr. Davis andtained of Harper,
sister, Hesuckled her.in andcare, Harperhad her Mrs. sus-

greatand conferred benefitslived,as as. he.longHarpertained
.pn of withher motherHemy greatspokebrother-in-law.

marriageafter her with Mr.and told mefrequently.respect,
herhis withhe would have madeGardett.e, marriagethat pub-

-if not and lamentedmade, frequently-that had beenlic, barrier
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made,had been but thatto me that this barrier she was blame-
aHe said he would never give Myra When,less. step-mother.

tohe communicated me that he was last1813, making hisin
he,for as to herher, sensibilitywill showed de-great being

Iit. While was with at death-clared in him hislegitimate
and even at the moment he. he wassickness, expired, perfectin.

of and no could have manifestedsenses,hispossession parent
he did her in that hisaffection than forgreater Nearlyperiod.

last words about and that his will must be taken careher,were
said,of on the child Mr.She, Myra,her account. the is only

beClark ever to to his. She- was born inacknowledged me
1805.July,

- —to the fourth he Ireply cross-interrogatory,. answers,In
a friend of confidential character from the time ofthatwas

asaid birth. Clark treated me confidentialMyra’s Mr. as
infriend matters to her and to his affairsrelating generally.

In to I knowthe fourth I have stated whatreply interrogatory,
of factsMr. Clark’s last recollection theseconcerning will;my
them were ofis distinct. The connected withcircumstances

a couldsuch recollection of them not becharacter, that my
easily impaired.

Bois Fontaine.Pierre Baron(Signed,)

And on the of25th A. D. theApril, 18.40,day following
decree was entered of therecord words follow-figuresandin

—to wit:ing,

Edmund P. Gaines and wife
v. >No. 122.

Chew et als.& Relf
This .cause come for finalhaving consent ofhearing, by the

the,andcomplainants defendant Patterson, bill,the an-upon
swer, exhibits,.replication, anddepositions, on filedocuments
herein, and on the admission of the that the. estate inparties,

■controversy in this case exceeds in value the sum of two
thousand and the saiddollars,- and thecomplainants defendant
Patterson andwaivingexpressly with thedispensing necessity
of otherany to theparties or decision ofhearing this cause
than themselves, and theagreeing cause shall be deter-that
mined alone itsupon merits, and the court, now suf-being

advised of andficiently theconcerning doespremises, finally
decree and order that the defendant do,Patterson on or before
the first theof ofday next term this court, and sur-convey
render, to thepossession complainant, Clark ofMyra Gaines,
all those lots or of landparcels and thelying being in city
of New andOrleans, particularly described in this andanswer
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said will ofthehe claimswhich underand to titleexhibits,
shalleleven; conveyanceandhundred saideighteen(1811)

and thosehimself only,of warranty'againststipulationscontain
thatordered,andhim. It isunder furtherclaiming decreed

costs ex-much of theirsothe complainantsdefendant paythe
reason ofbyincurredhas beenherein as his-beingpended

in cause.a defendant thismade
an to theappealprayedwhich decree the-.defendantFrom

iswhichUnited.States, granted.of theCourtSupreme
- isand securitybondof the complainants,And consentby' Pro-of theof recordstheconsent, copywith. Bydispensed

of the proceed-transcript'and-completewith aCourt;bate full
Clark onlate Danielof theestatein tó therelationings had
a ofto constitutebe-filed,) partfile in said court, (hereafter-to

herein.the record
1840.25th;Decree rendered April

1840.25th,-signed AprilDecree
Presiding-Judge.J. McKinley,(Signed,)

The cause come this court this wasby'tohaving up appeal,
and Mr. for theMr. Brentargued by May, appellant, .Patter-

by Mr. for Gaines andJones,and Mr. Johnson and wife.son,

contended that the decree ofThe counsel for the appellant
—reasons,court below was for the viz.:erroneous, followingthe

for-equitable relief,1. Because the bill no caseshows
allegedis no sufficient of the2. Becausé there titleevidence

Danielthe as devisee of Clark.complainant,in
3.. That is not the heir at law of Daniel Clark-.she
4: That she child of said Clark,the adulterine illicitbywas

between and the mother ofsaid Clark complainant,commerce
the wife of de as suchthen Jerome andlawful childGrange;,

law of or or willby theincapable inheriting receiving .giftby
of, saidproperty Clark..

5. if child,That not the adulterine she was Clark’s illegiti-
mate of from him inore than oneoffspring, incapable receiving

of histhird- estate.
6. That the is a of a title to theappellant .purchaser legal

in asuit, under andwill admitted to.property legally probate,
theunder theof executors thereinauthority named.

-7. That the decree is otherwise erroneous and wrongful.
she8. That is childnot the of Clark.

Mr. was as fol-The of Mr. Brent and Mayargument
•lows.

bill of of thewas filed in the -Circuit CourtcomplaintThe
United States for of theLouisiana, againstthe appel-District
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lant other defendants. Theand numerous answers (original
ofand Patterson disclose the nature of hissupplemental) title

bona, will of Danielas Clarkpurchaser the dated inunderfide
and duly admitted to' in the1811, court..properprobate,

Various evidencedepositions documentary were filedand by
the and. the setcomplainants appellant,the forbeingand case

a finalthemselves,as between decree washearing rendered
Patterson all theagainst for him asproperty byheld purchaser

the 1811..under will of
We error that decree.allege in

,Question. Is the of Patterson1st andappeal fairlyproperly
this Trué,before court? there was no order of severance to
the one wejustify, separate againstdecree butco-defendant,

underthat, the of this itcircumstances case, was com-contend,
for the to theand case for'finalpetent appellant appellees set

all taken,,decree upon such,the evidence and the of ac-result
tion cannot the inprejudice other.parties anybe.to forrespect;

case,if canthey materially ofaspect bychange'the .the adr
ditional the thisevidence, judgment' court onof. case. our
will not conclude them. We refer in of thissupport position,
to the authorities. 2following Dana, 422; Bibb,2 167; Piact.

1 3Reg. 16; Peters, ,Munford,'\368,306; 374, 6397; Harr.
3Johns. 10; Dallas, 401.&

The course mpursued by Mr. Patterson himselfseparating
co-defendants is not the ofhis result withcollusion thefrom;

impotent.'were,If it it would beappellees..- But isit the
■fruitof ah anxious on his to meet the ofdesire thispart .claims
claimant fully on thefairly merits,and without delay-or resort

,to ofany those whichdilatory have thriceproceedings been
overruled'in this court/

Mr. Patterson' wishés knowto as as whetherspeedily possible
he is the owner of this introduced,and has asproperty; he he
believes, in thisenough record destroy claim,—to thismatter
at least he has introduced all the-evidence known.to him..

thus,attentive.toWe are such of collusion,an imputation
because, at 'the of aargument tomotion dismiss this appeal
made yearssome theago by counsel Barnes,Caroline one.-of'
of the counselpresent understood such an. to beimputation
made or insinuated in this court- ofby the Carolinecounsel
Barnes.

will,We in repudiating as we do indignantly,this bycharge,
the Mr. addauthority Patterson, behalf,of to the indenial, his

•this,our own declaration, as officers of court, that ourhigh
instructions been defeat the of Gaines,have Mrs. ifto .claim

,possible, by every fair-and honorable in; andargument .behalf
that,Mr. of NewMcHenry-, we átate a.Orleans, correspond-of.
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whohim and the was understoodgentlemanence between to
inmake the has resulted as counselcharge acquitting him, of

Patterson, from everyMr. imputation.
•Question. Gaines' title toanyMrs. the2d Has inproperty

will of 1813as devisee under the ?allégeddispute,
fromthis thequestion showing that,We meet by record

. thatis Clark had made a willthere evidence toalthough prove
hisdeath, Myraweeks before his declaring legitimatesome

will to have beenand is not inheir,child sole yet. provedthat
declarations,,his his whichdeath, by dyingexistence at save

inare of the will then existence.no evidence whatever being
v. 382.Betts, Cowen,6Jackson

of awere the delirious ravingsThese' declarationsdying
-of he had himselfman in oblivious the fact thatextremis,

fraud,to a butpious posthumousa will madedestroyed practise
an inordinate love for butMyra,for the ofpurpose gratifying

evidence,fair to thisa it his-uponfraud which is presume,
from,.andto shrinkinduced him withsober after-reflections

if he diedwhich,that willtohis own withoutdestroy.hands
arid his himGod,to his conscience presentcancelling, would,

hisa ohas with lips.falsehooddying
it wasdeath,if will at his olographic,But the were existent

willthe asand there are not as witnessesmany competent to.
in force exclude women asthe law for the laws thenrequired,

1 ofib. Laws964, 9; -23;2 LawPartidas,incompetent.
Orleans, art. .105.230,

thathave settled this willHoward, 646,court,But inthis 2
, admitted toduly probate.of until1813 cannot confer title

be relieddevisee, cannot ontitle, asMrs. Gaines’sTherefore,
to the Patterson.againstsustain décree

•Question. heirand forcedGaines the child3d Is Mrs. of
?Daniel Clark

1806,in andJuly,her birthHer bill of. allegeseomplaint
Myracalled1813, Clark,wasshedeath,,to Clark’sthat inup

1832,in she wasmarriage.to herafter andbut his death, up
nameher truein-ignorancewas keptcalled andMyra Davis,, of.

a of nineteen1832, periodto■and 1813is, fromparentage, that
■-of that inandage,twenty-six years-and wasuntil sheyears,-

she learned accident.rights by■1832 her
• sheevidenceof heras parther andSuch -is own showing,

who -had been intrustedforward Davis, verythe manbrings' Davis’s ownchild. SeehisClark the ofby with depositsacred
seeAndanswers.and 7th181,. 6th,Record, 5th,deposition;

Record,PhiladelphiaClark’s solemn to in hishimappeal letter.
183.

heir.hisDavis told Myra-wouid.betnat Clarksays him.
Record, 184.183,
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had known andif not ascertainedNow Davis that Myra was
adulterous thebyan laws ofoffspring, incapable ofLouisiana

the munificent but insanereceiving bequests of Clark, and
claims founded on Clark’sher latterthat conduct were untena-

of Myrahow can his treatment beble, in any otherviewed
than as a shameless abandonment of hislight solemn trust ?

truethe ofhistoryIf Davis with asuppressed Myra convic-
would be herthat its knowledgetion words couldtriumph,

conduct;to the denunciation ofadequatenot be found his But
of thisthe conduct is towe think beexplanation found in the

knew thisthat Davis offact, unfortunate offspring guilty par-
andbanned barred theents to be ofby policy the ofJaws

that toLouisiana, and heracquaint with the intentions of
towards her wouldClark be to lead her into endless and idle

Neither Davis nor his wifelitigation. toattempts explain their
conduct in ofMyra herkeeping ignorant ifrights,, they be-
lieved she had And if her claims areany. just, the conduct

Dayisof is thedirectly evidence of herimpeached ownby
witness, Belle Chasse. calledGeneral her the child ofrepute

SgeDavis. the evidence of Madam Record, 165; Cail-Despau,
laret, Record, Record, 334;169; Thilingf Coxe, Record,
337 ; Record, Smith,356 Mrs.Bois-Fontaine, ; Record, 136.

If, as we hereafter to theestablish, intercourse be-propose
tween Clark and her mother was illicit a: all times, then his

as to hisbelief toamounts Whenpaternity nothing, .especially
it that she does not resemble as didis,proved Clark, Caroline

the child.Barnes, elder See Record, 336.deposition,Coxe’s
Clark’s should have beenacknowledgments before á notary

and two witnesses. Code 48,of art.1808, 24-26.p.
If alone is suedalimony for, such informal acknowledgments

be sufficient. Codemight of art.1808, 50,p. 31; ibid., p.
154, art. art. 45.45; ibid., 156,p.

If Myra was the ofillegitimate Clark, isoffspring alimony
all she can claim. Code of 1808, 156, 46; ibid.,art.p. p. 48,
art. 28; 45.ibid., 154, art.p.

But of child,the character Mrs.beyond Gainesnaturalgoing
toclaims- be the of Clark achild lawful ofby marriage her
withmother him. weclaim,And in first ex-thisconsidering

effect,amine the nature and of declarations,Clark’s which are
said to theprove fact.

ex willConceding', 1813,in thegratia, bythat ofpretended
that Clark to declare heryear, formally legitimate,attemptéd

hisyet how can of 18Í1 be rec-genuine and undoubted will
onciled ?with such latter attempt

In Orleans,was1811, old, and in NewMyra five years living
as Clark well and aknew, at the of hisyet undertakingtime

vol. vi. 49
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will,that whollyhe executessea-voyage pretermitting any
"állhis-estáte to his mother.and-willingof Myra,notice

Was he theMyra?did he-' overlook unprincipledWhy
his andwould disinherit youngwhofather, offspring.?innocent

claims, andof her he tosoughtnotheNo, unmindfulwas
the secret modeonly stealthyher in permittedfor .andprovide

Louisiana..laws oftheby penal
De la Croix,to Belle andChasse,variousexecutesHe .deeds

nothus creatingfortrust, Myra’s benefit, legalbiindDavis, off
the;on ofhonorable claimfor but an consciencesMyra,right

v theira Seefor handsome depositions.friendsthese property.
■ anxious would hazardthat fatherWho can believe thusan.

lawful child,for his and"designedthe propertywhole helpless
in. the -honor of hunian beings,blind confidenceby when by

andher effectuallyhe could guard rightswill or deed beyond.
?contingency

of theseany satisfactoryanddefy challenge explanationWe
,if,the claim of Mrs. Gaines. But as-we'withacts, consistent

the of Mad-knew her tó be adulterine offspringClarkallege,
, can well be under-then his conducthim,ame de byGrange

stood., an adulterousLouisiana,laws of offspringtheFor, by
either, inbut theits nothing alimony,can receive from parent

1808,Code ofvivos or •mortis.of interdonations causashape
-212, art. 17.p.

was the of Clark’s mak-then, causeinterdict,This statutory
thewill of and blind1811, creatinghis benefiting trusts ..for

of Myra.
hisdestroygoBut there are other of Clark which toacts
thebirth;to the stain such as.Myra’slater efface onattempt

haste withwhich and-theguarded,secrecy her birthwith was.
breast; hishe tore the infant from herwhich mother’stender

lastróof; and,dwell his y,this child to undernever suffering
the motherafter his pretended marriagehis attempt, with
of-. See MadameMissmarry depositionof Myra, .to

Despair.
18.13,will ofClark, when arrayed against'These acts theof

his wouldcourt, hand, speakbyif it were subscribedin.here
conductwhich afterwith a and noeloquencethe truth power

his:of could resist.' arosewill fromof Í813is,The that the inconsistenttruth
dailywho fastenedfor his natural child,the increase of affection

in theand infat-witnesses,his as herheart, byoff proved own.
of makingof he' conceived themadlyuation his love purpose

child and legatee.his lawful universala herdeclaringwil]
friend,hisavowed to.-franklyfraud waspious bosom"This

the de Seela Croix. deposition.Chevalier his
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doubtless, as he dwelt more the moral crimeBut, upon of.
truth,this fraud and on thé hesociety,on toreperpetrating

will his and itshands,that with own hence non-appeárance,
of hein the delirium murmured itthough, fever, of stillas

existing.
Then we that and areClark’s acts theassert conduct strong-

Mrs,ofest Witnesses the cláim Gaines as his heir atagainst
law.

if of alsoLet us the Gaines has notsee mother tes-Mrs.
marriage.tified thisagainst pretended

wife,Clark’s as sheIf she was afterwardspretended, com-
inmitted rank Clark.bigamy marrying1Gardetté, living See

evidence,Goxe’s the certificate.marriageand
sheNay, Coxe,told from tothat, beingso far Clark,married

she had his toonly promise marry.
Then, both Clark and his wife have testified againstpretended

their ifand isintermarriage, so the witnessthey testify, who
to them ? Madame is theoutweigh Despau witnésssolitary

—to the a ofsister mother.Myra’smarriage,
. Madame herself herDespau impeaches by showing privity

with the to Clarkof her both andmarriages Gardétte,sister
and her a Record,reasons are forflimsy justification. p. 164.
It was in therash for her stand lifetimeenough by, ofto
Jerome the first husband of seeGrange, ’her andsister, thatde.

to shieldClark, hermarry nothingsister with from bigamy but
that,the of Gardette,statement to his Deknowledge, Grange

ahad wife.prior' living
this,All as isby her,stated bad butenough; her inconsis-
about De twicetency Grange her toflying, palm offattempt

Barnes as the child ofCaroline De her statementGrange, that
the visit of andherself sister 1803 was to uphunt thein.
records at the North Deof Grange’s when Cóxeprior marriage,

■proves- that visit wastheir in 1802, and in yearthat herthat
sister, in Philadelphia, gave Caroline,birth to at which. time

—De wasGrangé absent in taintall andEurope, thingsthese
condemn this herwitness, and totestimony thisunsupported

of fall.marriage mustfactum
Madame,No can. one on these fardoubt, facts, that, so from

,de andGrange Clark to hunt recordsgoing upPhiladelphia.to
and have a themarriage, they went there eyeto shroud from
of the Caroline,observation of an adul-birth first fruit ofthe
terous and,intercourse Myra.between Clark the ofmother

If Madame be “falsa in falsa est in om-Despau uno,
nibus.” The Wheaton,See 283.Trinidad,Santissima 7
Madame is the universal witness of her sister,Despau marriage
who, on livingher own had three all atevidence, husbands,



SUPREME COURT.580

Patterson Gaines ux.ettv.

thenDetimefirst, Grange,, Clark,same and thenthe Gardette.
in onthat •while theShe occasion of asays Philadelphia, visit,

after the of herClark, sisteryears marriagesome married' Mr.
was told,she theGardette, in of Madamepresencebecause

a thatby and.Smythe, lawyer, her sisterCoxe couldDespau,
Record,her to Clark. 164.marriagenot prove

we was her own ? Where Mr.Where, ask, Dorvier, theproof
witness stated her to ?byother Clark’s Butmarriage where

sense of that would her standvirtue,was'her suffer to andby
her sister Clark ? AndGardette,see thismarry living biga-
with at twoGardette is and connived sis-my byperpetrated
who had the of asters warred De theagainst bigamy Grange,

alleges.complainant
sheMadame and desister,If Webelieve her MadameDespau,

in to all of ahad, 1808, abandon hope proving splendidGrange,
childClark,with which the of that mar-pretendedmarriage
thenow to after oflapseprove, years.expects thirty-nineriage

Zulinethat her sister hadsays two childrenMadame Despau
and164 166. YetRecord, sister,De anotherGrange.by

union.child of that Record,no born 293.Caillaret,. says was
áMadame subsequentAnd afterwards Despau, deposition,in.

iton and conforms toher evidence Madameshifts pointthis
statement, of anBut theestablish inter-Caillaret’s factum

and mother of whichbetween-Clark the can-Myra,marriage
ofthe wifébe, that mother was Jeromeyet. alreadynot lawful

then and alive. py.iorde who was afterwardsGrange, This
Gaines’sof to De Mrs!byZuline ismarriage Grange proved

inCaillaret,witnesses,own Madame and MadameDespau
1796. then could de marriageHow. Madame contractGrange

is not1803,with Clark in unless De whichdead,wasGrange
it withBecause is said De marriage-pretended?- Grange’s

was reason wife alivenull,Zuline his a inby priorhavingof
?Where is the of thisproof allegation1796.

this in theThere but three to allegationattempts proveare
— Gardette,the that he knew DeFirst,viz.: ofrecord, hearsay

noa wife. This is evidenceGrange living hearsaypriorhad.
nous, we have claims under Gardette.against as

in that athat a New Orleanswas currentSecondly, report
woman came the wife of De Grange.there to beclaiming

one knows,But she she nofrom, went,where came or where
and fact. Mimacommon is no of aevidence suchreport
Queen’s case, 7 Cranch, 290.

histhatThirdly, marriagethe confessions of De Grange
yoidwith was of his marriage.reasonby priorZuline

hear-answer,To as muchwe that confessionsthis these are
for.were;whensay as Gardette’s statementsbrought against.us,
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to let unswornandGrange,not claim under Dé hiswe do
would be tousin evidence againstgostatements make:our

withoutstatements, anyex meanshisdepend upon parterights
their or falsehood.us truth . Mor-testingto ofor opportunity

11 Louis. R. 76.v.gan Yarborough,
Detoof three prove. GrangeWe have .'but attemptsspoken

tbwill not even call the failure himprovefor wea bigamist,
anso by attempt.record proof

that thebill,of it appearsOn the’facé defend-complainants’
dulythe will datedclaims underPatterson, probated,-<ahdant,

a cannot be oustedPatterson, third possessor,1811. beingAnd
of 1811, byis thediscussed,ishe has thatuntil .willimpeached,

v. Shepherd;the therein.against legatees Hodderproceeding
ibid., 216, art.1808, 214, 26; p.R. Code of art:507; p.1 Louis.

- will into that four39. to-have sued discuss37 oughtShe
Partidas,2or at farthest.after her majority, eight yearsyears

4, 11.1812,1 art.1046 ibid. Constitution of; 384; <§>
1831, July,or 1835,was inBy July,these she barredlaws at.

benefit offiled,was theis before the bill andfarthest, which
and notbill,on the face of herthis needprescription appears

be pleaded.
was derived'of Patterson legallyWe insist that the title
were all andsales regularwill and that the1811,under the of

valid in every respect.
case,if there a doubt on thisconclusion, wholeAnd in. be.

whosethe benefit of bona purchasers,■itshould inure to fide
in a case like this.to benot overturnedoughttitles

we feel butGaines, every sympathy;For Mrs. personally,
tois suffer foris it that the innocentoften madeoffspringhow

if condem-of And éver deservedacts the parent! parentsthe
it.have deserved Aelsewhere,or thesenation here parents

discardwho, esteem,for the world’s false would frommother
look,infants, and never againher breast two helplessmaternal

madecasewho,mother theher own offspring, uponupon —a
heradulteryof .hé'r stands convicted beforeownby daughter,
—afterwards,andClark, with bigamypretended marriage with

tribunals.of humana mother above the judgmentsuch is
Clark, ifof the conduct ofwhat shall we DanielsayAnd
was hisand Grangebe his lawful Madame dechild,Myra

waswife? hiswife another woman whilelawful Courting
wife,hisand at his she had beenliving, death forgetting that

blameless,had,he as heralthough pronouncedpretended,
- infants fromofin the twocrimeparticipating separating

—thejr mother,thatofmother to save the pridepaltry
shouldjust,a of thisman;such if the beladyclaims be

now,Evenin all estimation.tb humanconsigned infamy
49*
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of butdestinythe web around this unfortunatehangs innocent
and the dreadful cannot be recalled. After theoffspring, past

thefortyof sun of truth' shines this darkyears,lapse upon
and adulterous all its onintrigue, therevealing defprmity high-

judicial records,est and .the of Clark’s lattershowing vanity
stain, stain,to efface the if it could called a whichbeattempts

his wildown had his child at herpassions birth.placed upon

The is to of Mr.omit theReporter argumentscompelled
as,Jones,Johnson and and wife,Mr. the for Gainescounsel

insertion would of toomake the this case long.their report

Mr.-Justice ofWAYNE delivered the court.opiniontire
The this case will be foundhistory of in. the ofreport the

case of Gaines Relf Chew,v. and in 2 Howard, 619.
is the fourth time the cause hasThis that been before this

court. decision',Its' in each hitherto,instance has been in
favor of the complainants.

The time,third it was herebrought upon points upon. which
the judges in the Circuit Court were divided in their opinions.
They arose argument demurrers,the ofupon filed by several
of the defendants.

It was ofsaid there was a want in theequity bill; that there
was a remedy atTlaw that the bill; wascomplete multifarious,
and that was misjoinderthere a of thatparties; the will of
1813, which theupon relied acomplainants for recovery, had
not been to and that if^probate; theadmitted complainants

forced,relied Mrs.upon Gaines the heir ofbeing Daniel Clark,
whatever that might be, it wasright recoverable at law.

theUpon ofargument demurrers,the three werepoints made
upon which the could not andjudges agree, they were certi-
fied to this court for its decision.

—Those points were,
1st. Was the bill andmultifarious, thehave complainants a

to sue the ?right defendants jointly in this case
Whether the court could entertain urisdiciion of the

cause, without of the willprobate byset theup complainants,
theywhich to havecharge been anddestroyed ?suppressed

3d. theHas jurisdictioncourt Ofthis orcause, does it belong
to a court of law ?exclusively

On first thispoint, court,the for reasons which are as sat-.
isfactory to us as were tothey judgesthe who then heard the

decided that the bill notwas multifarious;argument, that there
misjoinder,nowas that the ofexcepting purchasers the property

Daniel Clark noof had interest in the ofrendition the accounts
executors,the the will of 1811,under nor withby any what.
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Barnes in will ;of Caroline ofhe the interest .1813might the.
not to be connected with the gen-oughtthose particularsthat

itthat could be so in bothbill, amendedjof theobjecteral but.
as to avoid theCourt,the exceptions.Circuitinrespects,

a full ofthis reviewcourt,thé second uponUpon point, the
bothconclusion,came this .the andauthorities, generalto —that

law will of 1813 to inlocal the be Courtrequire proved the
can it;of title be set under but thatanybefore up-Probates

result, adid answer the secondthis not authorize tonegative
point.

. case,under the circumstances of.the thesaid, that,The court
entitled to full and fromwerecomplainants explicit answers

1811,defendants to the wills of 1813 and andthe in regard
that used asanswers, obtained,such evidencebeing might be

to will of 1813;before the Court of Probates establish the and
to theto revoke of 1811. The answerthat was pertinent

and it. We have adverted to tobeyond it.inquiry, nothing
decree,of the now consid-that the Court under.show Circuit

no' will anderation has connection with the of that it1813,
,made,was that court under theby answer.given the courtby

third,to the point.
the,Haswas," jurisdictionThe third the court of cause,point

or does it to a courtexclusively ofbelong law.?.
involved,This, jurisdictionthe of the court inpoint every

in Sowhich the bill be viewed. the court con­aspect could
The,it.sidered claim the bill for Mrs..Gaines notdidmade'in

aloné the will of 1813,rest also theupon alleged uponbut' was child of Clark,that she theallegation, legitimate Daniel
and.,under of Louisiana,the' law was Thehis forced-heir.

“ theirsaid,court The complainants, rights uponin prosecuting
Mrs,tlje heir at nolaw,of Gaines theground being probate

,of will will be must restthe of 1813 required. They upon
Gaines, the the ex­Mrs. fraud charged uponthe heirship of

of the1811, notice such fraud byecutors to the aiidwill-of
, this form of the -of 1811 isIn procedure, willpurchasers.

before,the.court It anis not action ofcollaterally.brought
which enable thé court tomayanullity, givébut proceeding

of will ofrelief without the revocation thedecreeingproper
1811."

were.;the theby. pointsanswers togivenSuch this court
been it.which had certified-to

, trial, of the causeCourt,The Circuit in subsequentthe.
Patterson, hasthe Mi?.the andcomplainants appellant,.between

Clark,ofheir DanielMrs. is thethat Gaines forceddecreed
en-waswords, that, child,in other his sheor being legitimate

in his estatetitled, under the laws of toLouisiana, Ugitimeher
ofthe'time his death.at
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the andThis was made upon pleadings proofsdecree in the
thecause, theby complainantsin Charlesput. appellant,.and

Patterson; was one the defendantsHe of. who had hot de-
bill. demurrers hadmurred the Before those been filed,to Mr.

answer,filed hisby counsel,Patterson had his but undernot
of waiver inoath, availed himself the thishaving respect

the thebyto defendants complainants, To thattendered
there was a The partiesanswer general replication. having

.case was in-orderintroduced the for aproofs, regularly..their
earnest desire ofIt heard at the bothhearing.. parties.was

No in the Circuit thatbelow,was made Court itsuggestion
.apwould to be made for the trial of thedirect issue legitimacy

Mrs, a No such has beenby jury. expressedof .Gaines .desire
court,the of the this itby counsel wasappellant thoughin

done.intimated to have been We notdo thinkoughtthat.it 'it an for a to beoccasion such course pursued.
ofThe issues is togranting cases in whichpractice, limited

court, discretion,in the fair exercise of its considersthe that
justice Discretion,will best be by course,obtained that. we
mean, as it hasguidedis what been theby practice courtsof
of Wendell,v.chancery. Gardner,Gardner 22 526; Drayton
v. 3Logan, Eq. 457, 601.Harp. 67; Paige,

theIn in the ofEnglish chancery, case an heirexcept at
law or of a rector or not avicar, it is matter of Inright. the
American courts of know nowe ofequity establish-practice

an aissue as ofmatter In anding right. Virginia others óf
States,our the heir’s to an issue isright given by statute. As

the inEnglish thechancery, mentioned as a matterexceptions
of has allowedright, them, the that the commonupon ground
law a a“invests party filling particular situation.with certain

of whichrights, it is the object him,of the divestsuit to we
presume where, by ofoperation law,that the in either of'the
States, particular have ah interest in thepersons, ofproperty
an ancestor, whatever be the evidence inmight favor of
the authenticity will,and of ifgenuineness the the heirs at

objectlaw to its willdone, the notbeing court theestablish
will, thewithout of a a devisavit non.”opinion jury velupon

We have recurred to what has been hitherto indecided this
cause concerning jurisdiction, to hereafter, in the fur-prevent

ofther itprogress of theagainst defendants, doubtany any
and thatit;about the courtthisprinciples upon which has

itasserted bemight better tounderstood than they seem have
atbeen the The itsCourt,bar.. Circuit in rendering decree,

understood it perfectly. too,We have been inparticular, re-
peating what was decided this Howard,court 2 619,by ^in
because.it subjecfahatterthecomprehends which theupon ju-
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affirmed,of was and allthe court covered whorisdiction were
with andmentioned,the theirexceptions obligations toparties,

or theeither bill asanswer, jointly separately, they pleased;
them,the whole of or lesserany number, havethough might

a defence. The that a finalcommon decreeobject being might
andbe made between the complainants defendant,each pro-

decree,vided the interest or which the topropeity upon is
was the ofattach a of Daniel andClark nowpart property

in each mightwho answer orseparate separately,defendant
in or moré dotwo of them who so ifany might jointly. Or

had a todefendants, do,the as they such of themright —except
as have chosen- not to answeralready and haveconjointly,

—answered should make a theanswer,common thatseparately,
commondecree between the be all,to and attachparties might

the of Daniel in hands,Clark their if the com-upon property
make ofout the of Mrs. forced heirplainants right Gaines, as

■Daniel Clark. jurisdiction,This of the ofquestiondisposes
and of the ofin course of' thesuggestion the argumentmade
the cause insisted that thehere, notthough strongly upon,
jurisdiction or of did athe court notpractice séparatepermit
decree defendant in theagainst Patterson,Mr. or any other

Ifcause.- the of the determinesdecree defendantsagainst any
hethe character of the orsubject-matter for whichproperty

is sued, it.a of what shall bemaking part the fromaggregate
which is to be a finalcalculated,the interest it iscomplainants’

anddecree, the re-perfect against defendant, itthough may
of athe further order ofquire confirmation the court before it

acted as in casescan.be of or where a fundupon; foreclosure,
be distributable amay class ofamong individuals,particular

inwhere,or the of estate,distribution an it necessarybecomes
to adirect master its-kind orreport upon value, «fee.,«fee;,to of
which there is a full in theillustration decree thisgiven by
court in the v. 3Girod, Howard,case 543.of Michoud

uponThe cause is before this court ofnow the Mr.appeal
Patterson.

The argument counsel,of the learned Messrs. Brent and
in favorMay, of- reversal of the decreethe be condensedmay

—as follows:
1. isThere no evidence in of the mar-circumstantial favor

Mrs. Gainesbetween the mother of and Clark.riage Daniel
2. The of who declares thattestimony Madame Despau,

she is onwas at the not to beliefpresent entitledmarriage,
accounts.many

3. Mr. Gaines,Clark’s Mrs.acknowledgments that Myra,
'was his if are contradictory,evenlegitimate child, admissible,
if De truth,la the as he differentlyCroix has spoken spoke
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her to that witness. And areof they intrinsically overruled
most solemn acts,. inby stealthilyhis for herproviding by

andtrusts; more the will ofespecially byblind 1811. .
4. Conceding, that there agratia, wasexempli of.factum

still, theremarriage,the is of thealleged proof ofmarriage,
ofmother Mrs. Gaines with De and no orGrange, legal.the

of thesatisfactory proof becausenullity marriage';of .that'
confessions that aGrange’sDe he had wife alive at the time

married the ofhe mother Mrs. Gaines not evidence, par-are —
case,not so in this asticularly the does not claimappellant'

for he isthe which sued. under Theproperty ar-Grange.De
of counsel the of a and.subsist-gument upon point' previous

—was this : There is aing marriage direct of marriageproof
Carriere;between Zuline the Gaines,mother of Mrs. and De

it,To annul isthere no other than theGrange. testimony
of De confessions, and Gardette’s declara-hearsay Grange’s

tions, that, De aZuline,when married he thenGrange Was
— that it a Newman, Orleans,married common rumor inwas.

the fact,that such was a woman herself Mrs.calling—that
came,De andGrange; to be the of Declaiming Grange,wife

husband, .to inOrleans 6f as her It ispursuit him, said,New
did,if she her assertions were inequally hearsay. Reputation

New nullOrleans that the Zuline was wouldmarriage .with
no of Further,be evidence the fact. it said thé tois attempt

De isconviction for a failure. Butprove Grange’s bigamy
if. the ofeven record his hadconviction been produced, which

alios,was not itdone, is res inter could beacta, notand
Deadmitted' the underagainst who does net claimappellant,

but willGrange, under to thethe executorsconveyances from
1811;of

The counsel also orwhether arecontend; they wrongright
matter,in the is aforegoing consequence,‘ex-of nopositions

as thecept showing case,of the and totending pre-history
further oflitigation,vent of Louisianabecause, the codeby

1808, in de-1825,reenacted this of ittheparticular in. code is
clared that a a ofdoneeperson sale fromholding byproperty
an excessive afterdonation is heir,.liable to the forcedonly
an execution first qf the-the donee.against propertyhad.

both in the-codes, too,Under liableare onlythe third possessors
of theirordér henpurchases. of thelegitimeThat the forced.

is not to be recovered" the valuein in. the butproperty,specific
of the it LouisianaUgitime,'as may be ascertained under the
codes. For these last thepositions, counsel "rely upon lan-

codes,of the andguage Shep-Hodderthe case ofupon
herd et 1 aroseal., Louis. R. That casé whichwas a505.
under of as athe code 1808, but. is cited in codethe new
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the andof both old incode, this re-exposition néw.judicial
case is within the provisions the-It is said ofthat.thisspect.

asjust thecited, Mary Clark,decisionthe motherundercode
of Mrs. asGaines,and grandmother uhiyer-ClarkDanielof.
ofthe willby 1811,son theof her Stic-accepted .sal legatee

the law of Louisiana required it-toof his as. becession estate
toattorneyof the executors,'Chewher powerdone. That

.them to ofmake sales theauthorized ofRelf,and property
•andwere made, tothey gaveasClark the purchasersDaniel

of the Probateanywithout orCourt,valid titles, order. any
That-thebéing necessary.sale, purchasers'are.judicial not

at- until the forced heirall, theto be sued exhausts prop-liable
or, words, the'rightsdiscusses orin other oferty, property the.

son’s estate.in hergrandmother
was alsolimitations, said,The of it barred astatute recovery

theby complainants.
more thanWé stated we wouldparticularly otherwisehave

thehave done the counsel ofarguments urged by the appel-
whichand in the inlant,. strongest way they were presented.

of the case,It was due to the to the interestimportance of
, andall this controversy,concerned in because the arguments

command ourof both of the counsel respect; Parts of some of
have acquiescence, othersthese-objections Have not.our

toOur the ofrelatingconclusions themarriage ofmother
thefather,Gaines to her lawfulness of theMrs. andmarriage,

marriage^oflegitimateshe is the thatoffspring differ fromthat
has been urgedall that against them..

the'The of Mrs.marriage, legitimacy Gaines, and the-.valid-
the made theof sales makeity by executors, the substance of

Were,issuethis case in theput by pleadings. those pleadings
from.whajt are,different wouldthere bethey toenough prove

the and the of Mrs. But asmarriage legitimacy the. Gaines.
exclude,We thepleadings, are, cannot, .upon evidence, such

conclusions.
The' must be to wouldaccording what bemarriage proved,

of it .itproof where took This tookplace. marriage inplace
theinPennsylvania, presence' ofPhiladelphia, witnessaat.

who she was and that thesays was-present, ceremony per-
“formed a is aby Marriage- civilpriest. contract ixiCatholic

to bePennsylvania, by any words incompleted present"the
tense, regardwithout to form.” Hantz 6v. Binney,Sealy,
405. is to decidedbe of the“Marriage by.the laws place
where v.celebrated.” 10 168.Phillips Gregg, Watts, Every
intendment is to be made in favor'of Senser v.legitimacy.

1Bower, 453.R.Penn.
The bill the its thatasserts and Mrs..marriage, lawfulness,
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thethe amarriage;is of is denial ofGaines the issue answer
■ file aplaintiffs- generalthese .Theallegations. 'replication.'

the waiver in theacceptedBut as bill,the appellant offered
inbe withoutmighttheir swornput being to,that answers

his he is notanswer,did to entitled to have theand not swear
a case,as denial of the plaintiff’sof his answer unlessbenefit

ofthe evidence twoby witnesses,denial is contradicted orthe
one and circumstances.corroboratingby

this,v. 5Geary, Peters,the the Bank 99,In ofcase Union
“— we inclined to' asaid; Indeed, are it.-ásadopt generalcourt

oath is to béthat not under consideredrule, merelyan answer
denial of the to thebill,as a of gen­the allegations analogous

as to the to the oflaw, complainanteral issue at so put proof
the,.4v. Gale,In Bartlett Ch. R.Paige, 503,such allegations.”

“— an answerBut where on is waived,Chancellor says, oath
the himself ofmayas a availalthough, complainantpleading,

- in the answeradmissions and to establishallegations gowhich
is notbill,the case-made such answer evidence in favortheby

the An answer isany alwaysof defendant for. underpurpose.”
to andoath, it',unless the chooses with- thendispenseplaintiff

of the bethe court will order answer .defendant to takenthe
is notwithout oath. But whether the answer theto%bysworn

■it,of the waives the waiverorder the court orwhen plaintiff
defendant,been the it' is notvoluntarily accepted byhas

evidence in favor for As this court said inanyhis purpose.
Peters, to the issuejust law,5 it is atcited, general.analogous

a will be toand undiscredited witness sufficientsingle prove
billthe in the which the answer denies. There isallegations 'a however;such in this case. We do not tointend,witness

to which we have come thethe mar­put respectingconclusion
her It is sosolely testimony. corroboratedriage upon strongly

be if-other the answer would it hadby thatproofs, disproved
been to.sworn

“— was married in.Madame Clark Phila-Danielsays,Despau
was atI the mar-1803, presentin a Catholicdelphia, by priest'.

to wit,One Clarkriage. marriage, Myrachild was born of this
Mrs. Wallace. Whitney,who William(now marriedGaines),

of Ison State of New York.WhitneyGeneral T. of the
was Mr. aridat her and that Clark claimed'present knewbirth,

1806. Ihis -She was into be child. bornacknowledged her
knew, believe, other childnor had' to anyreasonneither any

witnessbesides born thenwas of TheMyra marriage.”that
the of theto what terms circumstancesproceeds relate she

of Zulinethemarriage, marriage Garriereincluding previous
with De when he Zu-marriagehis marriedGrange, subsisting

and of fact had been discoveredit,the thatline, result when
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is notThis witness in'and family.herZulineby discredited
canof the causes whichfor allowablyor anythe waysofany

She is not contradicted bya anyfor suchused purpose.be
witness.

w¿swhoby any person present,beMarriage, may proved.
St. Dew Church,Devereux M.thecan identify parties.and v.
145.W. Black.S. C. 2Burr, 506;

a itin thatforeign country,the were proofIf marriage was.
usual in that country will be good'in mannersolemnized the

it was a valid Lacon v.marriage.thatproofpresumptive
3 178­Stark.Higgins, .

a andhabited as verbapriest beingaby perMarriage person
the must beceremonyperforming pre-de personpresentí,.the
Rex v. 10 East,to a clergyman. Brampton,have beensumed

282.
themade to lessen force of herIn what- is the attemptway

? ofno other than declarationstestimony by negativeIn other
do not believe he was everwho .knew thatClark, théypersons

who iswitness De la hemarried, Croix, says,theand,by —and
<= so, -—that Clark to him oftl. who says spokewitnessonly

witnesses wouldas his child.. A hundred such notnaturalMyra
of onebe the witnesstestimony swearingsufficient to impeach

■ Andto of the thatmarriage. allowingthepositively fact.
Clark, la aCroix,did so to De husband’s declarations ofspeak

.of á child when the has somarriagethe beenillegitimacy
rebut ofis not to the its.sufficient presumption havingproved

until the islawfully begotten, presumption disprovedbeen by
ofthe want access between theshowingevidence husband and

M.•wife. v 2 K. 349.Bury Phillpot, &
is beOnce the shall allowedmarriage proved, tonothing
of thethe issue short of the ofproof factsimpugn legitimacy

it that the husband be theto -be couldshowing impossible
father. See of the' in caseBanbury Peeragejudgesopinion

Le is theunless beby contraryMarchant. Access presumed,
proved.plainly
all witnesses, some of whom wereBut the more inother

hewas,la Croix thatsayClark’s confidence De tothan spoke
hipMyra child,them- of as hercalling such.legitimate

himdeclares, that Clark treatedPierre-Baron Bois Fontaine
hisas a matters to and toconfidential friend in relating Myra

• he died. Heaffairs that was with Clark whenhegenerally;
, him of his legitimateClark to assays Myraspokerepeatedly

hechild. last .were about her. Andhis words .further'Nearly
him,frequentlyof her mother with and toldspoke respect,great

after have made hisGardette,-her with that he wouldmarriage
VOL. vi. 50
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ifher thatwith barriermarriage public had not been made;
blameless.but that she was

“—Smith Mr.Mrs. Harriet Clarksays, and my late husband,
■were intimate friends,Mr. I&c. suckledHarper, in her in-

IdaughterMr. Clark’s did itMyra.fancy voluntarily, in con-
herof suffered fromhaving the hiredsequence nurses. Mr.

that thisconsidered aClark powerfulconstituted claim -on his
and and he megratitude friendship, afterwards hisgave confi-

her.” . The andrespectingdence truthfulinteresting narrative
of witness of thethis relations between the father and the

from tochild, her birth the time of death,his and his frequent
declarations that he would her hisacknowledge legitimateas
child, must make strong reader ofimpressions iipon any it that

such)was Belle Chasse, the intimateshe and confidential
for andmany years,friend of Clark who proved ashimself, the
show, ofworthyfacts in the that relation,case says, —With

deliberation,and Clarkmuch reflection of hisspoke oc-being
his last will. On thesepreparingcupied occasions,in thein

and heemphatic manner,most of‘impressive spoke Myra as
will,of his last and that should inobjectthe he it declare her

childhis of all hislegitimateto.be and heiress estate.”
Zuline,Madame the sister ofCaillaret, shesays was not

“ofat the sister with Mr.marriage Clark,her butpresent I do
that Clark made ofknow withproposals marriage my sister.

ofMr. Clark’s were mademarriage after itproposals became
that her with Mr. De wasmarriage void,known Grange from

then,the fact of his andhaving at the time of his marrying
wife. . Theseher, a living proposals were deferred" ac-being

until the record of Deproofcepted Grange’s previous marriage
andobtained, Zuline,could be with her sister, Madame Despau,

¡sailed the North thefor obtain theStates,United' to recordof
confirming-what Madame likewiseproof.” DespauThus says

“—ofof Clark’s Clark madeMr.proposals marriage: proposals
sister,of to with the of allmy ourmarriage knowledge family.

It was considered essential first to obtain ofproof Derecord
a wife the heat time marriedGrange livinghaving my sister,

to obtain from the records thewhich of Catholic church in
York, De(where Mr. wasGrange’s prior, cele-marriageNew

that,we sailed for Clark arrived aftercity., Mr.. us.brated,)
athat Mr. Gardette,We heard then inliving Philadelphia, was

ofone of the witnesses Mr. Grange’sDe marriage. Weprior
that andcity,to found Mr. Gardette. Heproceeded answered,'

that he had been at the of Depresent prior marriage Grange)
and afterwards knewthat' he De and his wife ..thisGrange by

— wife had sailed France. Mr.formarriage, Clarkthat .this
then £You have tosaid, no refuseany beingreason ’longer'
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however,.beIt toWill, necessaryto me. ourmarried mar-keep
,till I obtained ofjudicialhave theproofsecret ofriage nullity

andClark Zúlineand De wereGrange’s.marriage.’ thenyour
then theirMadame relates return toDespau Newmarried.”

of De forOrleans, the hisGrange, bigamy,prosecution imprison-
hay-from theand withoutment, country, hisflightescape,.

“Louisianá All thisagain.ever returneding inhappened.to
while the dose the1803, not a before ofgreat Spanish gov-.

that,Mr. Clark usernment in Louisiana. before couldtold he
withhis itmarriage my sister, would bepromulgate necessary

anfor her action the ofbring againstto Dename Grange.
ofThe anticipated change government butdelay;caused at

1806, Messrs. Brownin James andlength, Eligeas Fromentin,
of sister,as the counsel themy brought againstsuit name of

idJerome de the Court ofGrange, Orleans.”City New
Now, all that Gardette is said to have allrejecting said, that

Madame of the of DeDespau says forprosecution Grange, bigr
and of the inamy, of a female Newappearance Orleans .claim-.

De husband,her as noting Grange fpr within the allow-being
able limits of a ofhearsay testimony questionin thepedigree,

of two witnesses itheconcurring testimony im as tofamily
Mr. Clark’s of is asuch corroboration ofproposals marriage
the them,declaration of one of that the tookmarriage inplace
her as to make a basis broadpresence, to receiveenough the

of the andfather,declarations his affectionate treatment of his
child from her birth death,his as conclusive histo of marriage
with mother,her and of her Suchlegitimacy. declarations,

;where there are of a areprobable grounds themarriage, best
—in a question ofproof Just suchpedigree. though they are

—what is termed hashearsay as shown toexperiencewithin
be in cases of tonecessary, doubt, establish conjugal relations
and the of children. Suchlegitimacy declarations, unlike
those which la Mr.saysCroix Clark made to him,De have
always been received to establish the aoflegitimacy child,
with or without of and whenmarriage ; there in aproof . is

,thecase positive of one to atestimony marriage, théywitness
are conclusive proof of legitimacy-.

What is urged asuch conclusion in this case ?against
in,The of the notconduct. mar-theirparties -promulgating

and notriage, the same return tooccupying theiruponhouse
New Orleans. In that conduct,connection the testimonywith
of De la Croix,, andthat Colonel Mrs. rearedDavis, who
Mrs. Gaines at the request her ofnothingof knew hisfather,

that themarriage.; Mr. and Mr.witnesses, Coxe Hulings,
were,who for a Clark,oflong the' Mr.intimatestime —the

*—hisformer inpartner business, to the best of be-swear, their
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Andlief, that he never married. the subsequent connection
with without aGardette, of thedissolution withmarriage Mr.
Clark.

aThe is good objection,first until it has been reasonably
Wefor. do not meanaccounted so accounted for as to make

enoughit but so toproper, suchseparate conduct from the
of an illicit connection.suspicion

declares, when theDespau wasmarriageMadame contracted
in Philadelphia afterwards theirand arrival in Newupon On
leans, Clark saidthat the could bemarriage not disclosed on
account of Grange;Zuline’s withprevious marriage De that

must obtained oflegal proof ofpreviousbe the Demarriage
and that an action wouldGrange, have to be brought by Zu­

line his name.” This is“against substantially byconfirmed.
Madame inCaillaret, her statement of the forproposals a mar­

Mr. and it beenriage by Clark, deferredhaving the reasonfor
itsMadame forgiven by concealment.Despau It is confirmed

■what other witnesses as asby say, well Madame ofDespau,
the arrest of Deand imprisonment Grange bigamy, tofor
which all swear as within theirthey own knowledge, and by

tsubsequentthe in. theproceedings City against DeCour­
Grange. Connect the(Record, with the206.) preceding
mode of in Louisiana to aproceeding impeach withmarriage
one unable to contract itsmarriage, to Deexisting‘application

and what then haveGrange, been itsmight to Mrsapplication
Clark if her in had been disclosedmarriage Philadelphia before
a sentence ofof the hernullity with De hacmarriage Grange
been weobtained, and shall have facts from which motives fo
concealment of it inferredbe diversemay from and stronger
than the ofusual its been causedsuspicion having by.an. illicit

not,intercourse. It was to the ofnecessary validity the mar­
in athat sentence of dissolution shouldriage Philadelphia, have

been first in Depronounced againstLouisiana Grange. -By the
as,latter,law of the as well law oftheby Pennsylvania, the

De themarriage with was void from AGrange beginning.
void themarriage no restraintimposes legal upon partyfimposed

from another,upon contracting though prudence delicacyand
until the asdo, fact is so known not a mattertogenerally be

doubt,of or until judicialit has been in aimpeached proceed­
wherever that be doné. knewing, may Clark probably-Mr.

just hiswhat we have stated the of mar­concerning validity
from hisbut and as character hasriage; pride temper, his

inbeen this was it torecord,disclosed not notprobable, say
a toman,that such hisnatural, anticipating Louisiana,return

to thewould resort course which was to- keep hispursued',
auntilfeelings wounded, judicialfrom sentence had re-being
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conditionunequivocalhis wife to the enjoyedstored herby
We ofof theDe'Grange? speakbefore the fact,imposition

has ourof The latter notand not its approbation,propriety.
true,of us know to be thatwe what all conceal-but recognize

of error it is crime,is as the as of andrefugefrequentlyment
shun more anymen world than else thethingthat of the

more such as the worldfollies, especiallyof theirexposure
and the honor of theso, bearing uponbe mostmay think to

a man can form in life. It notwhich is adelicate relation
as Mr. was,men have been situated Clark whothatfiction,

he indid,as even behalf ofdiéd without theirdisclosing,have
a and thatchildren, relation,such women haveunoffending

have nobear it. Such reflectionsfound to would weightbeen
inthat there is thisunconnected with the caseus, proofwith

But we with such that arethink, theyof the marriage.' proof,
of into illegitimacy thisappropriate repel any presumption

of or frominstance, marriage,the concealment thefromarising
house.the hot the same Thehavingto it occupiedparties

life,the rest of this father’sevents which embitteredfollowed
of that stand-legitimatehave his childnow,untiland, deprived

and which seemsher,anxious tohe was mosting givewhich
him at the hour of histo mosthave heavily uponpressed'

cross-interrog-the thirdFontaine in tosays, replydeath. Bois
“■— arid fre-withof her mother great respect,Heatory, spoke

Gardette, hewith thatafter herme, marriagetoldquently
if thather barriermade his with publicwould have marriage

to me that it hadmade, frequentlyand lamentedhad not been
he wouldbut He saidthat she was blameless.made;been

1813, he communi-When,a inMyranever step-mother.give
hewill,last showed greatthat he was histo me makingcated
in it. While Iher declared legitimateas.tosensibility being

theand at momentdeath-sickness, evenwas with him.in his.
senses, and noin hishe was ofheexpired, perfect possession

he didthan formanifested affectioncould have greaterparent
her,”words were about &c.her. Nearly his.last

was told.the truthend,was near its andTime with him
in isin which ittestimony,la theCroix’s particularDe
witnesses, whothat of all the otherdiffers fromrelied- upon,

ofthem,Clark to‘to what Mr. said repeatedly,have deposed
of his child.the legitimacy,

■ withhisless, intimacyit fortheWe regard notwithstanding
Croix’s,lain Dewhich he hadthe confidenceMr. andClark,

ClarkMr.of he saysthe Myra,to be guardiansuitableness
heoccasion whenon theher,to him about exceptnever spoke

Record,tutor.and herhis executorwas asked to become
it toCroix,De la supposingdeclaration toThis233, 234.

50*
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have been made in connection with the occasion when he says
wasit made by Clark, is the intestimony.Mr. the record most

torelied thedisprove of Mrs.upon legitimacy But itGaines.
exceed,allowedcannot be to in theweight of sev-testimony

other witnesses who were more intimate with Clarkeral Mr..
•lathan De Croix was, who —from: infacts the cause inde-

—•declarations,of any of theirs topendently have hadseem
more his confidence, to-whom Mr. Clarkand spokeof. very

of the same fact.differently A single declaration, directly the
reverse-of themany fact,to- mademay be in such a man-same

•ner, the same asby to disable toperson, us from acoming
conclusión coincident whichthat the assert. But ifmanywith
the latter are withassociated other- theproofs bearing upon

derived. otherpoint persons; stronger than anyfrom proofs
jvithwhich can be connected the of them,contradiction .we

a to inhave rule us our ofestimateguide both, themaking
over themany one, itprevail though might, ofindependently

all proofother connected with either, us-to anbring opposite
conclusion. of latestimonyThe Croix cannot stand theDe
test of this -rule. allaside thatSetting the other witnesses

it,tosay contrary there is the oath of one whowitness swears
to the which raises an intendment ofmarriage, inlegitimacy
the conclusive until has beenoffspring, disproved. Againstit
such a or doubts not asrule,-suspicions resting'upon proofs

theas of the bestrong must notproofs marriage indulged.
But for a brief of the letrule,illustration us take the case.

la Mr. told him,De Croix Clark thesays only occasion heupon
ever to him of that sheMyra, was his natural child.spoke.

.Madame she wasDespau says at the ofpresent marriage Mr.
Clark to the mother of Myra-. Bois Fontaine Mr.says Clark

him,to of the mother Gaines,said of Mrs. thatspeaking he
would hishave with her but forpublic,marriage hermade.

-with Nowsubsequent connection -Gardette. where is the
De laweight Does testimonyCroix’s exceed thatproof?of.

of the witness who swears'-to marriage,the and also Clark’s
declaration to Bois Fontaine ? The dec-itadmitting contrary

neutralize, case,each in ofother, this themaylarations aspect
without- thelessening positive.

In a acase-, conclusions,such we have choice ofnot but
that whichmust take the positive proves.

the laHitherto-, of De Croix has been treated astestimony
itif It is not so. There isaltogether unexceptionable.was.

in it cold of of ófworld,that hardness a the unmindfulman
the of to regardrelations former whilst professingfriendship

.them, at allbut little in with and not so withkindness,unison
not swearseriousness exact truth. Such men tothe. will..of!
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is not tru,e,what an in-false, byis but they may speakwhát
do De lasay. Croix’stheyto exactness in whatdifference

record, times,in taken at different andis twice thetestimony
injusticeNoand doneit in French isEnglish.bothwe have

other,ofcontradictorynot so eachtranslation. areby Theyhim
his' intentionalanyto of themselves charge againstas justify

in about as well as i>fdiffer Myra,butveracity; they particulars
aasshould, whole,as to make it that itrightother sopersons,

be noBesides,caution. for there mustbe with greatreceived
tofacts which us our conclusion concern-of the bringdisguise

the a rela-testimony, there is pecuniaryhis recording upon
Clark, which,of Danielbetween himself and the estate'tion

of hisdoes not leave a impressionfavorableunexplained,.
in this affair.impartiality

case hadthe in thisfact of beenAgain, suppose legitimacy
•and De laof Belle Chassethe evidencealtogetherplaced upon

ofhave it. ButCroix, that of the former would not been proof
others,of speak-:if Belle Chasse’s is thatbytestimony fortified
of hisas as he of Clark’s declarationsing daugh-doesstrongly

to discard it forter’s not reasonableit would belegitimacy,
byCroix, anythe of De la which istestimony unsupported

of becauseother one less proof,witness..' Is the- conclusion
at requestthe ofDavis,and who reared the child.Colonel Mrs.

Mr. Coxebecauseher were of his ?father, ignorant marriage
knewtheythatwell, sayand Mr. knew himwhoHulings,
so tothe last declaringClark’s two.marriage,of Mr.nothing

testimony,isthe belief? All of this negativebest of their
and notof theyof the fact whichimplying speak,ignorance

or ofit,of of proof,factknowledge susceptible positive— a
inferred. Thebefrom marriage mayfacts whichproof by

-and De laof Mr.Coxe, Hulings,rest the of. Mr.testimony,
our consid-excluded fromCroix, in to the ismarriage,respect

rules, iswhicheration, hearsaybynot withinbeingfrom the.
relate anythemNeither ofadmissible in cases of pedigree.

the relations onoras the of Myra,fromthing parentscoming
which thein tes-pointside of Themarriage. onlyeither the

is inDespauMadameof from that oftimony Mr. differsCoxe
requestathim, themade byhis of arrangementnarrative the
Barnes.now Mrs.Caroline,ofof birthClark,Mr. for the

Mr.De Grange;was the child.ofMadame sheDespau'says
Theseshe his child.that was dec-Clark told himCoxe, that

fact, but nottheeach as towith otherare at variancelarations
,or other witnesstheasonéfact.may.beThecontradictory.

dis-at allnotdoestherefore,has difference,,relatéd it. The’ andColonelofignoranceBut theMadame Despau.credit
arrange-thewithin connectionof theMrs. Davis marriage,
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thethem, at ofby request, father,which were made itsments
and the father’schild,the of the confidence ingreatfor birth

andextraordinaryis is But isthem, said,it unaccountable.
that, under suchso, circumstances,not he should notequallyit

have, to the reverse ?communicated them The islatter ordi-:
confidence between thethe usual sitchnarily parties Upon

occasions, and when it is anmade,not inquiry itselfsuggests'
once was”not Its not done,at beenWhy havingit done..

either one orthough theextraordinary,-proves nothing way
with,the left connectmind is to other facts for theother; it,

of us to conclude what inference can justlypurpose enabling
made an so ofincident,be from such miich out of the way

the confidence suchUponbetween occasions. Thereparties
no aid objection.are such facts in this case to such an There

whichof'it,are facts whichindependent happened afterwards,
repel it..'

of thewitnesses affection man-speak extraordinary.The
byifested Mr. for this child, his daily visits,-c— paren-Clark

—fondness,tal and hisendearing and mani-costly presents
fested asmber, time her mind andpride developed appearance,
—and that calledalwayshe her Clark.Myra All of this' is

what men of■notinconsistent with generous andtemper-will
can,should do to as much as cases,in suchrepair they their

indiscretion to.the birth of a child. aBut when doesparentas.
it, with declarations, made over and oversubsequent toagain,

“a child’sof wellpersons; belegitimacy, they mayseveral
united with the latter to remove the objection, that Mr. Clark

•had not hismentioned tomarriage Mrs. Davis.Colonel'and
Besides, let shows,it be remembered that the evidencé toup

time,that he had hismentioned nomarriagé to one. Madame
his wife, and himselfDespau, knew and.only secret,the* his

influence own,over them made it his until couldthey speak
free from the excited in bythem hisapprehensions declaration,
that, the was tonot be disclosed until themarriage marriage
with De had been aGrange judicially annulled. He was man
of no orordinary influence those who wereuponcharacter

Jiim. His natural tofitness control habitual,became asabout
his wealth and and itstanding increased, was exercised and

associated,involuntarily to allyielded whoby or who were in
withbusiness him. He was a man of but.qualities, ofhigh

—of virtuerigor or self-control; energetic., enterprising,.no
courageous, .affectionate, and but with agenerous, pride which

,tóhad'.yielded no mortification until his affection itsubdued .to
a sense justiceof in behalf of his child. As to Mrs. Clark’s
subsequent connection.with Gardetté whilst she was the wife
of Mr. Clark, it aloneconsidering or with those reasons which
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of ourmarriage,fact that conclu-theagainstbeen urged.have
is notwas,conduct there enoughinexcusable as heris, that,sion

with Mr. Clarkfact of the doub'tfuLmarriagetheto make
theour altogetherconsideration irritationfromDiscarding

subjectedfemale had beento which this fromand impositions
offidelityof theand well-founded Mr.herher girlhood, fears

deficientshe was in hervery apprehenrandClark, admitting
much,sacr,edness itof mayof marriage,sion the hqwever

husbandfor her lawful toand her affectionvirtueexpose.her
it be a factdo deem to strongnotboth,conclusions weagainst

whoone witness swearstestimonyaside theto setenough of
and all the corrob-Clark,to with Mr.her marriagepositively

awill raise suspicionof that the case. Itorating fact in.proof
and chaptérthe originalthis most curiousinagainst marriage,

■ ofthe minds thoselife,of domestic not fromeasily removed' ■over thetoit. But cannot itindulge prevailwho we permit
we think ourselvesestáblished,of aschild,herlegitimacy

rules ofwith thoseit has been, conformityto inobliged say
the wisdom of those whoevidence which andlong experience

have deemed the bestbefore us in courts ofgone equityhave
blood-relatiop-of the andascertain, doubt, affinityin casesto

of social life.ship
. the with Clark to havesaid,But is marriageit still admitting

cannot inheritin that Mrs. Gainestaken place Philadelphia,
void,her onfather, beingfrom her his with mothermarriage

her with. Demarriage Grange.account previousof.
This will with Demarriage Grange havingthedepend upon

■ for onea valid Or its void ofbeingbeen marriage. upon
from contracting marriage.causes whichthose disable persons

as-a is not the partyburden of in such caseproof uponThe
other,on thebutmarriage,the of the secondserting validity

theof of first.the validitywho asserts on accountits invalidity
Ei incumbit quiprobatioBoth declarations.affirmativeare

withthe Deis, marriagedidt, Thenegat. argumentnon qui
of to in-Mrs. Gainesany rightofwaystands in theGrange

■ ofof the conviction Derecordfrom thefather,herit untilher
We do understandnotfor has beenGrange produced.bigamy

civilso, suit,be in amay provedlaw to be so.the A bigamist
inferred.bemayof whichany marriagethose facts fromby
which itfromof not. but factsenough,ismarriageReputation

offence, thereinferred In a for thebe are so..may prosecution
of theThe confessionof an marriage.must be actualproof

made underwhensuit,will be in a civilsufficientbigamist
a confession.it astoobjectionwhich nocircumstances imply

BenguerelMadameDe did make such a confession.Grange
“—to her, Myinterrogatoryto putin answer the seventhsays,
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and were veryhusband intimatemyself with De andGrange,
wewhen for hisreproached baseness inhim imposing- upon

toZuline, he endeavoured excuse himself by that, at thesaying,
time of his hemarrying her, had abandoned wife,his lawful
and never intended to see her Record, 212.again.” And her

—to theanswer cross-interrogatory is, “I am not related to
connected with defendants,nor the nor with either of them, nor

ofwith the mother the said nor am I interestedMyra, at all in
suit. Itthis was New I obtainedin Orleans where infor-my

willmation. It seen howby mybe answers I knew the-facts.
was well acquaintedI Dewith and the saidGrange Zuline,

and I knew the lawful wife of the said De whom heGrange,
had married hisprevious.to himself inimposing marriage upon
Zuline.” The credit of this iswitness Here,unassailed.
then, is of aproof enough subsisting marriage between De

andGrange female,another when ht Mrs.married Gaines’s
to invalidate themother, latter.

But Madamesuppose had notBenguerel such testi-given
or hermony, that had been successfully whatassailed;credit

state,would then ofbe the the ? Just asobjection this: all the
other witnesses who the of Deofspeak Grangeprosecution
for of hisbigamy speak conviction as or commononly hearsay

the defendant call the for recordreport, cannot upon plaintiff
óf it, without the atti-proof placing himself in inconsistent

oftude the existence,to of itsrejecting hearsay be butproof-
giving to him the to callright for its testi-production. The

ofmony Madame was introduced theBenguerel by plaintiffs.
without any them to have It estab-upon so.doneobligation
lishes the fact of De for all theGrange’s previous marriage,

of this denial,The ofcontroversy. in the answer thepurposes
defendant, that Mr. wasClark ever is the assertion ofmarried,

cannot,a fact, of the defendant in the ofnature things,which
have hoand is therefore more thanpositive knowledge, a
declaration of witnesá, therefore,his belief. One overrules the'

But,denial. there is no forcé forobjectionthis rea-in another
When;son. in in aequity,the of a suit ofprogress question

arises, and there is in the of thepedigree proof enough, opinion
court, to ancestor,establish the uf themarriage presumptionthe

child,is, aof law willthat of the and itmarriage-is legitimate,
be incumbent him it to it,whoupon thoughdenies disprove

mayin so he have to adoing negative.prove
this of..Further convic-upon point, the record De Grange’s

tion cannot for,called as is it could not bethere thatproofbe
the office it shouldOrleans,found in New where be.in proper

notdo such to establishcomplainantsThe therely upon proof
f&etthat was aDe married man when he marriedGrange Zu-
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declaration to Madame Benguerel,His withline. associated
it.facts, sufficiently provesother

athis we will makehowever, singleBefore leaving point,
if thewas in recordthat,what said theuponremark argument,

it would not. De had beenof convictionGrange’s produced,
inter aliositshave been fromcompetent testimony, being res

apta.
affected,beThe rule that a cannotis,certainly persongeneral

or toconcluded, by evidence, decree, judgment,lessmuch any
law,ofwhich he was not or consideration privy.inactually,

- so far as thatBut has been fromthe rulegeneral departed
evidence, therewherever would be admissible .areputation

also ;is evidencea.former-action,verdict between instrangers,
as in of im-way,such cases of rightsmanorial rights, public' Duchesscustom,memorial anddisputed boundary, pedigrees.

Davies, De­11Kingston’s case, Howell, Trials, 261;of State
d.mand., BaconN. R. DoeLowndes, Scott, 141;Tenant, 7

1J.,333Scott, Jackson, Lawrence,v. 7 ReadBrydges, ; perv.
Evans v.Brisco v. Ell.East, 355; 198;8 Adol.Lomax, &

23;10 2 Wel.Rees, Ather,Adol. Ell. v.151; Biddulph&
to manorialv. of 1 Burr. asBeauford, 146,Tooker Duke

v. Ell.Lomax, 198, disputedBrisco 8 Adol.rights; & as.to
as to320,4boundary; v. Mees. Wels.Laybourn Crisp, &

Challoner, Gwill,of immemorial Travers v.questions ;custom
Heaton,as v.1237, to Carrmodus anddisputed pedigree;

Gwill, Strange,1261. In Neal of Athol v. Wilding,& Duke
suit,-the a former1157, rejected a in thecourt special verdict

which wassuit,todefendants been thathaving partiesnot
tonecessarytooffered three the descents which were"prove of.

from,differedout Duke’sthe Mr. Justicepedigree. Wrightmake
P.,N.the of the and Buller’son that inmajority judges occasion,

learneded., 233, judge4th it is said that the ofp. thatopinion
the rest'bywas the determinationgenerally thoughapproved,

since re­the the has beenof was Andcontrary. pointcourt
Mr.peatedly conformity opinion of Justiceruled in with the

Wright.
itBut fact was not what ourmay be said real con-that the

is thoseLet it be remémberedupon byclusion this point.
in-,of-truth,may so, are enemiessaywho that thepossibilities
ofmore otherwise thedicating thanfrequently unpreparedness

to haveit, Theymind receive than uncertainty.itsa rather
whichthe ano in law violentstanding against presumption,

piis fullpfobatio,plena proof.
wereof orHaving objections urged,alldisposed, the which

which most inter-raised therecord,can be. upon this against
weand case ofesting complainants,essential thein thefact.
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toproceed give our theconclusions upon legal madepoints
the reversal offor the decree the Circuit Court.of

They were, that thea‘suit instance of aat forced heir
cannot be maintained aagainst untilpurchaser, the donee’s

has been discussed.property
wasIt the decree was not final.said

That statute athe of limitations barred recovery.
And thatlast, the decree directs the forproperty thewhich

•defendant suedis. to be andconveyed surrendered to Mrs.
.Gaines, instead of it liable a.as ofmaking' Danielportion

Clark’s estate, out which theof forced heir’s toUgitime is be
calculated.

first wouldobjection prevail against decree,the if Mr.The
-Patterson’s was asuch' It is not so.purchase.

The thedefendant is' alienee of the purchasers who bought
the at auction, in theproperty, year 1820, from the ofexecutors
Mir. Clark under the will of-1811. It is admitted that the

was a of Mr. heproperty Clark’s estate when died.part
. These sales made any judicialwere without authority, or

otherwise. after' when,were made the theThey by law.tinte
of Louisiana, the relation the asof sellers executors had ex-
pired. Nor can theyit be said were on account oflegal the

ofpower attorney to Relf and Chew byMr. Mrs.given Mr.
Clark, the mother and universal of testator.the Shelegatee
could give no to the executors to thepower with lawdispense

theprescribing manner offor the sale .amaking succession.
Her power of attorney was not of itself, nor was it treated by
the executors', to amake for her suc-of thelegal acceptance
cession. -It was neither an nor a oftacitexpress acceptance
the succession, her thecasting upon responsibilities resulting
to a donee of a isuccession its Itby acceptance. havemight
been used as an doneact her from which her intention toby

theaccept inferred,succession have been which wouldmight
have been a it notBut was so treated.legal acceptance.
Until the requiredas lawacceptance was made the it to .be,

*every act wasperformed attorneysunder it the void.by
•The power, thewas also of thegiven possessionwhen

estate for.was in the executor the of ena-lawfully purpose
■bling them to their functions to law. Itdischarge according

could not invest them with either their con-whenany power,
nection with the afterwards,estate as execu tors or toexisted,

>sell any of ait inpart not law.way by thepermitted
One of the-executors, Relf,Mr. testamentarylettersreceived

on the 27th 1813. other, on theAugust, Chew,The Mr. 21st
1814.January, Without on the that hedelay, daysame re-

Mr;letters,ceived Relf for leave theto sell movableapplied
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It wasof testator. Forgranted.hisimmovable propertyand
he for anapplieda subsequent application,instatedreasons

sale,athe for itmakingas to timeof the orderextension
timesof for adver-alteration theanywithoutallowed,was
inas fixed the first order.sell,tohe wishedthetising property
ten Thedays.be advertisedwere toeffectsThe movable

The defend-days.effects thirtyimmovableslaves and other
•of theorders for the salesregularityant thesedepends upon

by alienor,made his Corre-theof purchaseand the validity
of the boughtThe sale propertythejollas, original,purchaser.

time1820. The for themakingwas made inCorrejollasby
court, hadof moreto the order thesales, passedaccording

which the executors could, Thethan six "ears. time within
hadTheyas of had expired.act sucn the lawby Louisiana

donee ofthe thefromauthorityneither norlegal delegated
Louisiana,of to makelawas such theestate, byrecognized

—; ina sale dis-order,judicialthe sale. was a sale withoutIt-
— the law ofonelaw,and in violation the whichregard of, of,

asvoid. If considered havingLouisiana makes absolutely,
itcourt,the isthe orders sale given bybeen made under for.

cases ofnecessary show,is to inalso void. Itabsolutely .all
—by order,as are doneforced suchsales, meaning judicial

ofof a estate asuccession, orof the propertyparticularly
— lawall the formalities of the havedeceased thatperson,

or the sale will be annulled. De-with,been strictly complied
Smith, 421; Hull,3 Louis. R. Donaldson v. 7 N.v.logny

Comeaux,v. 7 N. S. 8 N. S. 4185; 246;S. Marsfield113;
610, Louis. R.Martin, 675;R. 11 2 328.204;Louis.

the view we havedecisions, and which takenUnder these
factcase,of the the of notice theby<5fthis pur-point

them,from ofdefendant the andchasers, illegal-and theby
denied. The defendant fromknew,besale,fraudulent cannot

Correjollas,the from thetitles he received purchaser,which
him from the other alienee of Corre-and from bythat bought

made Mr. Relf andbythat the had been Mr. Chewjollas, sales
•a and it was his tocharacter, duty ifinquirein representative

so,-hedone hasNot inthey legally having boughtfilled it.
hebyown and title which claims thewrong,his the property

confinedannulled. have our tostrictlymust be We remarks
donee,that were made or uni-bysales theobjection,the these

the found inwill,versal heir of without other causesadducing
of isexecutors,of butthe the which this recordproceedings

objectionshow the foundation intoo to that has nofruitful,
fact.

Of of we will that theonly say,the limitations stat-statute
ute in at suit is determines the'force the time the brought

VOL. vi. 51
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claim,for ato sue and thatof the the timeparty underright
suit waswhen this commencedforce notthat in had expired.

to to futuresay,though, preventWe ought, misapprehension,
in the of thisis cause.regularly pleadingit notthat

that the decree of thealso Circuitis said Court is notIt
the law,contemplated byin the sense to tofinal,- give this
we doIndeed,jurisdiction. not see acourt howappellate

so. is leftcould be more Nothing opendecree thebetween
it the well as theembraces as in thepleadings proofsparties;

and itcause, defendant,directs the held the as isproperty by
forth in to andthe be surrendered toconveyedset pleadings,

Gaines. it is the toonly subjectMrs. And because decree is
the of Mrs. Gaineslegitimethe that father’sobjection, in her

is to out of whole of ascer-it,estate be calculated the so as to
and distinct from thetain thepreserve controversy disposable

donee is 1811,to which the under the will ofentitledquantum
be reversed.shall it tothat we direct

father,Mrs. as the forced heir of her entitled toGaines, is
of,as coulda of estate he notsuch herportion deprivehis

willdonations inter vivos or mortis causa. ofeither Theby
anot account of its being exceeding1811 is null on donation

the isof,the which father could1 butlegallyquantum dispose
reducible toonly quantum.that

inTo determine the reduction to which the donation the
will theliable,of is article of of dona-1811 29th title 2d

mortis 2,tions inter vivos and ch. sec. the code ofcausa, 3, of
1808,- rule. The in instancegives the thisquantumdisposable
would of thebe of ofone ‘fifth the theaggregate property

ofdecedent in theLouisiana; four Codelegitime- fifths.
1808, 212, tit. 22.

reversed,We shall decreedirect the of the court below beto
court,and that a decree shall made in the said inadjudge be

athat was contractedsuit,this lawful indeclaring marriage
ClarkDaniel andPhiladelphia,-Pennsylvania, between Zuline

Carriere, is the lawfulMyra Clark,and that now Myra-Gaines,
theonlyand child of that That said is theMyramarriage.
tofather,forced of her fourand is entitled fifths of hisheir

theestate, after excessive in will re-the donation of 1811 is
to whichthe the couldduced fatherdisposable quantum

others.togivelegally
defendant,the the answer ofThat in thedescribedproperty

ofPatterson, is of theMr. a the estate Daniel Clark atpart
thatdeath, it sold whoillegallytime of his was thoseby

ahad no to. sale of titlesauthority it,or. make that theright
and bythe the thegiven purchaser.them to toby purchaser

thosePatterson,defendant, including by buyerMr. given the
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Patterson,the first to Mr. arepurchaserfrom null and void, add
liable,that the same is as a of the ofestate Danielpart Clark,,
ofto the the forcedUgitime heir, that the defendant,and(

Patterson,Charles shall surrender the assame beshall directed
toamong other be done inthings the as.willpremises, appear

court, Court,in the decree of.and'mandate this to the Circuit in
Louisiana.

Order.

This having beenappeal heard thisby court, the tran-upon
of the record from thescript Circuit Court of the United

States for the Eastern of Louisiana,District and upon the ar-
of counsel, as well.guments for.the as for theappellant appel-

lees, this court, considerationupon of the doth nowpremises,
here order, decree,andadjudge, that the ofdecree the said
Circuit be issame reversed, costs,and withherebytheCourt
and that such other decree in the be as ispremises passed
hereinafter ordered and decreed.

And court,this thereupon to such inproceeding pass decree
this cause the saidas Circuit Court haveto' dothought passed,
now order,here decree,and itadjudge, be andadjudgedthat
declared, and is andhereby adjudged declared, evi-upon the.
dence in cause,this athat lawful was contracted andmarriage
solemnized at in the StatePhiladelphia,, Pennsylvania,of be-
tween Clark,the same Daniel in the bill and men-proceedings
tioned, and the same Zuline or Carriere,Zuliene the billin
and andproceedings mentioned; Clark,that now.Myra Myra
Clark Gaines, and one of the cause,this iscomplainants in
the andlawful issue of theonly said and was atmarriage,
the of father,death her said Daniel Clark, his only legitimate
child and heir at andlaw, as such was investedexclusively
with heir,the character of his forced and entitled to all the

ofrights such forced heir.
And this order, decree,court doth further andadjudge, that

all the and claimedproperty described theby defendant .Pat-
terson in his answer and supplemental answer, in the ex-and
hibits thereto and 6fannexed, is thepart parcel com-property

theposing of Danielsuccession Clark: that the defend-said
ants Richard Relfand Beverly Chew, at the andtime times
when, under the pretended authority ex-testamentaryof the

ofecutors the said Clark,Daniel inattorneysand the fact
of the said Mary theClark in will men-proceedingsand
tioned, causedthey the so and claimed bydescribedproperty

-the defendant Patterson to be set and sold at auc-up public
tion, December,in 1820, and when theirthey executed act
of sale, dated on the 18th *to GabrielFebruary, 1821, Corre-
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described,lotsfor therein twojollas (whichthe lots con-two
-anddescribedthe claimed the de-bystitute same property.

as had no orlegal,rightfendant Patterson aforesaid,) authority
and of. the or insame, any-man-whatever so disposeto sell

the sale atthe-sanies that saidner to alienate and theauction
to in theCorrejollassaid act of sale confirmation’of previous

andauction,at unauthorized.wholly illegal,sale andwere
null and that the defendantutterly void; Patterson,Eire and

times,the time and when he the so de--purchased propertyat
.from the-aforesaid,scribed and claimed him as said(part. by

Relf andCorrejollas, Chew,the vendee of the defendants and
residue vendee of saidMeunier,the Etienne the Corre-from.

wasjollas, himself of the same boundthe vendee defendants,)
rendered theto take notice of the which actingscircumstances

and illegal;of the said defendants in thedoings premises null',
to deemed andvoid; held,and and that he be andought

is and the.held,deemed to havehereby purchased property
sale auctionin with that the said atquestion full' notice under

■the of the defendants and theirauthority said saidpretended
null, void,-Correjollasact of sale to were andand inillegal,

of toof the the or therightsfraud person persons entitled
of the said Daniel Clark.succession
said, andorder,the adjudge, decree,And court doth further

all the and held defendant Pat-bythat claimed the.property
as andremains, undisposed of,terson aforesaid unalienednow

Danielas and' of the said Clark,the succession ofpart parcel
and act of sale in thesuch at auctionnotwithstanding sales

or of the de-under thepretended right pretended authority
fendants Rélf and Chew.

decree,doth order,And the court further andadjudge, that
en-lawfullythe Clark iscomplainant, Myra Gaines, justly and

■Clark, to hertitled, as the forced heir of said Danielonly
of four andsuccession,fifths the saidlegitimate of.portion'

' and heldhave fifths of thebyto four the so claimedproperty
asPatterson,defendant aforesaid, apportioned,duly partitioned,

with four ofand delivered or fifthspaid over to- her, together
and thesame,rents from the sinceyearly profitsthe accruing

came for whichsame into the-said anddefendant’s possession;
decreeddefendant andordered,the is.hereby adjudged,said

said,account to theto complainant.
thedoth to .saidAnd the court now causehere remand'this

befor may properCircuit Court such further as.proceeding
thatdirections;and to theinto effectnecessary carry following' —is to say,

1. to sur-To the Patterson forthwithsaid defendantcause
held,render, all, as afore-and himbythe claimedsoproperty
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into- the hands of such curator, commissioner,said or trustee
as said court thethe for whosemay appoint purpose; duty it
shall the tobe, court,under directions of'the themanage said

bestto the till wholeadvantage, matter andproperty ap-the
twoof the said the said fourportionment portions (being fifths

pfand one the said beenshall haveproperty completedfifth)
aand as of the of thepart succession saidfinally liquidated,

-Daniel and in the mean time to and allcollect receiveClark, the
of the andrents, same, to account andissues, profitsand bring

the court,same into to be there andapportioned over,paid or
in for further directions.part retained

four2. cause fifths of the so claimedTo. and helclproperty
the defendant Patterson as aforesaidby to be duly partitioned,

over,and or to the saidappropriated, delivered paid complain-
andant to residue; retain to furthersubject directions forthe

the of bethe whieh shallsame; either partyappropriation at.
liberty to move and if the -found in-for; same be andproved
divisible or benature, divided,its cannot toby conveniently

it to sold auction,cause be the noticeby after time ofpublic
and and as near as in manneradvertisements, themay be
prescribed law in sale ofjudicialthe the suc-by propertyof
cessions : in caseand, of such auction,sale toby apportion
and over four' fifths of the net of sale topay suchproceeds
the said. and to the toretain residue fur-complainant, subject
ther asdirections, aforesaid.

3; account,To -an to be taken theby officerproper ofcause
the court, and andunder the of theauthority court,.direction
of the rents and accrued andyearly fromprofits accruing the
said itsince came into the ofproperty thepossession defend-
ant andPatterson; four fifths of the tosame be accounted
and to said andpaid the. the becomplainant, residue to re-
tained tosubject such further directions as aforesaid.

4. To such directions' and makegive orders,such from time
time,to as be forproper and-necessary intomay carrying effect

the anddirections, for dueforegoing theenforcing observance
of the same andthe officers of thethe court.by parties

HenryStates, Appellants,The United v. Yates and Archibald
McIntyre.

case, forpeculiarthe the appelleesUnder of this the counsel wascircumstances
to outpermitted strike his such withdrawal must notappearance, but authorize

to fora motion dismiss want aof citation.
The of counsel not a motion to dismiss for want ofprecludedoes .theappearance
• jurisdiction, any exceptor other the want of a citation. Itground,sufficient is'

51*


