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22,Liability April 1908, c.149,65,Act 35 Stat.Employers’ of asThe
• April 5, 1910, 291, 143, regulating liabilityc.36 theStat.amended

carriers.by employés,¡¡sto their constitutional.railroadof common
power commerce,in itsmay, the of over interstate-Congress execution' byof common carriers railroad theirthe relations and em-regulate

engaged in such commerce.areployés bothwhile
■ (1)CCXXIII —1YOL.
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regard bypower prescribingits in theCongress has not thatexceeded
LiabilityEmployers’the Act.regulations embodied in

supersededregulations laws of the Stateshave the severalThose vin
the the same field.so far as latter cover

regulations by mayarising prescribed the act beRights under the
juris-States,the theirenforced, right, in the courts of whenof.as

diction, by laws, adequateisas fixed to the occasion.local

power commerce,in the of its interstateCongress, exertion over and
prescribed Constitution, mayin thesubject to the limitations

byof and theirregulate those relations common carriers railroad
aemployés which have substantial connection with interstate

employé engagedboth andand while carrier arecommerce
therein.
person property anyhas interest —inA no vested rule of the—no

rights property byWhile of created thecommon law. common
process,due thebe taken as a rule oflaw cannot without con-law

subjectmay, limitations, changedto constitutional be atduct will
by legislature.the

power regulate employers employésofthe to relations andUnder
Congressengaged commerce, mayinwhile interstate establish new

place inincluding regardrules law in of common-law rulesof those
assumptionfellow-servants, risk, contributoryof negligence,to and

byright personal representatives byaction forof death caused
wrongful neglect anqther.of

regulating employers employés engagedIn the of andrelations in
Congress regulate liabilitymaycommerce,interstate the of em-

employés injuries byployers employésto for caused other even
engagedthough the latter inbe intrastate commerce..

power efficiencyCongress regulationsThe of insureto the ordainedof
by equal power impose regulations; prohibit-it tois to the the and

bying making agreements engagedthe of those in interstate com-
way liabilityany imposed byin a Congressmerce which limit on

deprive personany propertyinterstate carriers does not of without
process abridge libertylaw,of or of contract in ofviolation thedjie'Fifth Amendment.

Qucere: provisionsprocessWhether an of the dueelement of the Fifth
is equivalent equal protection provisionAmendment the of the of

the Fourteenth Amendment.
A classification of employés, includingrailroad if employés,even all

subjected peculiar operationwhether to hazards incident to of
not, arbitrary unequaltrains or is not so or as to amount to denial
protectionequalof of the laws. Such a classification does not vio-
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equalclause Fifthprocesslate the due of the Amendment even if
protection process.ofis an element due

pursuancein alegislation, power, giveState if of reservedeven must
way subjectCongressanto act over a within the exclusive"controlof

Congress.of
Congress subject,the theUntil acted on laws of the several States

liability injuriesof for theirdetermined the interstate carriers to
employés commerce; Congress having.engaged in such butwhile
acted, supersedes States,its itaction that of the so far as covers the

subj supreme yieldsame that is.ect. which is must to whichThat not
affect,Congress ¿.subject powerThe inaction on within its does notof

•power.that
Rights may enforced,arising Congress right,act of asunder an be of

jurisdiction, prescribed byin the the their ascourts of States when
laws, adequatelocal tois the occasion.

power byaCongress, in the exertion of confided to it the Con-When
act, speaksitstitution, adopts people States,an for all the and all the

all,athereby policy for ofestablishes and the courts aand State
ground harmonyenforce the act on that it is not incannot refuse to

policy Houseman,that v. S.of State. 93 U. 130.thewith Claflin
byremedy givenrefuse enforce thecourt cannot to an act ofA state

subjectregard Congressto a the ofCongress in within domain on
ground confusion.of inconvenience orthe

systems jurisprudence tKéof of the State and of United StatesThe
systemtogether form constitutes the law of theone which land for

the State.
sovereignty regardsforeignis not a as the severalThe United States

paramountjurisdiction,its aand,but is a concurrentStates .within
sovereign. Houseman,v. 93 U. S. 130.Claflin

jurisdiction implies diityin aExistence of court the to exercise it not-
dutywithstanding maysuch be onerous.

Rep.reversed; 494, affirmed.Connecticut, 373, 173 Fed.82

Haven &(Mondou York,v. New New120No. Hartford
Co.).Railroad

againstan a ofThis was action citizen Connecticutby
personalto forof recovercorporationrailroad that Statea

by the while in the defendant’splaintiffsufferedinjuries
5,.Augustin Connecticutinjuries occurredTheservice.

■ of the Superior-in onewas commenced1908, the action
and rightthefollowing,inof State Octoberthat-Courts
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Aprilon the act of ofsolely Congress 22,action was basedof
149). According complaint,c. to the65,Stat.1908 (35

defendant,the as a commoninjuries occurred while car-the
in commercerailroad, engagedwas between somebyrier

aplaintiff,and while the as locomotive fire-of Statesthe
in suchby commerce,the defendantman, employedwas
frominjuries negligenceresulted ofproximatelyand the

servants, who also employed bythe fellow wereplaintiff’s
Ain such commerce. demurrer to the com-the defendant

upon grounds, first,the that theplaint interposedwas
repugnantwas to-Congress designated aspectsact of in

States, and, second,of the Unitedthe Constitution that
rightvalid ofif the act were action thereundereven a

inenforced of thecould not be the courts State. The
sustained, wasjudgment rendered againstwasdemurrer

judgment subsequentlythe was affirmedplaintiff,the
(82of of the Stateby Supremethe Court Errors Con-

authority of373) upon Y.,the Hoxie v. N. N. H.necticut,
Connecticut, 352,Go., plaintiff& H. B. 82 and the then

error.sued out the writ ofpresent

(Northern Railway Babcock).No. 170 Co. v.Pacific
personalThis an action theby representativewas of a

employé recover,deceased of á railroad tocorporation
benefit of surviving widow,for the exclusive the for the

employé,death of the which resulted an injuryfrom suf-
in of his employment. injuryfered the course The and

Montana,occurred in September 25, 1908,death the
inaction commenced the Circuitwas Court of the United

the District of Minnesota, 1909,States October 4,for
rightand the of action was based solely on the act of

ItCongress appeared,before mentioned. the coin-from
injurythat the occurredplaint, defendant,while the' as

by railroad,a common carrier was inengaged commerce
andStates,between some of the while the adeceased, as

fireman,locomotive was employed the inby defendant
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proximatelythat the resulted fromcommerce; injurysuch
deceased,of theof fellow servants who also'negligence

defendant in suchby commerce;the thatemployedwere
in Montana and died withoutthe deceased resided issue

mother, but aleavingor a or andsurviving father widow
ifsister,also a and that the statutes of Montana were

berecovery equalshould for the benefit ofapplicable the
forsister,the and and not the benefit ofwidow exclusive

complaint providedin and as inwidow,the as theprayed
challengeddefendant theCongress.the act of The va-

by complaint,the act demurrer to thelidity of a and
subsequentthe insisted thatproceedings recovery,,in the

if for the benefit of the widow and sisterany, should be
alone,the of the widow but thejointly and not for benefit

judgmentdemurrer and the insistance were overruled and
for the exclusive benefit ofplaintiffwas rendered for the

theBy a direct writ error de-widow, prayed.the as of
of that judgment.fendant seeks a reversal

Haven and289, (Walsh York,290 v. New New Hart-Nos.
Co.; York, New Haven and■R. NewR.ford Hartford

Walsh).Co.R. R. v.
injudgment singleof error relaté to the aThese writs

of aby personal representativeIt an action thecase. was
recover,of a railroad tocorporationemployedeceased

children, forsurvivingof the andfor the benefit widow
from an injuryof the whichemployé,the death resulted ' The injuryof his andemployment.in the coursesuffered

1909, theConnecticut, February 11,indeath occurred
in of the Unitedcommenced the Circuit Courtaction was

followingthe District of Massachusetts in JulyforStates
ofin the count theof action asserted secondrightand the

Congresson the of beforebased actwasdeclaration
theybutcounts,There were several othermentioned.

inchargedIt wasspecialwithout notice.may passedbe
the de-injurythatsecond the occurredthe count while
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fendant, by railroad,as a common carrier was inengaged
ofcommerce between some the States and de-while the

in the of his theceased, employment by defendantcourse
in inengaged replacingsuch was acommerce, drawbar

of the inon one cars then use indefendant’s such com-
merce, injuryand that the resultedproximately from
negligence of fellow servants of the deceased in pushing
other cars against the one on which he was Aworking.
demurrer to that thechallenged validitycount of.the act of
Congress, but the demurrer Thewas overruled. defend-

answered, puttingant in issue all that was stated in that
and also that thecount, alleging deceased, by his neg-own

ligence, injurycontributed to the which resulted in his
death and therefore that the damages should be dimin-
ished in to theproportion negligenceamount of attribu-
table him. A trial juryto to the court and a resulted in a

judgmentverdict and for plaintiffthe theupon second
count, and there a judgmentwas for the defendant upon
the other counts. Each party has sued out a direct writ
of error from this court. The defendant calls in question
the ruling upon its demurrer and other rulings in the
progress of the cause, notably such as related to the nature
of the inemployment which the deceased and the fellow
servants whose conduct was in question were atengaged
the time of inj try and to the ofadmeasurement thethe.

Thedamages. plaintiff makes no ofcomplaint judg-the
uponment the second count if itand, shall be affirmed,

wishes to waive her toobjections the judgment upon the
other counts.

The act whose isvalidity drawn in 35question, Stat.
65, c. 149, and the ofamendment 36April 5, 1910, Stat.
291, c. 143, are as follows:

“An Act Relating to the liability of carrierscommon
by railroad to their employés in certain cases.

“Be it enacted by the Senate and House Representativesof
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assembled,the America in ThatCongressUnited Statesof of
by railroad while in com-every engagingcommon carrier

Territories,of the several oranymerce between States
Territories,or the and betweenanybetween of States or

the of of the Terri-anyDistrict Columbia and States or
of Columbia or of theanyor between the Districttories,

nations,and nationany foreignStates or Territories or
damages person suffering injuryshall be liable in to any

or,by commerce,while he is such carrier in suchemployed
in or personalcase of of such to his heremployé,the death

survivingfor the benefit of orrepresentative, the widow
none,of ifand,husband- and children such employé;

none,then if then ofof such theemployé’s parents; and,
in-dependentnext of kin such forupon employé, such

negli-injury or death or in from theresulting partwhole
of suchgence employésof of the orany officers, agents,

toinsufficiency,of or duecarrier, byor reason defectany
cars, engines, machinery,its in itsnegligence, appliances,

or othertrack, roadbed, works, boats, wharves, equipment.
common inevery by2. carrier railroad“Sec. That

Columbia,Territories, District of the Panamathe the
of United shallor StatesZone, possessionsCanal other the

suffering injuryto whileany personin damagesbe liable
in any jurisdictions,carrier of saidbyhe is suchemployed

to his or heremployé,of the death of suchor, in case
survivingof thefor the benefitpersonal representative,

employé;and of such and,or husband childrenwidow
ifparents; and, none,'employé’sif then of súchnone,

kin suchupon employé,then of next of dependentthe
inresulting partor in frominjuryfor such or death whole

orofficers, agents, employésof of thenegligence anythe
orcarrier, by any insufficiency,or reason of defectof such

negligence, cars, engines, appliances,its -in itsdue. to
orworks, boats, wharves,machinery, track, roadbed,

equipment.other
in againstall actions hereafter brought“Sec. 3. That
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common orby bycarrier railroad under virtueany such-
this to forany provisionsof of the of Act recover damages

aninjuries employé, injuriesto or suchpersonal where
death, mayin his the fact that employéhave resulted the

ofguilty contributory negligencehave been- shall not bar
berecovery, damagesa but the shall diminished theby

negligencein to the amount ofjury proportion attributable
Provided,to That no suchemployé; employé who..such

injured killed be tomay guiltybe or shall held have been
inof thecontributory negligence any case where violation

ofby anysuch common carrier statute enacted for the
of contributed to the orsafety employés deathinjury.

of employé.such
in any4. That action brought against any“Sec. com-

anyor bymon carrier under virtue of of provisionsthe of
fordamages injuriesthis Act to to, of,recover or the death

itsany employés, employéof such shall not- be held
ofto assumed risks his employmenthave the anyin case

bywhere the violation such common of anycarrier stat-
ute for ofsafetyenacted the employés contributed to the

death suchinjury employé.or of
5. any contract, rule, regulation,“Sec. That or device

whatsoever, the or ofpurpose intent which shall tobe
anyenable common carrier to exempt anyitself from

by Act,created this shall toliability that extent be void:
Provided, That in any brought againstaction any such
common carrier or by any provisionsunder virtue of of the
of carrierAct,- maythis such common set off therein any
sum has paid anyit contributed or to insurance, relief

indemnity.thatorbenefit, may have been to in-paid the
jured employé or the person entitled onthereto account
of injurythe or death for which action was'brought.said

“Sec. 6. That no' action shall be thismaintained under
Act unless commenced yearswithin two dayfrom the the
cause of action accrued.

“Sec. 7. That the term as‘common usedcarrier’ .in
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Act orshall include the receiver or receivers otherthis
ofcorporations charged dutyor with the thepersons

aoperationand of the business of commonmanagement
carrier.

That in this Act shall be held to limit'nothing“Sec. 8.
liability of carriers or toduty impairthe or common the

Act or Acts ofemployés anyof their under otherrights
any pending pro-or to affect the ofCongress, prosecution

Congressof action under the Act of en-ceeding rightor
inliability‘An Act to of common carriersrelatingtitled

Territories,of and and to commonthe District Columbia
andin commerce between the Statesengagedcarriers

their employés’the and nations toforeignbetweén States
and six.eleventh,June nineteen hundredapproved

22, 1908.”“Approved April
relating‘An Act toAct;“An Act to Amend an entitled

railroad to their em-byof common carriersliabilitythe
cases,’ twenty-second,inployés approved April.certain

eight.hundred andnineteen
Houseby Representatives“Beit enacted the Senate and of

assembled,in CongressAmericaStatesUnitedthe.of of
ofrelating liability‘An Act toan Act entitledThat the

in cer-employésrailroad to theirbycarrierscommon
twenty-second, nineteen-hun-approved Aprileases,tain ’.

in so that saidamended section sixeight,dred and be
read:section shall

thismaintained underno action shall be6. That“Sec.
the thedayfromyearswithin twoAct unless commenced

cause of action accrued.
in a circuitbroughtthis Act an action bemay“Under

of the residencein the districtStates,of the Unitedcourt
arose,action oror in the cause ofdefendant, whichof the

at the timedoingshall businessdéfendant bein which' the
of the courtsjurisdictionThecommencing suchof action.

Act shall be concurrentunder thisof the United States
States, and no caseof the severalof the courtsthatwith
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under this Act inarising brought anyand state court of
competent jurisdiction shall be removed to court of theany
United States.

2.“Sec. That said Act be further by addingamended
the following section as section nine of said Act:

any given9. That of actionright by“Sec. this Act to
a person suffering injury shall survive to his or her personal

forrepresentative, the .benefit of the surviving widow or
husband and children of such ifemployé, none,and then

employe’sof such ifand, none, then ofparents; the next
dependentof kin upon such but inemployé, such cases

onlythere shall be one recovery for the same injury.
“Approved, April 5, 1910.”

Mr. Donald G. Perkins for plaintiff in error in No. 120:
The act of 1906 was held unconstitutional thisby court

because it could not by construction write into the act
to it read,words make “Any whenemployé engagedin in-

terstate commerce,” expresswhich words of limitation if
in act,contained the it was conceded, would have rendered

it constitutional. Congress in passing the act of 1908
adopted suggestion,this and. used express ofwords limi-

to meet the views of the court.tation
So far as the rightsubstantive goes the ofact 1908

not differdoes from the act of 1906 and was within the
ofpower Congress under the decision of this court, and

•it is tounnecessary cite' the cases and repeat the argu-
ment there considered. Thornton Employers’ Liability
Acts, 7, 10, seq.;et Employers’ Liability Cases,§§ 207 U. S.
463; and see Adair v. United States, 208 U. S. 178.

powerThe to create the liability necessarily includes
powerthe changeto allany and inrules inexistence rela-

tion to liabilitythe of master to servant at common law
or under state statutes.

Even the rules of the common law limited powerthe of
entirelythe carrier tó free itself contractby from liability
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innegligencefor its carriagethe of passengers and freight,
legislativeand the power Congress,of assuming the matter

is its sphere,within includes the right changeto these
of the commonrules law and acreate new and different
Railroad Co. v. Lockwood,rule. 17 Wall. 357; Railroad Co.

Stevens,v. 95 S. 655;U. S.Liverpool S. Co. v. Phœnix Ins.
129Co., 397; LiabilityU. S. Employers’ Cases, U. S.207

v.492; Co.,United States D. H. 213R. R. U. S. 405.
There is no violation of privilege,constitutional because

appliesact tothe railroad interstate alone. Mis-carriers
Co.Ry.souri v. U.Mackey, 127 S. 205.Pacific

Congressact of jurisdic-The an originaldid not create
in Superiortion the it did aCourt but create substantial

right Connecticut,which accrued to a citizen of and the
aSuperior general jurisdiction juris-Court as court of had

diction, adjudicate right. McNeil,to the Ex 13 Wall.parte
Houseman,Cook v. Y. v.; Whipple, 164;423 55 N. Claflin

137.13 Wall.
•Congress intended that the state exer-courts should

that ofjurisdiction, jurisdictiona and thecise concurrent
ofCourt shall be concurrent with that thethe Circuit

act, merelyin actions de-state courts under this which was
1910,of the law as it ofclaratory existed. See amendment

H.117,No. 17,263.Public R.
evidently Congressthe intent of that the stateIt was

jurisdiction,a for unlesscourt have concurrentshould
$2,000a a claim of less than wouldparty havingthis is so

remedy,a for the Court of the Unitedbe without Circuit
arejurisdiction damagesno where the claimedStates has

3, 137, 1, 18$2,000. act, 1875,than See March c.less §
and§969, 1887-8;U. S. act of 24 Stat.'552470; Stat;Stat.

443.25 Stat.
one of.regulate,to commerce ispowerThe interstate

which State surrendered to the Unitedpowersthe the
assuming questionact in constitu-States; and that the is

Congress in-regulatethe of topowertional and within
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commerce, power Congress supremethen the of isterstate
to that of the andparamount supersedesand State the

ofpolicyand the State of Connecticut on thelaw same
the hassubject, so that State no law and no onpolicy

subject except the of Sinnott v. Daven-Congress.this act
al., How.port 242;et &c. R. R. Co. v. Helfley, 15822. Gulf

Atl.98, 103; &c. Tel. Co. v. 190Philadelphia,U. S. U. S.
Miss. R.160, 162; R.,R. Comrs. v. Ill. Central R. 203 U. S.

El &c.335; Ry. Gutierrez,Paso Co. v. 215 U. S. 87.
of ofThe oath office of the thejudges Connecticut

Supreme requires to supportCourt them the Constitution
the United States.of

enforcinginEven actions eithertransitory in contract
-arisingtort under the laws of a foreign State,or which

foreignan act of comity States,is done as between the fact
is isforeign preventthat the law different not sufficient to

E.Walsh v. N. Y. &jurisdiction. Co.,N. R. R. 160
Massachusetts, Pac. Co. v.571; Ry. Babcock,Nor. 154

18;197; Co.,S. Dennick v. R. 103 S.U. R. U.
plaintiff’s rightEven if ofthe action were to be treated

the of aarising foreign State,as under laws the Connecti-
not acourt could him' fromdeny remedycut mere orwhim

didjudges law,the not like the but it could onlybecause
principlesdone on established governingof all cases,be law

him hisgrantto remedy against públic.that would be the
ofor interests the notpolicy State, simply against the in-

defendant, followingof the and theterest cases show that
ofthe conclusion the court- that it could not entertain
unsound and notjurisdiction was in accord with estab-

v.principles.lished Dennick Railroad Co., 103 S. 18;U.
Ry.Missouri Co. Mackey,v. 127 U. S. 205; Hunt-Pacific

ington Attrill, 657;v. 146 U. S. Northern R. R. Co.Pacific
v. 154 U.Babcock, 190;S. Ward 10Jenkins,v. Metc.
588; Higgins v. Railroad Co., Massachusetts,155 176;

Co.,Walsh v. Railroad 160 Massachusetts, 571; King
Y.Sarria,v. 69 Leonard v.31; Co.,N. Columbia & 84 N. Y.
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Co.,v. T. H. 15 App.& R. R. Mo.48; Stoeckman 503;
Am. Bank,Co. v. Ex. 92 Virginia,C. & O. R. 154.R.

is than ifstrongerBut case much heplaintiff’sthe were
foreignunder a law because'the whole foundationsuing of

as isthe rule to actions thecomity transitory principle
that athe law of State has no extraterritorial force and

but anbe enforced not of asright onlytherefore can act
igof this a citizen ofplaintiffwhile Connecticutcomity,

and courts his own on cause ofsues in the of State a action
isCongress,in State under the act of whicharising the the

Connecticut, publicof thesupreme governs pol-law .and
Hinckley,v.Blytheof State on thaticy point.the 173

v. Houseman, U. S.508;U. S. 93 136.Claflin
is law asjustThis a much asright under United States

a ofdischargea in court thebankruptcy granted byis
lawbankruptunder the United States andUnited States

States,a is in of all thedischarge valid the courtssuch
Moyses, 181,Bank v. U. S. and the denialHanover Nat. 186

v. Bald-presentsthe a Federal Straderright question.of
Gutierrez,v.win, 261;9 El Paso &c. Co. 215Ry.How.

285,Louis v. 210 U. S.Taylor,S. 87. St. &c. R. R. Co.U.
distinguished.

powerhad no toSupremeThe CourtConnécticut
but itsthe of the Statepublic policyor establishlegislate

thebylaw it was bound Con-was to declare the andduty
plain-theof the Thatand laws United States.stitution

in statethe courtwas to maintain his actiontiff entitled
243; v.13 TealMcNeil,Ex Wall.by parteis established

U. S.Houseman, 136;93Felton, 12 How. v.292; Claflin
144;141,U. S. De-Morgan,Bank v. 132Charlotte Nat.

Raisler184;v. S. v.Defiance,Co. 191 U.Waterfiance
Nat. Bank,CentralAlabama, Ordway v.Oliver, 710;97
Bollong,v. 24245; Schuyler BankMaryland, Nat.47

Cookv.Eq. 293;v. J.Singer Co.,Bedstead 65 N.827;N. W.
v. 141 N. Y.al., Welch,Y. 164; Peopleet 55 N.Whipple

87; HartleyPa.Bank,Columbia 87 St.Bletz v. Nat.273;
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inArgument Defendant in Error No. 120. 223for U. S.

(Tenn.)States, 45; City3 KansasHayw. &c.Unitedv.
MobileAlabama, 487; Ry. Bramberg,&c. v.138Flippo,v.

Ry.v. Southern 172Alabama, 258; Co.,Wilson141 Fed.
478.Rep.

Robbins,D. with whomMr. Edwar.d F.JosephMr.
Berry brief,on for in inwas the defendant error No. 120:

regulate amongcommercepowerThe the severalto.
wherever is inStates is exclusive the matter national its

of system planor admits one or of regulation.character
Cooley Wardens, 319;v. Board 12 How. Welton v.of
Missouri, v.280;91 U. S. Kendall United 12States, Pet.
524, Valarnio v. 7 Y.618; Thompson, N. 579.

questioncan no in thisThere case that Actthe it-be.
inis its character and admits ofself national oneonly

to mustsystem, which, effective,be be uniform in its ap-
plication.

jurisdictionWhere be conferred onmay the United
itcourts, mayStates be made exclusive notwhere so

by itself,the Constitution ifbut, jurisdictionexclusive
neither, norexpressed implied,be the state havecourts

jurisdictionconcurrent bywhenever their own constitu-
competenttion árethey to take it. v. Houseman,Claflin

93 U. S. 130. See also Hoxie v. H. & H.Y.,N. N. R. R.
Co., Connecticut,82 356; v.Chicago Whitton,&c. R. Co.
13 Wall. 288; Plaquemines Fruit v. Henderson,Co. 170

521;U. S. Teal v. 12Felton, How. 292; Dallemagne v.
197Moisan, 174;U. S. v. Baldwin,Robertson 165 U. S.

278.
Congress cannot jurisdictionconfer upon the state

courts, Martin Hunter,v. 10 Wheat. 334; Moore,Houston v.
5 27;Wheat. and state courts will not or cannot have
jurisdiction involving-.of cases a penalty under United
States v.Dudleylaws. Mayhew, 3 N. Y. 9, 15; Davidson
v, Connecticut,7Champlin, v.224; Curtiss, 35 Con-State
necticut, 374; United States v. Lathrop, 17 Y.)Johnson (N.
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in No.Argument for Defendant Error in 120.S.223 U.

Knowles, California, 301;5 Kent’s4, 8; parteEx Com-
Rushworth v. 58 N. J. L.mentaries,* Judges, 97.399;

judicialvest of theCongress any powerAs cannot of
courts,in the state isStates it bound tothe United create
jurisdictionvest inin which to cases arisinginferior courts

beenThese courts have created andunder its acts. cases
act should tried in courtsarising under the be ordained

Congress, adaptedareand the which betterestablished,by
in uniform manner thanto a courts estab-enforce the act

State.lished theby
Congress, maythat have intendedconcedingWhile’ the

jurisdiction, Congress cannot com-state to assumecourts
against-to it its wish.the state court entertainpel

respectively byto the the TenthThe. reservation States
rightthe ofthe reservation of sover-meansAmendment

adop-beforepossessed theeignty they respectively,which
partedtheyand which .notof hadtion the Constitution

legislation by Congressandinstrument; anyfrom thatby
delegatedpowerthe would be tres-the limits ofbeyond

peopletheof the States or andupon rightsthepassing
land but null andsupreme ,thelaw of void.would not be the

Merry­ParteWilliams, 295;v. 194 U. S. ExUnited States
v. 11Cases, Day, 124;Collector Wall.9, 487;Fed.man, 17

Bull, (U. S.), 388.3 Dallasv.Colder
constitution prescribesof Connecticut1, theY,Art. §

andof the State shall be vestedpowerjudicialthehow
power Congresswithin the ofexercised, it cannot beand

juris-assumea Connecticut mustthat court ófprescribeto
upon an act theof action based terms.ofof a causediction

juris-its ofsystemwithentirely incompatiblearewhich
Commentaries, 12th 403.ed.*Kent’sprudence.

what casesof the state courts to determinepowerThe
poweris theabsolute,accept jurisdiction of for'willthey

is incident to thesoiiejudicial departmentato maintain
to theState, respectin whichof eachsovereigntyinherent

asGovernmentof Generalindependent theasState is
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in No. 120.Brief for the United States 223 U. S.

independentis ofthat the States. As toGovernment
two are on anpower governmentsthat the equality.

v. 11Day, 113, 126;Wall. Stearns v.Collector United
v.Paine, ; ShermanStates, Bingham, Cases,2 300 Fed. No.

H.Petition, 89;Beavin’s N.12,762; Stephens, Petitioner,33
Gray, 559; re Woodbury, Rep.4 In 98 Fed. 833.

thisjurisdiction in case inThe the stateexercise of
entirely with theincompatiblecourts is laws of the State

impoliticand the act has been to be bothdeemed and
unjust.

whyare vital reasons theThere state' courts notare
toobliged jurisdiction of thisassume action and one of the

reasons is thatprincipal act,the to'be enforced the statein
courts, expensebe enforced atonlycan the of .disregard-

many ofing requirementsthe of the law in Connecticut
respectboth to inpleadings respect'in and to evidence.

providecannot ofCongress rules evidence which the
Peoplestate courts are bound to v. Gates, 43 N. Y.follow.

v.40; J. 47Co.,Caldwell N. Steamboat N. Y. Moore282;
Moore,v. 47 Y. Bowlin v. 2467; Commonwealth,N. Bush

5; S.(Ky.), 92 Am. v.468; CarpenterDec. 97C., Snelling,
452.Massachusetts,

Mr. J. C. McReynolds, to thespecial Attorneyassistant
ofGeneral, by court,leave the filed a brief for the United

No,.States as amicus curice in 120.
principlesThe of necessary solvinglaw for the questions

in issue have been definitely determined thisby court.'
Congress legislatehas topower concerning the mutual

rights and liabilities of and servant when bothmaster are
inactually engaged Howard v.commerce.interstate

Illinois Co.,Central R. R. 463;U. S. Adair v. United207
States, 208 161.U. S.

The Liability Act inEmployers’ was,of 1906 El Paso
87,Ry.& N. E. v. Gutierrez,Co. U. 96,215 S. declared

valid so far as it relates to commerce within the Territories
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120;in No.Brief the United StatesS. for223 U.

ápplyof the Fifth Amendmentthe inhibitions withwhere
197States,v. United U. S.full Rassmussen 516.force.

Amendment,the Fifthpredicated upon whichObjections
1908, applyact of withagainst equalnow theúrgedare

act, beforce to and therefore must consideredthe earlier
as overruled. .

.R. Co. v­ Riverside Mills,In Atlantic Coast Line R.
the Carmack186, úpheld219 U. S. this court amendment

commerce and inproper regulation,as a of interstate not
Amendment; and see Mobilethe Fifth &c.Eolation of

L.219 &Turnipseed, 35;v. U. S. N. RailroadCo.Railroad
36; Connecticut,U. S. v. 218 U. S.Melton, 218v. Griffith

Hale, 307,Alliance Ins. Co. v. 219 U. S. as572; German
of arailway being properto classificationgeneral employés

police po.wer.of theexercise
. andrelationship reciprocal rightsThe liabilities——the

and its arises out ofemployésbetween a carrierrailroad
parties actuallyand both areagreement; engagedwhen

agreement is partin interstate commerce this an essential
has ofCongress power regu-over which plenarythereof

to the restrictions the Constitution.subject onlylation of
onLiability, 3; Rueggs Employers’on Employers’Beven

ed.; Mechem on onLiability, Agency, 1; Cooley Torts,7th §
Co., 49,v. & R. R. 56;Farwell Boston Worcester 4 Met.531;

Fowler, 1; Murrayv. 3 & W. v. So.Priestley Mees. Car.
385; Quartermaine,1 Thomas v.Co., McMullan,R. R.

Co. v.685; Chicago, Ry. Ross, 112B. D. &c. U. S.Q.18
Herbert, 642,v. 647;R. R. 116 U.377, 382; Nor. Pac. Co. S.

byPac. v. 154 U.Hambly, 349;Nor. R. R. Co. S. Article
November,Law'Review,in 1909.Mechem The IllinoisProf.

and awhat isconstitutes commerceWhat interstate'
be decided init toquestionsof areregulation practical

v. Ala­in Dozierrightsof involved each case.view the
railroad,a carrier124. ofbama, operationU. S. The218

servants—impossibleis withoutin interstate commerce
must the neces­performwhohuman instrumentalitiesthe

vol. ccxxm —2
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Brief the in 120. U.for United States No. 223 S.

acts. The of power agreementslack to controlsary with
prescribingbyservants their terms orsuch otherwise

in inability completelyresult and effectuallywould to
course andthe current ofregulate commerce as ordina­

rily through instrumentalityconducted the of railroads.
power regulatetoh§»plenary whatever is inter­

Confesscommerce;''subjectstate7 toonly the restrictions of the
United States v. Delaware & Hudson Co.,Constitution.

U. S.213 366.
the'absence, ofIn action by Congress, maythe States

concerninglegislate relationship rightsthe and—the
masterliabilities —between and inoperating.servant

general subjectinterstate commerce. But the within.is
Congressofthe control whenever it may choose to exer-

power. Martin v. Pittsburg R.,cise its &c. R. 203 U. S.
v.284, 294; Alling, 99, 103,Sherlock 93 U. 107;S. Old

S. v. Gilmore,Dominion S. Co. 207 398;U. S. West. Un.
Co.,Co. v. MillingTel. Commercial 218 U. S. 406.

State, statutes have upheld.been only where Congress
openthe matter untouched and regulation.left to state

public good requiresthe such legislationWhen it must
and not fromCongressfrom the v.come States. Hall

Cuir, 485;De U. S. Chiles v. Chesapeake Ry.& Ohio Co.,95
71; Louisville,U. S. N. O. & T. v.Ry.218 Co. Mississippi,

587; PlessyU. S. v. Ferguson, 537,133 U. S. 540;163
v. 121Brockett,S. Co. S. 637;N. J. onHutchinsonU.

ed.), 1077­ .(3d 997,Carriers §§
transportationA contract for the goodsof between

bydifferent States or railroad is a partvessel of interstate
may prescribedwhose termscommerce be or regulated

Congress; Delaware,act of Theby 459,161 U. 471;S.
passedAct,'as to Harter in' 1893,and the Martin v.see

Southwark, 1;The 191 U. S. Patton v. & P. Ry. Co.,T. 179
658,U. 663.S.

amendment,to the CarmackAs see Atlantic LineCoast
v. Mills, 219 U.R. R. Riverside S. 186.
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Argument in in No.223 S'. for Plaintiff Error 170.U:

forThe a sailor and acontract service between vessel
in foreign partcommerce is thereof itsengaged and terms

prescribeddirectly Congress.bemay by Patterson v.
v.169,The 190 U. RobertsonEudora, 176; Baldwin,S. 165

U. 275.S.
prescribeCongress may the character of instruments

to be used in interstate.commerce and thedeclare result
of upon agreementa failure so to do of employmentthe

v.and Johnson So.master servant. Co.,between Pacific
v. Buffalo, & P.1; Ry. Co.,196 U. S. Schlemmer R. 205

Ry.U. Louis v.1; Taylor, 281,S. St. &c. Co. 210 U. S.
294, 295.

Bunn for in error in No.plaintiffMr. Charles W. 170:
company, plain-of the.Probably railwaythe interests

promoted having the oferror, bytiff in would be act
atsecuring to it least uni-sustained, thus oneCongress

throughout the States inliabilitylaw of lieu theform of
of But the factdiffering manylaws States. cannot be

a century supposedthat for over it has beenignored
poweras this fell within the exclusivethat laws such

aby largeand this view is. held stillStates,,of the that
fact,Inbar and while defendspeople.ofproportion the

is maintainingadministratrix this actionant in error as
adeceased, partya of not to thislaw,this sisterunder

the toaction, liability railway companythe ofasserts
statute.her under the Montana

power ofCongress uponact of rests thewhollyThe
States,theamong whichregulatetoCongress commerce

rules which commercepower prescribe byto theis the
States, 161,U. S.Adair v. United 208governed.beis to

Lawin Harvard Reviewby HackettSeé article177. Mr-
of the Consti-adoptiontheNovember, 1908. Fromfor

universallyit has been understooduntil recentlytution
exclusive, to forsayis in the States whatpowerthethat

whatservant,to a shallshall be liablea masternegligence
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in S.Argument Plaintiff in Error No. 170. 223 U.for

negligence,contributoryof servant’sbe the effect the
fellowfor the acts ofliabilitywhat shall be the master’s

shall arise outservants, pecuniary liabilityanywhether
what' shall be the measurenegligence,of death caused by

•cases, andnegligencein and who-of dtíáth otherdamage
recovery.shall fruits ofreceive the

supremeof is in itspower Congress sphere,While the
beyond subjects pertainit extend those whichdoes not

directlyand to The utmost in-'immediately commerce.
willprovehas how commercegenuity directlyfailed to

promoted affected,be or or the movement of orgoods
influenced,passengers by by anyrail ruledirectly govern-

liabilitying ap-the master’s to his-servant for defects'in
for acts of orpliances, servants,or thé fellow establish the

negligence,effect of the servant’s own or determining
death,a forliability negligentwhen arises or the extent

damages, personsof the or the to damageswhom the
go.shall

is appli-The plainly distinguishable-from safetyact
ance laws and from laws prescribing tests for.qualification
of lawsSuch an andhave obvious direct rela-trainmen.
tion to transportationcommerce. makeThey both of
passengers freightand safer and more reliable.

may.Congress authorityhave to regulate-in re-some
spects relation servant,the of master and but it has no

authoritysuch toexcept make rules really and substanti-
affecting commerce, and the rules laid down in theally,

in questionact do sonot affect commerce.
ofRegulation liability for to aninjury émployé: merely

because the master is inengaged commerce,interstate or
isemployébecause the so isengaged, inadmissible, the

particular regulation beingnot a rule of orcommerce
having relation toany commerce.; or at most asuch

and indirect asshadowy relation not be a regulationto
.:of powercommerce within the of Congress­ County of

Mobile v. 102Kimball, 691;U. S. Gloucester Ferry Co. v.
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in 170.Argument in Error No.for Plaintiff223 U. S.

Rahrer, 545;In re 140 U. S.196;114 S.Pennsylvania, U.
District, 120 UnitedShelby U. S.Taxing 489;v.Robbins

California,156 U. S. v.Knight Co., 1; Hooperv.States
S.155 U. 648.

with ofCongressof conflicts the lawprobablyThe act
particular, inState, some in one with othersevery with

enumerate such con-impossibleIt would be toanother.
in-respect liabilityof them áre: of the forsomebutflicts;

deathcreatingin an actionservants;the acts of fellow for
pro-in ofdamages;unlimited distributionwithpractically

respectin of thedeath;in of forrecoverycasesceeds
risk;,ofassumptionandcontributory negligenceofeffect

themaythat -no be made betweenproviding contractin
in givingto the and twoact;the terms ofparties contrary

lawsin as thebring requiring,to action not ofandyears
notice to the defendant.do, preliminaryanysome States

thethe field of adminis-has assumed to enterCongress
damagesIn States forpersons.of deceased sometration

in itotherssubject creditors;not to the claims ofaredeath
is itbut if this act valid seemsthey are;thatis believed

control. Some Statesthat from statequestionto remove
kin,some to next ofdamages heirs,the to thethegive

varyThe rules in the Statesto the widow.and some
kinin heir or next of entitleddetermining who is anwidely

recovery.share in theto
giveMontana wouldIn this the law ofparticular case

sister;half to the butto the widow'damagesthe andhalf
statutes,to overrule these stateof assumesCongressthe act

to togiving damageát whole the widowin case bar thethe
itdividingof betweensister, insteadthe exclusion of the

.them.
• ofand laws theCongressthe actConflicts between of

States, providingin the acts of theannullingStates result
regulation,is avalid, because if thisCongressthat of is

elementary ,as now beof it is so wellcommerce to.settled
thehaving powerstateacted,that onceCongress oyer
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Argument infor in Error No. 170. 223 S.Defendant U.

subject (if any power)indeed the States ever hadwhole
any legislation byand aended; creating liabilityis State a

to incompanies employés engagedtheir inter-railwayof
would, be anstate commerce unlawful interference with

Onuponburden such commerce. this principleand clear
inplaintiff error will not be liable to the ofthe sister de-

ceased, to an appointedor administrator for her benefit
of Montana, provided judgmentunder the laws this is

affirmed.
agreesPlaintiff error with the GeneralAttorney.in.

railway companies havethat no are notemployés who
commerce,in interstateengaged unless indeed they carry

miningon or some apart transportation.business from
of aThe whole line extending throughrailroad several

a singleStates constitutes and ofproperty necessity must
operated- asbe such.

inIf the act isquestion valid all ofemployés railways,
employedat least all in or about the transportation

bycarried on are takenrailways, jurisdictionout of the
of the of which theyStates are tocitizens, the extent

all regulatedof the matters by the act. The same will
follow, Congressif chooses to act as to employés of manu-
facturers and engagedmerchants in interstate commerce.

Mr. Samuel A. Anderson for defendant in error in
No. 170:

Congress has power, under the commerce clause, to
regulate the relation of master asand servant between an
interstate carrier and an interstate servant. Employers’
Liability Cases, 207 U. S. 463; States,Adair v. United

U. 161;208 S. Gibbons v. Ogden, 1,9 Wheat. El Paso196;
Ry.& Northeastern v.Co. Gutierrez, 215 S. 87;U. Peirce

v. Van Dusen, Rep. 693;78 Fed. The Ball,Daniel 10 Wall.
v.557; Philadelphia, 724,3 713, 725;Wall. UnitedGilman

States v. 12Combs, 72,Pet. 78; Cooleyv. Board Wardensof
12&c., 299;How. Patterson Eudora,v. Bark 190 U. S. 169.
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Argument in in No.for Defendant Error 170.223 U. S.

power regulatehas the to the relation ofCongress master
anas interstate carrier añd an-intra-and servant between

Ry.Missouri Co. v.employé. Mackey,state See Pacific
Ry. Herrick,Minn. & Louis v.205;127 U. S. St. Co. 127

Kansas R. v.210; Chicago, Pontius,S. & Western R. Co.U.
Co.,v. Lake Erie R.209;157 U. S. Tullis &c. R. 175

Ohio R. v. 149 U.348; Baugh,U. S. Baltimore & R. Co. S.
Kline,Iron U.368; CompanyMinnesota v. 199 S. 593.

regulateofpower CongressThe to commerce between
as togreat regulate foreignthe States is commerce withas

innations, power originating solelythe both instances
Houston,Brown v. 114from the commerce clause. See

Co.,v.622; Ry.Bowman 125 U. S.Chicago 465;U. S. &c.
Kentucky,v. 141 & Southern47; PittsburgCrutcher U. S.

v. 156 S. 577.Bates,Coal Co. U.
that act that such common car-The fact the declares

injuriesliable for to interstate servantsriers shall be
employé doesthrough negligence anythe of notcaused
St. I.validity. Louis,its Watson v.impairtend to M.

942, 950.Ry. Co., Rep.169 Fed.& S.
ApplianceSafety Acts,theUnder the decisions on. if

being commerce,in allin train is used interstateany acar
according pro-to theequippedmust bein that traincars

beingare used oracts, such carsof thé whethervisions
merchandise.interstate Seecarryingused ineverwere

S.Ry. Co., 1;196 U. SchlemmerJohnson v. Southern Pacific
Wabash Railway Com-1;205 S.Ry. Co., U.v. &c.Buffalo

Ry.& E. Co. v. UnitedStates, J.Elginv. United andpany
Rep. 1.States, 168 Fed.

anupon inter-impose liabilityhas toCongress power
anin of interstate servantby railroad favorcarrierstate

other, employés Workingofthrough negligencetheinjured
interstate rail-in suchat about and connection withand

charge-of servantthe theroad, irrespective'of employment
resulting injury.in Gilmanacts suchable carelesswith

Debs,re U. S. 564.In 158713;3 Wall.Philadelphia,v.
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S.Argument for in Error in No. 223 U.Defendant 170.

act in is becausenot invalid confined toquestionThe
com-,inengagedbycarriers railroad interstatecommon

employésit embraces'all interstatemerce, nor because
inroads, injured engagedwhen while suchon interstate

ofto suchregard the character service.service, without
Eudora, 169; Kiley Chicago,190 U. v.v. Bark S.Patterson

Ry. Wisconsin,Paul 215.Co.,& St. 138Milwaukee
establishing4 of the first theact,and theSections 3

doctrine, abrogatingof the secondcomparative negligence,
ipassumption cases,or risk certain aredoctrine ofthe

yalid Ry. Co.,v. Southernenactments. Johnson Pacific
Ry. Co.,v. &c. 205 U. S. 1.1;U. S. Schlemmer196 Buffalo

Congress justice.of to do exact As tothe aimIt-was
torts,rule as to marine Theappliedof a seewisdom such

399;441; Mystic, Rep.The137 U. S. Fed.Morris,Max
provisions equitable unjustare oror not theseWhether

notconcerning and the courts.Congress‘matterais
Mountain v. 210Ry. Taylor,& Iron Co. U. S.LouisSt.

281, 295.
limiting rightthe of contract5, providingandSection

etc., permitted exemptbe to suchrule,nothat .shall
any act,carriers from createdliability saidbycommon
Kiley Ry.M. St. P.Chicago,valid enactment. v. &is a

Wisconsin, 215.Co., 138
5 are main.4 and from the3, clearly separableSections
and,the even if or all be heldof statute one shouldbody

should,nevertheless, the main statute coúld andinvalid,
sustained, notwithstanding invalidity.suchbe

in keepingis is athoughtThe statute with modern and
legis-haveand humane enactment. StatesManywise

thealong lines arid in no State doesprobablysimilarlated
men,in its and Allexist full force effect.common law still

transpor-including engaged in the business ofpersonsall
by thegeneral object soughtthatnow concede thetation,,

that meet- withstatute one shouldof theenactment is.
approval.universal
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for the223 U. Brief United inS. States No. 170.

AttorneyThe General, leave of theby court, filed a brief
States, curiae,for the United as amicus in No. 170:1

So far as it relates to the of an interstate em-liability
an interstaté employéto forployer injury throughreceived

of another interstate anegligence employé,the the act is
of interstateregulation commerce, and within the con-

ofpower Congress.stitutional
Employers’ Liability Cases, 463,In the 207 U. S. the

.unconstitutional,there considered was heldenactment
it aimposed liabilitythat to an intrastatefor the reason

anas to' interstate while whatemployé employé;as well
concerningin the of the court theopinionwas then said

an in-Congress regulateof to the toliabilityauthority
terstate, decision,was not vital to theemployé logically

fullthe utterance was made after discussionnevertheless
bar,at the after solemn considerationthe very questionof

incourt, purposethe and a deliberatebyquestionof the
of the actualmisconception Congresspreventing byof

decision, the resultof exact withscope theand limited
incapa-believe itselfmistakenlynotshouldCongressthat'

affecting employésinterstatea statuteenactingof newble
alone.

was, in a technicalcourt’s declarationtheWhether
was notdecision, certainlydeclarationthedictum orview,

after ar-madeuneonsidered, solemnlybut wasorcasual
serious, justand with andconsideration,upongument,

of Justicesdissenting opinionsand seepurpose,beneficent
Moody.andHolmesMcKenna,Harlan,

States, 208 U. S.UnitedAdair v.case ofIn the later
Congress as settled.power oftreated thecourt161, this

1 following statement:thecontainedThe-brief
Generalby late Solicitorprepared theforegoing brief .wasThe

1910) accustomedSeptember, with hisindiedwho(Lloyd BowersW.
court, Imay properly thebe beforeitability. In thatordercare and

AttorneyWickersham,Geo. W.its consideration.askadopt it and
December, 1910.General.
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•Brief for the United States in No. 170. 223 U. S.

ofof 1908 in the exer­Congress passed purposethe act
Employers’this-court, incising power whicha The

in Adair to Con­Liability Case,Cases and the accordedsolemnly
regardedand the lower Federal courts have thosegress;

I.settling Louis,cases as the Watson v. St. M.matter.
Ry. Co., 169 Fed. Zikos v. R. &Rep. 942; Oregon& S. R.
Co., Rep.179 Fed. 893.Nav.

powerbe the of tomay Congress legislateWhatever
agentsabout or for of interstate commerce, when such

can have no substantial' thelegislation uponihfluence
commerce,which is interstate there can be no doubtact

congressional legislateOf the toauthority concerning the
of commerce thatagents waysinterstate in do substan-

-act oftially influence the aboutinterstate. commerce
engaged,such or affect theagentswhich are reliability,

security, promptness economyor of the Interstate Comr
merce Act. Interstate commerce —if not atalways any

the is transportationwhen commerce anrate act.—is
If Congress regards rule of employer^the responsibility

established this new statute as more-by conducive than
the old rule to the of the mensecurity performing the act

commerce, rightof interstate whether it is itsin conclu-
if thatfor,sion view can beunimportant,is fairly enter--

tained, it is not for-the courts to substitute their opinion
the betterconcerning policy. Employers’ Liability Cases,

supra; Ry.Louis & I. M. Co. v. Taylor,St. 210 U. S. 281.
Testing bythe rule therefore the ontheory which it

itmay rest,and does is enactmentan to promote-not only
actual, prompter,the but also the cheaper, safer moreand

^efficient, performance óf the act of interstate commerce
itself. Illustrations of ofthe-power Congress to regulate

act ofthe interstate commerce legislation concerningby
agentsthe do it or thewho. instruments with which it is

apddone both in the Federal inexist thestatutes decisions
of this court.

Congress may create doing interstateagent, for.an.
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■223U. S. Brief for the United States in No. 170.

commerce, Railroad Cases,Removal 115 S. 1;U.Pacific
S.Railroad, 1;127 U. may authorizeCalifornia v. Pacific

the erection of bridges instrumentalities ofas interstate
Thecommerce, Bridge,Clinton 10 Wall. Luxton v.454;

North Bridge mayRiver 153Co., 525; prescribeU. S. the
qualificationscharacter or of the ofagents interstate com-

pilots.merce —so as to v.See Spraigue Thompson, 118.
U. S. 90, 95.

powerSuch as the to andpossessStates license to
require pilots Congressthe use of easts becauseonly
leaves that powerthem until by Cooleyaction itself.
v. 12Wardens, Y.Philadelphia 299;How. Huus v. &N.
Porto Rico S. Co.,S. 182 U. Smith,S. Olsen v. 195392;
U. S. 344.332,

Congress may prescribe the kind and ofcondition the
material instruments with which commerce be done.shall

Appliance Acts,See Safety 2, 1893,March 27 Stat. 531;
April 1896,of 291, 85; 2, 1903,Stat. March 32 Stat. 943;

concerning thingsand numerous acts such as boilers,steam
preservers,life and' apparatuslifeboats fire on vessels.

ofvalidityThe the Safety Appliance Acts neverseems
to questioned byhave been either the bar orby this court.

Co.,Johnson v. S. 1;Southern 196 U. Schlemmer v.Pacific
B., Ry. Co.,R. & P. 205 U. S. I. M.1; Louis, Ry.St. & S.
Co. v. 210Taylor, U. S. 281.

licensingThe of steamsystem engagedvessels in inter-
state commerce inupheldwas The Daniel Ball, 10 Wall.
557.

supplyThe and distribution of cars as instruments
of bemay regulatedinterstate commerce under author-the.

of Int. Comm. Ill.ity Congress. Co.,Com. v. Cent. R. R.
452,215 474-474. For instancesU. S. other see Hours

4,of MarchAct, 1907, 1415; Explosive34 Stat.Service
Í866,Act of 14 Stat. Stat.81; 5353-5355,Rev.July-3, §§

Del.States v. & HudsonClause; Co.,Commodities United
213 U. S. 366.
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U.No. 223 S.in 170.theBrief for United States

preservetowaysin reasonablemay legislateCongress
of interstateefficiencyconserve theandthe existence
in the samearepersonsotheragainst whoemployés

to andpower protectisFederalTheinterstate business.
protectcommerce, and so tothe act of interstateadvance

agent of inter-any particularofworkand further the
Debs,In re 158all the world.commerce, againststate

ancannot sanctionof the Uniona State564. EvenS.U.
Pennsylvania1;9Ogden,v. Wheat.Gibbonsinterruption.
Bridge Co. v.Co., 518 ;13Bridge How.Wheelingv. Union

204 U. S. 364.States,United
if itpowerits wereprobably be withinwouldCongress

of the interstatesolely employébenefitthelegislating for
work,in and referenceinjuredis- interstate withoutwho

effici-legislation uponits the securitythe- of andto effect
of the interstate act itself.ency

169,190 the commerceEudora,v. Bark U. S.In Patterson
to theto forbid advanceempowerheldclause was Congress

in interstate orwages engagedto seamenofpayments
for the soleThis rule was enactedforeign commerce.

of commerce. Theagentstheof the■benefit seamen-as
of the Unitedpowersnot upon admiraltydid restcase the

States.
legislate utilityto orso as theCongress may presérve

it isof to for whom donecommerce thosethe beneficence
the conductpüblic large, preventat and mayor to the

188Lottery U. S.pernicious Case, 321;commerce.of
213Co.,v. Del. & Hudson U. S. 366.United States

. is regulationThe a interstate commercestatute of.
employerit a of the interstatealthough creates liability

throughfor of theemployéhis interstate latterinjuryto
an intrastate Schlemmer v.negligence employé.ofthe

11.Ry., 1,Rochester &c. 205 U.Buffalo, S.
fellow-servant, -onlyof the rule is an extinc-Abolition

of ofin case the doctrine assumed risk.particulartion the
Congress tofunction of is save andThe constitutional
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in 170.'S. Brief for the United No.223 U. States

aridcommerce; mayand it save pro-interstatepromote
injuriouskind of in-through suppression anymote it of
Lawlor,re v.Debs, 564;In 158 U. S. 208fluence. Loewe

S.U. 274.
bridges whichCongress has forbidden local interfere

explosivesofcarriagelocalnavigation;with interstate on
trains; municipalstate ór with theinterferenceinterstate

soliciting agents,of interstate state aridbusiness and
taxation of interstate business. Anmunicipal foract.

stealing goodsof for of aoutsiders wreckedpunishment
clause,upheld, under the commerce in Unitedvessel was

Coombs, 72,v. 12 Pet. 77.States
requiredAn can be to beemployerinterstate careful

uses,the he for the of hisapparatus protectionabout that
work,in withoutengagedwho is ref-employé interstate

to or character of usethe interstate intrastate theerence
put particularis at the time.apparatus beingtheto which

difficulty extendingbe found aboutIf constitutional
to anemployer’s interstateresponsibility-the interstate-

employé,an theof intrastate stat-negligenceforemployé
as to -the case anbe ofute then should limitedconstrued

’negligence.employé’sinterstate
statute,of the unless that con-properThe construction

it, includes case of andestroywill intrastatestruction the
negligence.employé’s

liabilityof a of- thecongressional civilselectionThe
for his newas the bestemployer- dutyinterstate sanction

employé throughof an interstateinjurypreventingof
and, asclearly allowable,4of isco-employéshisnegligence

sanction, itauthority that neces­adopthadCongress to
civil should be­rightto whom the newprescribedsarily

Cleveland, C.J., C.,. v.Cir. in Narramorelong­ See Taft,
298,Co., Fed., Rep.Ry.St. L. 96 300.&

civil 'right,involves a newduty necessarilyA new civil
tounavoidable, Congressallowable, forbecauseIt was

-right recovery.of civil Other-have theWho shouldsay
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eyen desig-the tocompetent for Stateswise, if it would be
stateright,of the the.beneficiaryorpossessorthenate

Indesignation. anyno' suchmakelegislatures might
congressional ofthe new ruleofevent; the effectiveness

of the States.left the choiceduty be towould
maninjured maythat the suestatutory provisionsThe

representative may suethat, dies, personalif he hisand
relatives, requisiteare to thedesignatedoffor benefitthe

ofright, anyand therefore effect-anyof effectiveexistence
duty.ive

the right,beneficiaries of newdesignation ofThe the
dies, not withinjured does interfereemployéin case the

mortem suc-postcontrol of the States over'ordinarythe
nothing tolaws descent do with theState of havecession.

and takemay finallywho continue settlementquestion
States,law of the afterthe homestead Unitedtitle under
Bernier,Bernier v. 147original entryman.death- of. the

Essig,McCune v. 199 U. S. 382.242;U. S.
of anthat the inter-responsibility. can enactCongress

foremployé negligénceto an interstate ofemployerstate
aboutor shall not benegligence appliancesco-employés

contributing ofnegligence the inter-displaced byentirely
employé.state

righta in the of theNobody has vested continuance
Rights already created Underrules common law.theof.

those, property alreadyand derived themrules from have
aslaw-may changédcommon be tobut the futuresanctity;

Illinois,transactions; just mayas statutes be. Munn v.
113, 134.94 S.U.

shall be allowedemployes negligencethe interstateHow
foremployer’s liability his ownto affect the interstate

for with he isnegligenceor whichnegligence chargeable
legislative discretion,of within thepolicy,is purely one

bemay rationally rejected.and. common-law Viewthe
Congresswhich has reachedalternative conclusionThe

in1 oflong-establishedfound rules certainis to be the
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notjurisdictions holding to the law and in thecommon
of English legislation.recent trend and American See,

for instance the whichadmiralty practice, divides the loss
personsbetween Theconcurrently negligent. Sapphire,

18 The Max51, 56; Morris,Wall. 137 U. S. 1. Arid contri-
jointbution lies between tort infeasors Erieadmiralty.

R. R. Co. v. Erie Transp. Co., 220, 225,204 U. S. 227.
of comparative negligence,The rule variant in its de-

tails but of thealways contradictory rule,common-law was
in Illinois,'Kansas.established the courtsby andTennessee.

Jacobs, Illinois, 478,Galena v. 20 496; Stearns,v.Chicago
Illinois, 554;105 Union R. Rollins,R. Co. v. 5Pacific

Kansas, 167, 180; Kansas &c. R. R. Co. v. Peavey, 29 Kan-
sas, 169, 180; Smith,Nashville &c. R. Co. v. 6 Heisk.R.

Nashville &c.174; Carroll,R. R. Co. v. 6 Heisk. 347, 366.
instances,For statutory Georgiasee Code, 2972;§

c;pfFlorida 1887, 3744, 1;Laws Mississippi Code of§
1892, 3548; English Employers’ Liability Acts, Aug. 6,§

and1897; Viet.; 37, 1; 30,60 61 c. Act of July 1900, 63§
Dawson,Vict.,and 64 c. v.22; McNicholas L. (Q. B.)68 J.

470.
It anywhereseems never to have been held that the

or anyFederal state thatrequiresconstitution contribu-
tory be anegligence partialeither total or defense.

As'.to statutes adopting the rule of comparative neg-
ligence abolishingand contributory negligence, see Nor.

Ry. Castle,Pac. Co. v. Rep. 841,Fed. 843; Alabama172
Ry.S. v. Coggings,G. Co. Fed. Rep. 455;88 Christian v.

Macon Ry. Co.,& Light Georgia,120 Railroad314; Co. v.
Foxworth, 41 Florida, 1, Phila., B.63; & W. R. R. Co. v.
Tucker, 35 D.App. 123,C. 38 Washington Reporter,Law

Pulliam v.230; Illinois Central R. Co.,R. 75 Mississippi,
v.627; Ry. Co.,Schlemmer &c. 205 1.U. S.Buffalo

■ 4,§modify,Congress can as did in asit tolikewise
employés assumptioninterstate the of risk inrule cases

where the common carrier'has violated en-any statute



TERM, 1911.OCTOBER32

inStates No. 170. 223 U. S.Brief for the United

and so contributed to theemployesofthe'safetyforacted
employé.or death suchinjury of

assump-the ofabrogation of doctrinestatutoryRecent
Actin of Febru-risk be found North Carolinaof willtion

1897,of c. Massachusetts23, 56;Laws1897, Privateary
April 15,1902,act362, 7; New York of1895,of c.Laws §

600, 1748-50; English2, §3, pp.c.1902,of Vol.Laws
in Thomas1880, interpretedof asLiability ActEmployers’-

v. Baker, App.D. and685,B. SmithQuartermaine, Q.v. 18
ofLiability Act1891, 325; English Employers’Cas.

Viet., SafetyFederal30, 1900, 22;63 and 64 c.July
1,March.2, 1893, as Aprilof amendedActAppliance '

85).29(27 531, and Stat.1896, 8 Stat.§
upholding' general statutoryauthoritiesjudicialFor

Co.,v.nature, Coleysee Railroad 128 Nor.of thatchanges
Ry.Missouri Co.407;129 Nor. Car.534; C.,S.Car. Pacific

Ry. v.& St. Louis Co.205;S. Miss.Mackey,v. 127 U.
v.Chicago K. & Western R. R. Co.Herrick, 210;127 U. S.

Lake & West. R.Tullis v. Erie R.Pontius, 209;S.157 U.
Kline,Co. v. 199 U. S.348; Minnesota IronCo., 175 U. S.

Co., Rep.R. 96 Fed.Cleveland &c. R.593; Narramore v.
Vermont,Ry. Co.,Trunk 74298, 302; v. GrandKilpatrick

Co.,Buff., Ry.v. Roch. Pitts. 205 U.Schlemmer &288;
Co., 1.196 U. S.1, Johnson v. Southern11-14;S. Pacific

•4, contributoryconcerning negligenceandSections 3
risk, separableof are fromassumption clearlyand each

and arestatute; theyeven if unconstitu-rest of thethe
operationnot affect the of rest ofthat would thetional

Ry. Gutierrez,El Co. v. 215 87.act. Paso &c. U. S.the
inattempt,not either the act of 1908 orCongress did

a newApril 5, 1910, uponof to confer jurisdictionthat
inover actions enforcement of the new Fed-state courts

1910,and, April 5,the act of shouldright;eral ifeven
an itsembracing attempt, invalidityas suchbe construed

not the ofin would affect rulesrespectthat substantive,
ofthe act 1908. Nor can beby Congresslaw established



LIABILITY CASES. 33SECOND EMPLOYERS’

in 170.Brief United States No.223 U. S. for the

operation of tíreto have made theconsidered substantive
act ofby dependentrules established the 1908of law

anythe of all or state courts to takeupon willingness
upon those .rules. Hoxiecognizance of actions founded

754, 762,Y., Co., Rep.H. H. R. Atl. isv. N. & R. 73N.
clearly wrong.

to a jurisdictiondid not nfewtry giveThe act of 1908
The en-its to act dealsof own creation the state courts'.

and Ittirely rightswith duties —not with remedies.
law.,of substantivecreates rules

courts, givedid notCongressstate inasmuch asThe
courts, couldjurisdiction to the Federal andexclusive

to themjurisdiction, given byuse their generalshould
in of the Federallegislatures,their enforcement.state

courts so to use theirright. privilegeThe of the state
jurisdiction undeniable, Congressis neither nor thewhen

privilege in alegislature particu-state has withdrawn that
jurisdictionof stategeneral grant byThe lawlar c^se.

right, byis sufficient to cover whether created theany
oflaw of that or of or the United StatesState other States

of has left the state courtsforeign Congressor countries.
notgeneral jurisdiction, by prohibitingto use thatfree

grant jurisdictionthe of State’s ofuse;its and terms the
Houseman, S. 130.the v. 93 U.cover case. Claflin

right,as the of the state courtsduty,It is the as well
undeyactions the Federal Em-jurisdictiontake ofto
the SenateLiability ReportAct. of Committee onployers’

Congress,61st 2d Session.Judiciary, 22,1910,Marchthe
remedies,to andmakes no reference es-The statute

independently of remedies. The clause oflawtablishes the
of state courts wasthejurisdiction1910 about concurrent

a and importantto mistakenpreventintendedobviously
uponmake conditionsremedies —not to newreduction of

originalof the statute.operationthe
canof the state courts makeFurther, the attitude no

the of the statute. In theoperationinreal difference
VOL. ccxxm —3
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rightfirst claimant of newplace, gothe Federal canany
a Federal court his atby laying damagesinto. simply

more than In$2,000: place, sug-second as alreadythe
thisgested, compelcourt can doubtless the state courts

into exercise aid of the new right jurisdictionFederal such
as those courts have under laws.state
" depriveThe act does not a railroad of propertyits

law,due of inprocess violation of the Fifthwithout
Amendment.

Assuming that the processdue of therequirement
Fifth Amendment is equivalent protectionto the equal

byof the laws the Fourteenthrequired Amendment, the
show that this courtauthorities has already repeatedly

ofdisposed objectionsthese to the act.
followingThe cases sustain state statutes abolishing

uponthe fellow-servant rule againstrailroads alone, ex-
press attack under the Fourteenth MissouriAmendment:

Ry. v. Mackey,Co. 127 S. 205;U. Minn. & St.Pacific
v.Louis R. R. Co. 127Herrick, U. S. 210; Chicago &c. R.

Pontius,Co. v.R. 157 U. Tullis v.209;S. Lake Erie &
R. Co.,Northern R. U. S. St.348; BridgeLouis R. R.175

v.Co. 194Callahan, 628;U. S. Minnesota Iron v. Kline,Co.
P.593;199 U. S. C. C. L.& St. R. R. v. Lightheiser,Co.

212 U. S. Louisville &560; Nashville R. v. Melton,R. Co.
218 U. S. 36.

Pertinent ofsupport other legislation making special
■rulesfor railroads is found in Martin v. &Pittsburg Lake

R. Co.,Erie R. 203 284;U. S. St. I.Louis, M. & Ry.S.
v. Paul,Co. 173 U. S. United404; States v. Delaware &

Co.,Hudson 213 366,U. 417.S.
Extension of new rules tothe interstaté employes gen-

erally permissible.was Their restriction to in-employés
jured in ofconsequence special railroad hazard was not
required by the Constitution.

Of cases cited,the above concerning statutes abolish-
ing uponthe rule railroads,fellow-servant the following
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injuries peculiarnot from anyto which did resultrelated
v. Pontius, 209;&c. R. 157 U. S.Chicagohazard: Co.R.

v. S.Callahan,Louis &c. Terminal R. Co. 194St. R. U.
(see Missouri,full facts 170C., 473);628 the in S. Minnesota

Kline,Co. v. Louisville Nashville593;Iron 199 U. S. &
Melton,v.R. R. Co. 218 U. 36.S.

El 215 S.Ry. Gutierrez,Paso & Co. v. U.Northeastern
87, treating it,not covers the' exactexplicitly reallywhile

'point under legislation.as thispresented
5The no under con-questioncases at bar involve §

cerning exemptingof a th'e carrierValiditythe contract
of statute. Thatresponsibilityfrom under the rules the

from rest of the act.manifestly separablesection is the
validity;itsStrong authorityand muchprinciple support

of theits makes discussionpalpable separablenessbut
v.unnecessary. Washingtonnow McNamarasection

inRep. 343, which 5Terminal 38 LawCo., Wash. §
•upheld.act and- Thepresentthe wasof' construed

too discussion.plainof is forseparableness 5§

in error in No. 289 andMr. L. Hall for plaintiffJohn
in inerror No. 290:defendant

itself, Gib-is in a of commerce.regulationThe notact
Ogden,v. 9 Wheat. 196.bons

powers of thewhich theThe enumeratesConstitution
uponis in a theitselfGovernmentNational limitation

v. Knight,Stateslegislate.to UnitedCongress,ofpower
1, 11.156 U. S.

■ powersof theThe the existenceguaranteesConstitution
guaranteesit theno less thangovernmentsthe stateof

Cooleyof the Federal Government. onpowers Const.
12Maryland,v.592; Ward Wall. 418. This act isLim.

andplainly, logically, directlywhich tonot one tends
between the States. Hopkinscommerce v.promote

States, U. 592.171 S.United
this court has the powerIn cases in which described
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to interstatelegislate upon commerce,the Statesof the
haswhich been under consideration haslegislation always

logicallyand affected the intercoursedirectly between
HallStates, DeCuir, 485;see v. 95 U. S.the Robbins v.

County District,Shelby 489;120 U. S. v.Taxing Brown
Wash. Gibbonsv. 9Maryland, 378; Ogden,4 C. C. Wheat. 1;
Nevada, 35;v. Wabash R. R. v. Illinois,Crandall 6 Wall.

557; Alabama,Nashville R. R. v. 128118 U. S. &c. U. S.
Co.v.96; Florida, 650; Adams,Osbornev. 164 S. PullmanU.

420; Minnesota,Gladson v. U. S. Illi-427;189 U. S. 166
Illinois,R. R. v.nois Central 163 U. S. 142.
Errol,The cases Coev. 116 U. S. 517; Cooper Mfg.of Co.

Y.,113 U. S. N. N. H. & H.Ferguson, 727;v. R. R. v.
628; Ry.165 U. S. Louisville v.York,New &c. Co. Mis-

587; Hennington Georgia,133 U. S. v.sissippi, 163 U. S.
James,Co. v. 162299; 650;U. S. NashvilleTelegraph &c.

Alabama, 96,v. 128 involveRy. U. S. the consideration of
bear anddirectly uponstatutes which the com-naturally

merce itself.
toregulation meaningcome within the ofAny the inter-

clause be logicalstate commerce must direct and and not
andindirect, Addystonremote incidental. P.merely &

States, 211;S. v. 175 S. v.Hooper California,Co. United U.
Illinois,Munn v. 94 U. L. &648; 113; Ry.155 U. S. S. N.

Lakev. 161 U. S. Shore v.Kentucky, 677; Smith,Ry. 173
S. 684.U.

The act does not declare that it regulates interstate
prescribesIt rule bycommerce. no which commerce is
it nogoverned;to be determines uponconditions which it

shall be conducted. It notdoes seek to secure equality
againstand freedom discrimination. It does not deter-

mine it shallwhen be free or when it be subjectshall to
duties or otherany Reportburdens. See Minority on the

billredraft of this known as H. R. No. 2310of the 60th Con-
gress, Session;1st and No.Report 1386, R.,H. 60th Con-
gress, 1st Session.
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Argument Co. in 289 and 290.223 U. for Railroad Nos.S.

maritime la# in acts of Con-arising under whichCases
shipsof to thegress upon the relations of owners owners

andthegoods, upon passengers employes,of relations with
sustained,have rest not on the commerce clausebeen

jurisdiction. v. InsuranceCraigbut on the admiralty
Co.,Butler v. Boston S. S. 130141Company, 638;U. S.
21Maryland,U. & O. Wall.548;S. and see B. R. R. v.
Ball,The Daniel 10al., 141456; 1;In re Garnett et U. S.

Lottawanna,TheU.557; Roanoke, 185;Wall. 189 S.The
21 Wall. 558.

when toappliedActs which are held constitutional
constitutionalregulation nécessarilymaritime are not

applied to land.bywhen commerce
because it wasAppliance justifiedThe Acts areSafety
to the instru-legislatethat should not asessential States

railroads. Suchbymentalities which should be' used
com-interfere withlegislation States wouldby interstate

rapid transporta-a free anduponburdenplacemerce and
character,in and'national itslegislationThe wastion.

v. South-United States.regulation.ofuniformityrequired
Rep.Fed.Ry. Co.,ern 164 351.

Trade-­of the States.sovereigntyinvades theThis act
113 U.Connolly,Barbier v. S.96;100 U. S.Cases,Mark

U. S. 648.15527; California,v.Hooper
liabilitythe ofto determinepowerIf has theCongress

because bothto itscompany employes simplyrailroada
it has the samecommerce, thenin interstateengagedare

employéa to itsshipperofto theright regulate liability
In isfact, therein commerce.engaged interstatewhen

legislate.it cannotany relation; upon whichscarcely
regulatetopowerof theirwould be shornThe States

1, 48;5Moore,v. Wheat.affairs.domestictheir Houston
Hardin,v. 135Leisy138;213 U. S.States,UnitedKeller v.
Chicago &c.U. S. 21;192Knight,R. v.Pa. R.100;U. S.

E. Knightv. C.United StatesSolan, 133;169 U. S.R. R. v.
States,v. UnitedCo.SecuritiesCo., 1;156 U. S. Northern
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Kentucky,L. N. v.197;193 U. S. & R. R. 161 U. S.
677.

regulates the ofThe act relation master and servant
which are notthings exclusively interstateas to commerce.

insubstantially particularIt this thereenacts words
andprevious Employers’ Liability Act,the must be'of

to have drafted withpresumed knowledgebeen of the
construction which those words hadjudicial received:

Liability Cases, S.Employers’ 207 U. 463.
An. interstate iscarrier also an intrastate andcarrier

upon theemployés. may engagedsame train be at the
in interstatetime andsame intrastate thecommerce;

a rightconfersstatute therefore of recovery upon employés
engaged in intrastate andcommerce, thus touches the

master andof servant as torelation matters concerned
intrastate commerce.with

of toright regulateThe the State its commerce within
is paramountown borders powerits to the toCongressof

Theregulate such commerce. License 5 How.Cases, 504.
The act touches anddirectly seeks to regulate the re-

of master and servant tolation as intrastate business.
H.Y., N.Hoxie v. H. R. Co.,N. & R. 82 352,Connecticut,

368.
Congress to imposeWhen seeks some rule ofnew liabil-

upon employers engaged inity interstate itcommerce,
liabilitya rule ofimposingis to the same extent in effect

who engagedthose are inupon intrastate commerce.
authorityIt denies the of the to regulateState its domestic

commerce, respectwhich is in no powerinferior to the
Congress regulatetoof interstate ­commerce. Zikos v.

Oregon N. Co.,R. & 179 Fed. Rep. 893.
act is in that itThe unconstitutional violates the Fifth

toAmendment the Constitution, which -is a limitation
power Congress,the ofupon while the aFourteenth is

limitation powerthe of theupon States. The ofpurpose
both amendments is to secure the existence of fundamental
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preventand tojustice capricious and arbitrary legislation
whereby unfair are placed uponburdens one class of
persons.
■The upon isplacedconstruction ap-one Amendment.

plicable Countyto the other­ Mateo v. Pac.San So. Ry.,
Fed. Rep. 151;13 Dent v. West 129 S.Virginia, 114;U.

Sinking Cases,Fund 99 U. S. French v. Barber718; As-
S. Munnphalt Co., 324; Illinois,181 U. v. 94 S. 123;U.

Tiernan, Hurtado657; California,Giozza v. 148 U. S. v.
Gulf,110 Colorado &c. R. v. 165516; Ellis,U. S. R. U. S.

150.
The act violates the Fifth Amendment Itbecause: im-

engagedcommon carriers rail inposes upon by interstate
liabilities are uponcommerce which not othersimposed

in it car-engaged deprivesinterstate commoncommerce;
in of.engagedriers rail interstate commerce defensesby

inéngagedare available to others interstate com-which
commonof ofit limits the contract carriersmerce; powers

in inInterstate commerce their relationsengagedrailby
limitemployés, powersand does not such oftheirwith

in commerce.interstateothers engaged
basis forCongress sought- properno reasonable or the

to theattention directed ne-classification, although its was
1908,Cong.a See Ree. 4433.cessity for such distinction.

regulateto interstateseekingis not commérceCongress
of a rail-operatingthe hazardous businessregulatingby

rail inregulateto carriers allroad, attempting byisbut.
in favorimposedand is ofdepartments, liabilitytheirof

in commerce.employes engagedwhile interstateall
ofprotection theequalAmendment insuresThe Fifth

classifications, unlessdistinctions andpreventsItlaws.
ismade some básis which'uponareclassificationsthe

Colorado &c. R. R. v.Gulf,not arbitrary.natural and
Ry. Mackey,v. 127MissouriS.Ellis, 150;165 U. Pacific

Herrick,Ry. 210;U. S.Minneapolis &c. v.205;U. S. 127
209.Pontius, 157 U. S.R. v.Chicago &c. R.
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special of Con-legislationAs a basis for classification by
majorityhas no to assume that therightthis courtgress,

legis-thisthe members of the class who are favored byof
lives to risks whenextraordinaryare theirexposinglation

the This court will determinecontrary.the facts are to
v.proprietyfor itself the of the classification. Lochner

York, 198 U. S. 45.New
for this court to that en-actuallyIt is assume those

in the trains form aoperationmovement and ofgaged
ofpart or even one-half of the total number em-greater

inengaged the business ofof interstate commerceployes
railany engaged.carrier soby

justifiedA is not by generalclassification considerations
reason for the classification to thanapplieswhen the less

selected.one-fifth of the class Accident Insurance Man-
Report21st Interstateual, 365-371; 153;Com. Comm.

Ry. v. Melton,and see Louisville & Nashville 218 U. S.
R.,Tullis v. Lake Erie & W. R. 17536; 348; MagounU. S.

Illinois Trust Savings Bank,v. & 170 294;U. S. Orient
Daggs,Ins. Co. v. 172 U. S. Minnesota Iron557; Co. v.

Kline, Martin v.593;199 U. S. &c.Pittsburg R.,R. 203
S. Oil Co.284; Southwestern Texas,.U. v. 217 U. S. 114;

Ry. Co.,Johnson v. 43 Minnesota, 222, as to classifications,
that one rule ofholding cannotliability be established for
companies as suchrailway merely and another rule for

underemployers circumstances,other and that speciallike
not classlegislation legislationbe must not treatonlyto.

alike under the same conditions all who are brought within
inits but itsinfluence, classification it must bring within

allits influence who are under the same conditions.
The act has not included within its the inter-próvisions

state of allemployés other persons engaged in interstate
'commerce.

It includes within its terms one ofonly class employers
engagedarewho in interstate rail-commerce; namely,

roads. It against'discriminates companiesrailroad en-
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operatewho and maintainin interstategaged commerce
and incidental andwharves, equipment,docksboats,

in interstate commerceengaged operat-other employers
wharves, and incidentalmaintaining boats,anding equip-

the same conditions.preciselyment under
Fifthof 5 violate the Amendment inprovisionsThe §

of contract. Adair v.that interfere with freedomthey
States, supra.United

recognized rightas as theto contract is wellrightThe
Louisiana, 578;v. 165 U. S. Rail-Allgeyerto property.

Hoxie v. H.Richmond, 584; Y.,v. 19 N. N.road Co. Wall.
Co., Connecticut, 352,H. 82 369.& R. R.

inIf act is this case cannotconstitutional, plaintiffthe
inengagedas must be interstate com-employérecover the

maintainat of in order to hisinjurymerce the time his
and burden isstatute, necessarilyunder the theaction

at of theto that the timeupon plaintiff injurythe show
innot intrastate commerce.engagedwashe

beemployés may properlysomeperformed byThe work
performed byas the workdangerous, whiledescribed

more risks than the ordi-subject to noemployés isother
engaged inemployésThere areof life.occupationsnary

of trains; employésoperationmovement anddirectthe
maintenance, of thosetracks;andrepairin theengaged

of locomotives andrepairandin the constructionengaged
and clerical.duties are commercialpurelythose whosecars;
644; StrobleRailroad, Iowa,64Foleythis v.pointonSee

Railroad, Iowa,65555; Malone v.Railroad, Iowa,70v.
222; Jemming v.Minnesota,v. 43417; Railroad,Johnson

K. T. v.Missouri, & R. R.Railroad, 96 Minnesota, 302;
R. v. Fore-& G. R.Medaris, Kansas, Indianapolis60 151;

Railway, 17885; v. SouthernIndiana, Taylor162man,
158 Fed.Delk,v.Louis & St. F. R. R.Rep. 380;Fed. St.

Rep. 931.
the relationin sameinvolved this case boreThe car

had itit have bornethat wouldcommerceto interstate
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thoseand underawaiting repairs,repair shopin thebeen
repairingin the car wouldengagedthe mencircumstances

anyin interstate commerce orengagedhave beennot
commerce.other

intra-negligence of anis not liable for theThe carrier
state, Co.,& NavigationZikos RailroadOregonv.emplo'yé.

Rep.Fed. 893.179
employerof theregulateact seeks to the relationsThe

a employe,-of of deceasedthe members the familyto
do-, regulateits toCongress powercannot underwhich

commerce.
the of therespectIn this the act invades settled limits

States, Fears, 270,v. 179 S.of the Williams U.sovereignty
administration -of the es-séeks to determine theand also

has not topersons. Congress powerdeceasedtates of the
poweran The of thethe duties of administrator.create

the himgrantedis limited by authorityadministrator
the created his office.State whichby

alters thestatute,A strict construction of this which
no sufficient haslaw, required, provisioncommon is and

ldamages. v.been for of Sewal­made' the assessment
Massachusetts, 412;9 Pick. United StatesJones, 26 v.

Co.,2 101Fisher, Cranch, Shaw v. Railroad U. S.358;
557.

D.GeorgeMr.Saltonstall,Endicott P. whomMr. with
290,for in error in No.brief, plaintiffon theBurrage was

in in No. 289:errorand defendant
un-declaredAct of 1906 wasLiabilityThe Employers’

to all commonit addressedbecause wasconstitutional
commerce, imposedandin interstateengagedcarriers

employes,theiranyin favor of ofupon themliabilitya
inas to the businessor restrictionqualificationwithout

might engagedbeemployésthe carriers or theirwhich
207Cases,injury. Employers’ Liabilityat the timé of the

U. 498.S.
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•Nos;Argument for in223 Walsh 289 and 290.U. S.

Immediately Congressthereafter enacted the act of
1908, objectionsandApril 22, met the to the former act.

See of House onreport JudiciaryCommittee the on
Bill Thornton’s20310; Employers’ Liability,House 247-

260: act has been on and inpassedThe Watsonupheld
v. St. I. M. & 169Louis, Ry. Co., Rep. 942;S. Fed. Col-
asurdo v. R. R. Fed. ZikosJ., Rep. 832;Central N. 180of
v. Rep.& N. v.Oregon Co., 893; FulghamR. 179 Fed.

Co., v.Valley Rep. 660;Midland R. 167 Fed. North-Winfree
ern v.Ry. Co., 66; DewberryPac. 173 Fed. SouthernRep.
Ry. v. F.Rep.175 Fed. Bottoms Louis & S. R.307;Co.
Co., 179 Fed. unconstitutionalRep. 318, and held inonly
Hoxie v. N. H. H. 82Y., Co., Connecticut, 354,N. & R. R.
and Mondou v. Same, Connecticut, 373.82

Congress regulatehas to the relations of masterpower
and servant as an and an inter-between interstate carrier

Co.,state State v. M. & Paul R.employé. Chicago, St.
Wisconsin, 407,136 at 410.

Congress power,has in the relations of masterregulating
and asservant, to make an carrier li-aforesaid, interstate
able to an interstate of an intra-negligencefor theemployé

Ry. Co.,state Watson v. Louis &c.employé. supra;St.
United v. Col. & Co., Rep. 321;States N. W. R. R. 157 Fed.
The 10Ball,Daniel Wall. In re 158 S.557, 566; Debs, U.
564, Co.,United States 21599; Burlington Ferryv. &c.

601,The331, 340; Kirke, Rep.Fed. Hazel 25 Fed.Rep.
607.

If is constitutional, applies only,the act but where
the in com-engagedfellow-servant is interstatenegligent

is that themerce, the road as evidenceliable, there was
which caused the was that of interstatenegligence accident

employés.
separable,of respectThe the act in this areprovisions

byand be the is causedupheldliability ihay injurywhere
anbyan interstate denied where causedemployé, although

Oregon supra,Zikos v. R. & Co.employé..intrastate N.
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29Q. 223 U. S.in Nos. 289 andArgument for Walsh

Four-the Fifth or theviolate eithernotact doesThe
Mackey,v.Ry. Co.MissouriAmendment.teenth Pacific

Herrick,Ry. Co. v. 127Minneapolis &c.205;S.127 U.
Pontius, 209;157 U. S.&c. R. R. v.Chicago210;U. S.

Melton, 36;218 U. S.Co. v.Nashville R. R.Louisville &
Co., 348;S. PittsburgErie & W. R. R. 175 U.v. LakeTullis

212 U. S. 560.Ross,v.Ry. Co.&c.
injureda to anpower remedyhas to provideCongress

in ofas 3 theprovidedcarrieran interstateofemployé §
v. SouthernJohnsonMorris, 1, 14;137 U. S.The Maxact;

Ry. Co.,&c.1;196 S. Schlemmer v.Co., U. BuffaloPacific
1.205 U. S.

isnegligencethat acontributoryrulecommon-lawThe
legis-altered abolished themay bybeto recoverybar or

fit todiscretion, it sees do so.in itswhenever,lature
PeopleHurtado v.113, 134;Illinois, 94 U. S.Munn v. of

Wilmington Miningalso Co.516;S. see110 U.California,
v. Y.O’Reilly, 74 N.Fulton, 60, 74;205 S.v. U. Bertholf

509, 524.
extend theby statute common-lawlegislature mayA

Chicago Ry. Zernecke,&c. Co. v.railroad,aofliability
Ry. Co. 210Taylor,Louis &c. v. U. S.582;S. St.183 U.

R.,Martin &c. R. 203 U. S.it, Pittsburgor limit v.281;
284.

violatinginvalid the constitution andis not asThe act
Connecticut, because it has been held un-ofstatutes

Ry.&c.in that State. Nashville Co. v.constitutional
96, 99.Alabama, 128 U. S.

that an actnecessary of this nature shouldIt is not
of,,damages.for the assessment Ifany provisionmake

be mannerthe will instructed as to thenone, juryit makes
these instructions bedamages, and will basedassessingof

the common actionsof lawprinciples governingtheupon
injury.for personalof tort

Appliance penal statute,Act is a and thereSafetyThe
giving injüredan aspecifically rightemployéare no words
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Argument in Nos. 289 and 290.S. for Walsh223 U.

less howprovidingfor muchdamages,action thoseof
v. Co.,assessed. Johnson Southern Pac.shall bedamages

Ry. Co., supra.v. &c.Schlemmersupra; Buffalo
a right of actioncan create.such in favor ofCongress

aan ofof inhabitant State.personal representatives
limits,within constitutional alter orCongress may,

A statute as tolaw. state distributionthe commonmodify
higher ground.stand on no Sherlock v.of canestates

99,S. 104.93Alling, U.
to the ofpower assump-abolish doctrinehasCongress
in 4 the Johnson v.as of act. South-risk, providedtion of §

Co.,Co.; supra.v. &c. R.Schlemmerern Pac. Buffalo
declare void a contractpowerhas to whichCongress
to itself fromexempt liabilitya common carrierenables

act, in 5.providedasunder the §
inengagedand the deceased were inter-companyThe

ofat the time the accident.state commerce
' uponwas backed or “kicked” down thecar whichThe

a carworking belongingwaswhich Walsh wasundercar
an flatto car.coupled Eriecompany,theto

car deceasedfact that the which undertooksingleThe
brought fromfreight out-perishablecontainedrepairto

happenedaccident is sufficientwhere theside the State
inengagedwas interstatecompanythat theshowto

Ball,The Daniel supra;at the time. Wabashcommerce
Illinois, 557; Ry.v. U. &c. Co.118 S.Ry.&c. Co. Norfolk

v.114; United States Col. &v. 136 U. S.Pennsylvania,
and also United StatesRy. Co., seesupra;Northwestern

486,Rep. 490; UnitedRy. Co.,&c. 149 Fed.Chicagov.
Rep. 516; UnitedCo.,v. Louis 154 Fed.St. &c. R.States

Rep. 182, 193;Cent. Fed.R.,v. Illinois 156R.States
167Co., Rep.&c. R. Fed.WheelingStates v. R.United

States, Fed. Rep. 1;Co. v. United 168R.198; Wabash
States, Rep. 542; Chicagov. United Fed.168Ry.Belt Co.

372;Rep.169 Fed. United StatesKing,Co. v.Ry.Junc.
v. GreatRep. 1014;Fed. JohnsonRy. Co., 170v. Southern
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Ry. Co., 643,Fed. Felt v. DenverRep. 646;178Northern
Rep.110 Pac. 215.Co.,&c. R.

Devanter, statingVan afterMr. Justice the cases
above, opinionas delivered the of the court.

inprincipal questions presentedThe these cases as dis-
1. Maybar and in the briefs are: inCongress,cussed at.the

of power commerce, regu-its over interstatethe exertion
of common carriers railroadbylate the relations and their

while both are inemployés engaged such commerce?
Congress exceeded its power regard by2. Has in that

regulationsthe arewhich embodied in acttheprescribing
3. Do those regulations supersedequestion?in the laws
in so far as the latterof the cover the field?States same

regulationsunderMay rights arising enforced,those be4.
in ofright, jurisdic-as of the courts when theirthe States

laws, adequateistion, byas fixed local to the occasion?
(Art.in 8,The clauses the Constitution I, clauses 3§

18) upon Congress power regu-and which confer the “to
.. . theamonglate commerce several andStates”

“to all lawsmake which andnecessary proper”shall be
for beenpurposethe have considered this court so oftenby
and in that propositionssuch varied connections some

andbearing upon powerthe extent nature of this have
firmly longer opencome to be so settled as to be tono dis-

beingthempute, among these:
1. comprehendsThe term “commerce” more than the

exchangemere of Itgoods. embraces commercial inter-
in all branches, including transportationcourse its of

•andpassengers property by carriers,common whether
byCarried on water land.byor

2. phrase “amongThe the several States” marks the
■fordistinction, purposethe of governmental regulation,

between 'commerce which concerns two or more States
a-singleand commerce is confined towhich State and does



SECOND EMPLOYERS’ CASES.LIABILITY 47

OpinionS. of the Court.223 U.

States, power regulatethe tonot affect other the former
Congressupon regulationand the ofbeing conferred the

severally.with theremaininglatter States
intended,in the sense is toregulate,” foster,3. “To.

with,restrain,and appropriate regardcontrolprotect, for
welfare those who are concernedimmediatelythe andof

public large.atof the
power among States,4. commerce theThis over so
upon itself,inCongress, completeis extendsconferred

agent .byto and whichincidentally every instrument such
is be itson,carried exerted ex-maycommerce .to utmost

commerce, subjectand- is topartover of sucheverytent
inprescribedlimitations such as are the Constitu-no save

. course, toBut, anyof it not extend matter ortion. does
tonot have a real or substantial relationthing doeswhich

part ofsome such commerce.
agents to which 'theAmong5. the instruments' and

transportationrailroads whichpower extends are the over
conducted, enginesthe andto another isfrom one State

effected, alltransportation and whoisbycars which such
in transportation, whetherengagedwise suchany.are in

employes.or ascarriers theiras common
ofrespect safetyof common carriers in theThe6. duties

in commerceengagedwhile both areemployés,of their
for in-of the formerStates, liabilityand theamong the

engaged,both are solatter,the whilebysustainedjuries
commerce, andto sucha relationhave real or substantial

Cooley v.power.of thisrangethetherefore are within
Lottawanna,The12Wardens, 299, 315-317;How.Board of

103-105;99,v. 93 S.558, 577; Alling,Sherlock U.21 Wall.
Ry.479; &c.Alabama, 465,124v. U. S.Smith Nashville

Dusen,v. Van96,Alabama, 99;v. 128 U. S.Co. Peirce
Co. v.& Ohio R.698-700; Baltimore693, R.Rep.78 Fed.

Eudora, 190v. Bark378; Patterson368,149 U.Baugh, S.
Co., 196 U. S.v. Southern169,U. Johnson176;S. Pacific

1;Co., U. Em-Ry.&c. 205 S.v.Schlemmer1; Buffalo
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v.463, Adair UnitedCases, 495;207 U. S.Liabilityployers’
R.161, 176-178; Baltimore & Ohio R. Co.S.States, 208 U.

221Commission, 612, 618;U. S.Commercev. Interstate
U.States, 222 S. 20.Railway v. UnitedCo.Southern
lateprepared byin the brief the Solicitor-As saidis well

anynot atalways,“Interstate commerce—ifGeneral:
anis act.transportationthe commercerate when —is

which, in the exer-course, anythingof can doCongress,
discretion,of a deemedmay appro-fair bebycise itself

from pre-to1 the act of interstate commercepriate save
make,interruption, secure,or to that act morevention or

or more The act interstatemore reliable efficient. of com-
by the labor of men and the ofhelpmerce is withdone

things agentsthese men and in-things; and and are the
the If oragentsstruments of commerce. the instruments

act,doingare while are the commercedestroyed they is
agentsif the instruments arestopped; interrupted,or

agentscommerce is if the orinterrupted; areinstruments
inrightnot of the kind or qhality, consequencecommerce

slow or or orcostlybecomes unsafe otherwise inefficient;
ifand the conditions under the oragentswhich instruments

do of wrongthe work commerce are or disadvantageous,
bad and preventconditions often will or in-maythose

act ofterrupt the or make itcommerce expeditious,less
■less lessreliable, economical and less secure.'1 Therefore,
Congress may legislate agentsabout the and instruments
of andcommerce,interstate about the conditions under

agents■whichthose and performinstruments the work of
commerce,interstate such legislation bears,whenever or in

athe of fair legislativeexercise discretion can be deemed
bear,to the orupon promptness orreliability economy or

■ ,utilitysecurity or of the interstate commerce act.” •.
In. view of these propositions',settled it does not admit
doubt,of that the answer the firstto the questionsof be-

fore must Congress,stated be that in the exertion of its
power commerce,over interstate may regulate the relations
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and their employés,railroad whilecarriers byof common
subjectin thealways'toare suchengagedboth commerce^

Constitution,in and thethe toprescribedlimitations
in which relationsthat thoseparticularsthequalification

substantialmust have a real or connectionare regulated
in which the carriers andthe interstate commercewith

engaged.their areemployés
then, Congress has ex-come, to whetherinquireWé

in theregard by prescribing regula-its thatpowerceeded
is itobjectedIt thatpresentin the act.*tions embodied

rule,the of the fellow-servanthas, (1) abrogationbecause
death,to cases ofliabilityóf the carrier’sthe extension
negli-contributorythe of the defenses ofand restriction

promotetendencyof risk have no toassumptionandgence
inor advance the commercesafety employésthe of the to

imposedengaged; (2) liabilityare because thetheywhich
through negli-theby employésustained oneinjuriesfor

instances thealthough to whereanother,of confinedgence
commerce,in interstate is notengagedisinjured employé

are engagéd;soemployésinstances where bothconfined to
the Fifth Amend-againstthe' act offends(3)and because

(a) interfer-unwarrantablyto Constitution byment the
(b)and by arbitrarilyofing libertywith the contract

byin interstate commerceemployers engagedallplacing
and all en-a class their employésin disfavoredrailroad

a favored class.in such commerce-ingaged
from the common lawstated, departurestheBriefly,

the which the firstagainst'acttheby portionsmade of
negli-that the(a)are these: The ruleobjection is leveled

in to wasresulting injury anotherof onegence employé
is dis-to common employer,attributed theirnot to be

imposing upon employer responsibilitythea rulebyplaced
at law when theas was done commoninjury,for ansuch

exonerat-(bythean ruleemployé;notinjured person was
anbyfor sustainedliability injuryfroming ah employer

em-.concurring negligence ofthethroughemployé the
ccxxiii —4vol.
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inemploye abrogatedand the is all instances whereployer
violation of aemployer’sthe statute enacted for safetythe

theemployés injury,of his contributes to and in other
instances, is displaced by comparativethe rule of negli-
gence, whereby the exoneration is from aonly proportional
part damages correspondingof the to amount negli-the of

-(c)attributable to thegence employe; the rule that an
towas deemed assume the riskemployé injury,of even if

thedue to employer’s negligence, where the employé
entered or involuntarily remained anthe service with

presumedactual or ofknowledge the conditions ofout
risk arose,which the is inabrogated all instances where

of athe violation statute foremployer’s enacted the safety
(d)of his contributed the andemployés injury;to the rule

righta of action for the death ofdenying one person
neglectactby wrongfulcaused the or of dis-is-another

aplaced vesting rightrule aby such of action in per-the
of.representativessonal the deceased for the ofbenefit

designated relatives.
objectionOf changes enoughthe to these it is to observe:
“ personk has no property, interest,First. no invested

law-;any rule of the common That is only one of the
than,law,forms of nomunicipal and is more sacred any

other. of haveRights' property which been created- theby
common cannot be taken away without due process;law
but aitself, conduct,the law as rule of bemay changed at

preventedthe will •... of the legislature, unless by
Indeed, greatconstitutional the ofofficelimitations.

is to defects .in theremedystatutes law as they.common
adaptare itdeveloped; and to to the ofchanges andtime

Illinois,Munn v.circumstances.” 94 U. S. 113, 134;
Martin v. Lake Erie R.Pittsburg & Co.,R. 203 S. 284,U.

21294; Lottawanna, 558,The Wall. Western Union577;
MillingCo. v. CommercialTelegraph Co., 406,218 U. S.

417.
of-Second. The. natural thetendency changes described
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preventis avoid orimpel the carriers to the negligentto
theacts and omissions which are made bases of rightsthe.

of the statute creates andrecovery and, aswhich defines;
that, promotemakes for end tends towhatever the safety

of and. theemployesthe to incommerce which'advance
we no doubtengaged,are that in.they makingentertain

changes Congress acted withinthose the limits of the
byconfided to it. the Lotterydiscretion Constitution.

321,Case, 353, 355;U. S. Atlantic Coast Line188 R. R.
Mills, 186,Co. v. Riverside U. S. 203.219

not that-that endWe áre was being measur-unmindful
ably through legislationattained the remedial of the'sev-

but that hasStates, legislationeral been far uniform,from
undoubtedly Congressit restedand towith determine

a national law, operatingwhether in all"uniformly the
allupon carriers railroadbyStates in interstateengaged

commerce, would better subserve the needs of that com-.'
21Lottawanna, 558,The Wall. 581-582;merce. Baltimore

Baugh, 368, 378-379.& R. v. 149 S.Ohio R. U.
objection upon'proceeds theory that,Thé second the

although Congress power regulatehas- to liabilityeven the
injuries .byfor one throughof a sustainedcarrier employe
of where all áre innegligence engagedanother inter-the

commerce, that does notpowerstate embrace instances
intrastate,isnegligent employe engagedthe inwhere

.theory,But this is a in itcommerce. that treats.mistaken
than its uponsource of effect inter-injury,-the the rather

state, ascommerce, power.criterion of-congressionalthe
v.Railway States,As in Southern Co. United 222was said

that, ánd20, 27, plenaryispower competently mayU. S.
transportationto secure ofsafetybe the interstateexerted

therein,are employedof those who no-matter whatand
dangers presentof the which threaten it. Thethe'source .

in Liabilityone Employers’unlike the condemnedact!
463, with aCases, only207 U. deals the ofS. liability

inengaged, interstate commerce for sus-injuriescarrier
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by employes engagedits while in suchtained commerce.
so, it is a validbeing objectionthis not that theAnd act

causal negligenceinstances where the is that ofembraces
in intrastateengaged commerce; foran suchemployé

operating uponwhen annegligence, injuriously employé
commerce, hasin interstate the sameengaged uponeffect

as if the negligent employéthat commerce were also en-
therein.gaged

objectionin order is the that provisionNext the in 5,§
declaring any contract, rule, regulationvoid device,or the

of which'is to apurpose or intent enable carrier to exempt
liability creates,from the which the actitself is repugnant

Fifth Amendmentto the the Constitution as an un-to
with libertyinterference the ofwarranted contract. But

to in ofsay,this it view our recentof decisions insuffices
Burlington Quincy& RailroadChicago, Co. v. McGuire,

Atlantic Line549;219 U. S. Coast Railroad v.Co. Riverside
Mills, 186,219 S. and Baltimore &U. Ohio Railroad v.Co.

221Commission,Interstate Commerce 612,U. S. that if
possesses power imposethe to thatCongress liability, which

it itdoes, possesseshere hold that also powerwe the to
efficacy by prohibitinginsure its any contract, rule, regu-

inlation or device evasion of it.
toComing question classification,the of it is true that

liability‘the which the act creates is imposed on in-only
by railroad,carriers althoughterstate there are other

iscarriers, imposedinterstate and for the benefit of all.
of suchémployés bycarriers railroad who aré employed

commerce, althoughin interstate some subjectedare not
peculiar hazards incident to operationto the the of trains

to hazards that fromor differ émployésthose to.which .other
commerce,in such not within act, exposed.the are But

it does follow that thisnot classification is ofviolative the
process“due of law” clause of the Fifth Amendment.
if itEven be assumed that that is equivalentclause to

“equal protectionthe of the clause'of the Four-laws'”
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claimedis the most that canAmendment, which beteenth
Congress powerit does not take from thehere,for it to

powernor does it exertions of thatclassify, condemn
inequalities.occasion some On themerely theybecause

of the of áit admits exercise wide discretioncontrary,
according minute,to general,in rather thanclassifying

is isdistinctions, onlyand what done when itcondemns
and isbasis, purelyreasonable arbi-anywithout therefore
Gas Co., 61,v. Carbonic 220 U. S. 78.Lindsleytrary.

isstandards, objec-this classification notTested theseby
railroadLike classifications of carriers and em-tionable.
assailed underlike when thepurposes, equalforployés

clause, have been de-protection by repeatedsustained
Missouri v.Railway.this Co.cisions of .court. Pacific

205; Louisville & Railroad Co.127 U. S. NashvilleMackey,
City36; Mobile, Jackson & KansasMelton,v. 218 U. S.

35.Turnipseed, 219 U. S.Co. v.Railroad
’ of questionsthe answer to the thefollows that second..It

has itsCongressmust that not exceededbebefore stated
in theregulationsthe embodiedpower prescribingby

present act.
regulations supersedewhether thosequestion,The third

in theas the latter cover samelaws of the States sothe far.
extracts from thefollowingin thefield, finds its answer

Mary-Chief Marshall in McCulloch v.ofopinion Justice
4land, 316:Wheat.

thecould commandproposition“If oneany(p.,.405)
beitmightof wouldexpectuniversal assent wemankind,

the; limitedofgovernment Union, thoughthethis: —that
ip of Thissupreme sphereis its action.powers,its within

It is theresult from its nature.necessarilyseemwould to
itdelegated by all; repre-itsall; powersof aregovernment

beThough mayfor one Stateall, anyand actssents all..
to.no State isoperations, willingitswilling.to control

onnation,The those sub-to control them.allow others
it bind com-jects act,on mustwhich can itsnecessarily^
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this is notparts. questionBut left to mere reason:ponent
express terms, it, byin decidedpeople have, saying,the

of States,and the- the Unitedconstitution,‘this laws
.pursuance thereof,in . . shallshall be madewhich

andsupreme land,’ by requiringof the that thebe the law
legislatures, and the officers ofof the state themembers

departments States,and of the shalljudicialexecutive
government’it. The offidelitythe oath of to thetake

limited inStates, then, though powers,its is su-"United
laws, pursuancein ofpreme; and when made the con-its

‘of thestitution, supreme land,form inanythingthe law
to theany State,the constitution or laws of contrary

■notwithstanding.’
426) is, that(p. great principle“This the constitution

pursuancethe in thereofand laws made are thatsupreme;
control and ofthey respectivethe constitution laws the

States, and be bycannot controlled them.”
. appositeparticularly repetitionAnd is the of that prin-

in 124ciple Alabama, 465,Smith v. U. S. 473:
grant“The to inpower Congressof the Constitution

regulate foreignwithto commerce nations and among
conceded,it isStates, paramountthe several' is over all

powers which, in notlegislative consequence of having
granted Congress,been to are reserved to the States.

legislationIt that aany State, althoughfollows of in pur-
of an acknowledged power it,suance reserved to which

ofconflicts with the actual the power Congressexercise of
over the of mustsubject commerce, give beforeway the

of nationalsupremacy authority.”the
True, prior presentto the act the laws -of the several

regardedStates were as determinative of liabilitythe of
inemployers engaged injuriescommerce forinterstate

by employésreceived their in suchengagedwhile com-
merce. But Congress, althoughthat was because empow-

thereon,to notregulate subject,ered that had acted and
because the is one fallssubject policewhich within the
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ofpower inthe States the absence of action by Congress...
Sherlock v. 93Alling, 99;U. S. Smith 124Alabama, U.v. S.
465, 473, 480, 482; RailwayNashville v. Alabama,&c..
128 96, 99; Colorado, 137,U. S. Reid 187 U. S.v­ 146.

affected,inaction of however, inCongress,The no.wise
its power subject.the The 21Lottawanna,qver Wall.
558, 581; FerryGloucester v. Pennsylvania, 114 U. S.Co.
196, 215. Congress acted,And thát has the oflawsnow
the inStates, field,so far as cover samethey super-the are
seded, for that which is notnecessarily supreme must
yield to that is. Colorado andGulf,which Santa Rail-Fe
way Co. Hefley, 98,v. 158 Southern104; RailwayU.S. Co.

Reid,v. 222 U. S. 424; RailwayNorthern Co. v.Pacific
222 S.Washington, 370.U.

We come next to. arisingconsider whether underrights
the congressional as.of inmay enforced, right,act be

pre-the courts- of their asjurisdiction,the States when
by laws,scribed local is to the occasion.adequate, The

of in ofbegunthe cases now before was one the Su-first us
Connecticut, and,of of inperior the. State thatCourts

case, Errors of the StateSupremethe Court answeredof
That, however,inquestion negative.the the was not

Superior Courts,thejurisdictionbecause the ofordinary
State,of theas-defined the laws wasby andconstitution

adapted adjudicationor not to theinadequatedeemed
ofof á the Courtcase, Supremesuch but because Errors
impliedlyof that the actopinion. (1)was congressional

it createsrightsthe enforcement of therestricts which to
courts,, (2) that, so,the Federal and if this^be not the Su-

at ofperior cognizanceCourts are decline actionsliberty to
rights arising (a)to enforce under that because theact>

it is acóord thepolicy policymanifested not in withby
to em-.respecting employersof State ofliabilitythe the
inby the latter while theployés injuriesfor received

former, (b) it bé inconvenient andof and wouldservicé the
in cases of thecourt, dealingfor the same with-confusing
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in oftó some the standardsgeneral class, applysame
incongressional act and othersthebyestablishedright

ofrecognized the laws thebydifferent standardsthe
State.

en-,to, theto thatunable viewquiteare assentWe the
the actrights congressionalof the which createsforcement

to theintended to be restrictédoriginallywas Federal
nothing suggestivewhich is ofThe-act containscourts.

in this the. intention ofrestriction,a and situationsuch
, generalin theprovisiontheCongress byreflectedwas

"circuit of theact, “That the courts Unitedjurisdictional
with theconcurrentoriginal cognizance,shall haveStates

nature,allStates,the of suits a atseveral of civilcourts of
common disputeor where inin..¿equity,law the matter

and costs, the sum or valueexceeds, exclusive of interest
thearising.thousand under Constitutiontwoof .anddollars^

August 1888, 2513,the United States.” Stat.or laws of
624,Connolly, 637;1. Robb v. 111 U.433, 866,c. S.§

222Barnes, emphasizedU. S. 513. isUnited ThisStates v.
upon act inengrafted originaltheby'the amendment

“The¿jurisdiction of the courts of1910, to the effect that
Actunder this shall be concurrent withUnited Statesthe-"

States, arisingthe courts the several no caseandthat of of
court,Act ofbrought anythis and in. com­stateunder

,be removed ofjurisdiction shall to courtpetent any the
amendment, its lan­byStates.”. as appearsUnited .The

of granting jurisdictioninstead to the stateguage, courts,
-that already possessed it.presupposes they

ofBecause in thegeneral opinionsome observations
thatSupreme Errors,of Court of and to the end thethe

remaining ground decision therein mayof advanced be
accurately understood,more we deem toit well observe.

Congressnotthere any attempt byinvolvedis. here..that
courts orenlarge regulate jurisdictionto or the of state to

only aprocedure,or affect inodes of butcontrol their
ju-itsduty court, ordinaryof the of such áquestion when
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prescribed by appropriaterisdiction local laws is toas. the
is moccasion and invoked thoseconformity laws,with to

an acognizance righttake of action to enforce of civil re-
covery arising Congressunder the act of susceptibleand

adjudication accordingof to the prevailing rules of pro-
saycedure. We “when its asordinary jurisdiction pre-

scribed local is to theby appropriatelaws occasion,”
because we are advised the of Supremedecisions theby.

SuperiorCourt of Errors that the theCourts areStateof
of general empoweredcourts arejurisdiction, to take

ofcognizance actions to recover for personal injuries .and
anddeath,for are accustomed to that jurisdiction,exercise

cases,inonly rightnot where the of aroseaction under the
of State,laws that alsoTn it incases arose an-but. where
State, laws,other under its and in incircumstances which

of .givethe laws Connecticut no asright of whererecovery,
negligencethe causal was that of a fellow-servant.

suggestionThe that the act of is inCongress not har-
mony the ofwith the andpolicy State, therefore that the

of the.courts State are free to decline jurisdiction, quiteis
because,inadmissible, it inpresupposes legalwhat con-

templation does not inexist. theWhen.Congress, exertion-
to itpower Constitution,of confided theby adoptedthe

act, spokeit for all the people States,that and all the and
thereby established policya for That is aspolicy all.

policy ofmuch the Connecticut as if act hadthe emanated
legislature, respectedfrom its own should be accord-and

in the courts of the saidingly, byState. this courtAs was
v. Houseman, 136,in 93 137:130,U. S.Claflin

“The laws of inthe United States are laws the several
States, just bindingand as much on the citizens .and courts

as the aré. isthereof State laws The United States not a
foreign regardsas issovereignty States,several but athe.

paramount'itsconcurrent, and, jurisdiction,within sov-
givesanereignty. CongréSs penalty,. . If act of a..

aggrieved,civil to a[meaning partyand withoutremedial]
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is no reasonenforcement,for therespecifying a itsremedy
enforced,it if otherwisewhy providednot beshould not

áaction in stateby properact of aCongress,someby
derives its existenceThe fact that-a statecourt. court

itwhyis no reasonstate lawsand functions from the
is also to thesubjectbecause itrelief;afford’not.should

much bound toStates, jústof and is asUnitedlaws- the
it isState as tooperativethese as within therecognize

onetogetherstate The tworecognize laws. formthe.
the of thejurisprudence,of- which lawsystem constitutes

jurisdictionsand courts ofState;for the the the twoland
other, bynot each toforeign to nor be'treatedare each.

such) country, havingbut as courts of the Sameother as
.. .and..partlydifferentjurisdiction partly concurrent.-

neither cantrue, sovereignties distinct,is the are andIt
of asproper jurisdiction other,the.interfere with wasthe

in; ofChief Justice the'caseby Taney,shownclearlyso
506;21 hence the state courtsBooth,v. How. andAbleman

courts,no action of the Federalpowerhave to revise the
the Federal Con-state, excéptnor the Federal the where

noare But this is reason whyor laws involved'..stitution
prosecutionfor the ofopenshould not bethe state courts

States,of laws of the United torights growing out the
■notjurisdiction competent, andtheir iswhich denied.”

juris-exercise ofdisposedare not. to that theWe believe
the will by any ap-state courts he attendedbydiction

but, be this .as"confusion;or itpreciable inconvenience
decliningit reason for ano con-may, affords jurisdiction

jurisdictiontheThe existence offerred law. createsby
exercise, it, and that itsimplication dutyof to exercisean

against implication.not militate thatbé.onerouS doesmay
in judicial proceed-norBesides, it is new unusualneither

situations,ofdifferent to differentings lawapply rulestP
¿ven although possessing some elements ofsubjects,and

carrier,publicthe of a forliabilityas wheresimilarity,
upon injured personturns whetherinjuriespersonal the
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was an ora-passenger, stranger.a But it neveremployé'
has supposedbeen at libertythat'courts to declineare
cognizance of particülarcases of a merelyclass because tlie

-to inappliedrules of law be adjudicationtheir are unlike
inappliedthose other cases.

concludeWe that the in ques-under actrights,arising
be enforced,tion as of in the of themay courtsright,

jurisdiction* laws,when their byas localprescribed,States
is toadequate the occasion.

In 289 rulings cause,No. several in ofprogressthe the
by said,not covered what already has been called-inare
itbut suffices to of that have beenquestion, theythemsay

find,considered, and that nocarefully we reversible error
in them.

■170, and are andIn Nos. 290 the judgments289 affirmed,
' 120 is reversed and cause isjudgmentin No. the the

remanded not inconsistent withproceedingsfor further
• opinion.this

KIRKENDALL,v.WING TREASURER OFQUONG
COUNTY, MONTANA.AND CLARKLEWIS

OFTO COURT OF STATETHE SUPREME THE MONTANA.ERROR

18, January 22,Argued 1912.1911. Decided119. DecemberNo.

by adjustingprotection' itsdeny equal of the lawsnotA doesState
industries.to certainlawsrevenue favor

although andStates, more restrictionsthe withState, like UnitedA
mayif dis-carry policya even the courtsdegree, may outlessato

thereof.to the wisdomagree as
longmay soits a State make discriminationscarrying policy,outIn

■ arbitrary.-purelyorthey'are not- unreasonableas
prejudice to 'de-presented case,in this and withoutasrecordtheOn

way,the’question, if raised in the statute oftermining a different


