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TOOKEY, J.

appeal,In this criminalconsolidated defendant
appeals judgments raising multipleconviction,two of
assignments onlyof error.1 We write to address defendant’s

assignments rejectfirst, second, and of anderror,seventh
remaining assignmentshis without discussion. In his first

assignments argueserror,and second of defendant that the
by denying judg-trial court erred defendant’s formotions

(Countsacquittal identityment of on two counts of theft 3
4). assignment argueserror,and In his seventh of defendant

plainly by failing spontethat the trial court erred to sua
jury jurorsinstruct the that 10 moreor needed to concur

guilty princi-on whether defendant ofwas each count as a
pal anor as aider and For follow,abettor. the reasons that
in 3;case number we20-12-18630, reverse Count reverse

resentencing;and remand 1 2;Counts and remand for and
otherwise affirm. In case number 20-13-03790 we affirm.

I. WHAT ACONSTITUTES “TRANSFER” FOR
165.800(1)PURPOSES OF ORS

begin assign-We with defendant’s first and second
error,ments of in which he asserts that the trial court erred

judgment acquittalwhen it denied his ofmotions for on two
identity assignments presentcounts of theft. Both of error
legal question rulingsthe same the trial court’s—whether

interpretationproperwere on abased of the term “trans-
165.800(1). interpretationfers” in ORS “Atrial court’s of a

legal Thompson,statute is reviewed for error.” State v. 328
(1999).256,Or 248, 879, den,971 P2d cert 527 US 1042 See

(2016) (whereAppRitter, 281,State v. 280 Or 380 P3d 1160 a
judgment acquittaltrial court’s denial a forof motion of cen-

meaning definingters on the of the offense,statute the the
statutory interpretation).issue is one of After we settle the

legal proper interpretationofissue the of the term “trans-
165.800(1), lightfers” in ORS we view “the evidence in the

most favorable to the state” to determine awhether “ratio-
nal trier of fact havecould found that the essential elements

proved beyondof the crime had been a reasonable doubt.”
(2004)Paragon, AppState v. Or 265, 267,195 97 P3d 691

1 Case numbers 20-12-18630 and 20-13-03790 were consolidated for trial.
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(1991)).(citing P2d 839Rose, 274, 281,311 Or 810State v.
standard, the facts in thewith that we stateIn accordance

light most favorable to the state. Id.
BackgroundA. Factual

Julyrunning 31,returned from errands onThe victim
had into his house2012, to discover that someone broken

County property $30,000,aboutin Lane and stolen worth
jewelry.including The victim hada credit card and been

away roughly When hefrom his house for 45 minutes.
of hishome, the victim noticed that the back doorarrived

up,” belongings all“all busted his were “scatteredhouse was
reportedhad into. The victimover,”and his safe been broken

p.m.the crime at 12:03
day, p.m., defendant,at 12:00That same about

by purchaseaccompanied at a Kohl’s storeSeaward, made a
the victim’s home.the credit card that was stolen fromwith

swipedcompleting purchase, the credit cardIn the defendant
p.m., accompa-defendant, stillat the sales counter. At 12:56

jewelryby the that had been sto-Seaward,nied sold some of
Buyers.called Goldthe victim’s home to a businesslen from
Macy’sp.m., aand enteredAt 3:27 defendant Seaward

pickeddepartment Defendant leftand out some items.store
purchasing thewas the items withthe store as Seaward

purchasecompleted thestolen credit card. Seawardvictim’s
p.m.,by swiping At 5:15credit card at the sales counter.the

jewelry to a second-handmore of the stolendefendant sold
Augustdays 2, defen-later,Place. oncalled Your Twostore

Eugenejewelry Coin andthe victim’s atdant sold more of
Jewelry.

charged20-12-18630, wasdefendantIn case number
(Count 1)degreeburglary andin the firstone count ofwith

(Count 2)degreeaggravated theft in the firstofone count
home,the victim’sand theft of items fromfor the break-in

4)(Countsidentity for the use oftheft 3 andcounts oftwo
Macy’s, and two countsandcredit card at Kohl’sthe victim’s

6)(Counts jewelrysellingfirst-degree thatfortheft 5 andof
Buyers andto Goldfrom the victim’s homehad been stolen

20-13-03790, defendant wasInYour Place. case number
sellingfirst-degreecharged moretheft forone count ofwith

Jewelry.Eugenejewelry to Coin andthe victim’sof
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identity charge, allegedThe first theft 3,Count
unlawfully,defendant,that “did thewith intent to deceive or

personal [the victim]defraud, transfer identification of at the
alleged unlawfully,defendant,Kohl’sstore.” Count 4 that “did

personaldefraud,with the intent to deceive or transfer identi-
[the victim] Macy’s trial,fication of at the store.”At defendant

judgment acquittalmoved at the close of the state’s case for of
identity charges. disputedon the theft Defendant the mean-

ing identityof the term “transfers” in the statute,theft ORS
165.800(1).2 argued “dictionaryDefendant that the talks

being conveying taking legalabout transfer defined as or over
right. supporttitle And Ior submit that the evidence does not

***swiping [of card]a transfer in Athis case. a credit is a
a credit card,use of not a transfer.” The that,state countered

person swipes partwhen a a credit card as of a transaction,
system conveys particular“an electronic over the credit card

*** billing system,number into an account then that is a
just arbitrary swipe.”3transfer. It’s not a—some

judg-The trial court denied defendant’s motion for
acquittal, stating personment of that “a commits the crime

identity person person’sof theft if that transfers to the own
person.use” the credit card of another It ruled that “the

suggests exactlyevidence that that’s what defendant did. He
personaltransferred to his use the credit card number of

buy things Additionally,the victim and he used it to with it.”
judg-at the trial,close of defendant renewed his motion for a

acquittal argumentment of without further and the trial
court denied the renewed motion for the same reason that it
had denied the earlier motion.

jury guilty chargedA found defendant of all of the
jurycrimes. In case 20-12-18630,number the found

2 165.800(1) provides, part: personORS identityin “A commits the crime of
*** ***person, defraud,theft if the with the intent to deceive or to transfers the

personal person.” Additionally, “personalidentification of another identification”
165.800(4)(b)(H).includes “a credit card account.” ORS

3 appeal, argues encompasses handingOn the state that ‘“transfers’ a stolen
processing.”credit card to a argumentstore clerk for We decline to reach that

trial; argument swipingbecause it was never made at the state’s at trial was that
Dimensions,the credit card was a “transfer.” See Outdoor Media Inc. v. State of

(2001) (we634,Oregon, 660,331 Or 20 P3d 180 will not consider an alternative
losing party mightbasis for affirmance “if the have created a recorddifferent

(emphasis original)).below” in
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(Count 1),degreeguilty burglaryof in the firstdefendant
(Count 2),degreeaggravated countstheft in the first two

(Counts 4),identity of first-3 and and two countsof theft
(Counts 6).degree 55 and The convictions on Countstheft

aggra-merged 2,the conviction on Countand 6 were with
degree. 20-13-03790,in In case numbervated theft the first

guilty in the firstfound of one count of theftdefendant was
mergeddegree, with the con-and that conviction was also

degree,aggravated inin the first2,for Count theftviction
20-12-18630.case number

argumentappeal, thatdefendant renews hisOn
legislature “transfers,” as it isdid not intend the termthe

165.800(1), tendering a cardin to include creditused ORS
making purchase. The statein the course of aof another

meaningcontending plainresponds, the wordthat the of
165.800(1), greaterin ofin ORS read the context“transfer”

legislature intended that thestatute, reveals that thethe
use ofwould cover such an unauthorizedterm “transfers”

person’s credit card.another

Statutory Interpretation ORSUnderB. of “Transfers”
165.800(1)

interpretation of aabove,noted “a trial court’sAs
legal Thompson, aterror.” 328 Orstatute is reviewed for

leg-interpret “[w]e thestatute,we a ascertain256. When
examiningby inthe text of the statuteintentionsislature’s

legislative history,along and, ifcontext, with relevantits
necessary, Cloutier, 351 OrState v.canons of construction.”

(2011) (citing Gaines,v. 346 Or1234 State68, 75, 261 P3d
(2009)).P3d 1042160, 171-73,206

statutory it is “thetext becauseWe start with the
legislature’s v. Bureauthe intent.” PGEbest evidence of of

(1993).606, 610, 859 P2d 1143Industries, 317 OrLabor and
165.800(1) provides: person of“A commits the crimeORS

identity person, orthe intent to deceivetheft if the with
possesses, ortransfers, creates, uttersdefraud, obtains,to

personalperson’s the identificationthe own useconverts to
statutorilyperson.” “transfers” is notThe termof another

dictionary thedefinitions to ascertaindefined so we look to
(usingmeaningplain Gaines, 346 Or at 175the term. Seeof
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dictionary plain,definitions to discern the natural, and
terms).ordinary meaning of

dictionaryWe first review the various definitions
presented by parties. Considering plain,the natural,the

ordinary meaningand of in case,“transfers” this that term
interpreted encompasscould be to defendant’s conduct. See

Dictionary (unabridgedWebstersThird New Int’l 2426-27 ed
2002) (defining pass per-“transfer” as “to cause to from one

thing transmit”). interpre-son or to another: Under such an
swiping likelytation, a credit card would constitute a trans-

identifyingfer because it would “transmit” the number of
person’s person thinga credit card account “from one or to

another.” Id.

interpreted narrowly“Transfers” could also be more
(anegotiate possessionas “to make over or the or control of

right, property) by legal processtitle, or a usu. for a consid­
[.]” byeration Id. Furthermore, “transfer” is defined Black’s

(9thDictionary 2009), passLaw 1636 ed as “to or hand over
esp. change possessionfrom one another,to to over the or

** * give.”control of. To sell or See State Hess, 647,v. 342 Or
(2007) (using “stipulation”650, 159 P3d 309 Black’sto define

term).legal interpretation,as a Under this the transmission
identifying person’sof the number of a credit card account

by swiping likelyit at a terminal would not be a transfer.
interpretation,Instead, under this transfer,to be a another

person’s credit card information would need sold,to be or
possession given, per­or control would need to be ato third

deceptive purposes.son for fraudulent or

construingAs we below,conclude context dictates
165.800(1) sellingthe term giving“transfers” in ORS as or

possession person’s personalor control of another identifica-
person deceptivetion a purposes.to third for fraudulent or

supportsContext that construction of the term “transfers”
general assumption leg-because there is a that “when the

employsislature different terms within the same statute, it
meaningsintends different for those terms.” Meek,State v.

(2014) (internalApp quota-266 Or 550, 556, 338 P3d 767
omitted). Additionally, general“[a]stion marks a rule, we

gives possible,construe a statute in a manner that effect, if
provisions.” Crystalto all Dept.its Communications, Inc. v.
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(2013) (citingRev., 300, 311,353 Or 297 P3d 1256 ORSof
(“[W]here provisions particu-174.010 there are several or

possible, adoptedlars such ifis,construction to be as will
all.”)).give effect to

165.800(1), appearsIn ORS the term “transfers”
describing waysverbs,with five other each different of com-

mitting identity possesses,“obtains, transfers,theft: cre-
person’s personalates, utters or converts to the own use” the
together,identification of another. Read those different verbs

particular identityaddress acts that constitute the crime of
legislatureand, noted,theft as we assume that the used dif-

specify typesferent terms in order to various of acts that
identitycould constitute the crime of Iftheft. we construe

proposes, spe-“transfers” as defendant it would address the
trafficking personalcific act of identification —the situation
person personalin which a the“transfers” identification of

by selling giving possessionanother or or control of that
personal personidentification to a third for fraudulent or
deceptive purposes. “giveThat construction would effect to

particular provisionsall” the 174.010;in the statute. ORS
Stamper, AppState v. 413, 418, 172, den,197 Or 106 P3d rev

(2005) (“[W]e legislature339 Or 230 assume that the did
any portion meaninglessnot intend of enactments toits be

surplusage”).

Additionally, prior interpretationswe consider ofthe
165.800(1) analyzingin ORS are interms when we the text

***(“Our analysisCloutier,its context. 351 Or at 100 is also
by priorinformed this court’s construction of that statute

predecessors.”). Medina, 254, 272,or its In State v. 357 Or
(2015), Supreme355 P3d 108 the Court construed the terms

165.800(1), person’sin to theORS “utters” and “converts
[the]Medina,own use.” In “after defendant was arrested

police fingerprinted,”’station,and taken to the he ‘was and
“falsely [asigned fingerprint property receipt] thatcard and

theygovernment officials created for their own use and that
[the] signature.”tendered to defendant for his Id. at 266.

identity “‘uttering’The defendant was indicted for theft for
person’s personalanother identification” and the indictment

[ed] [his]alleged to ownalso that the defendant “convert
personaluse” the identification of another. Id. at 267.
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“con-how the terms “utter” andThe court examined
person’s used in related statutes.the own use” areverts to

(“[W]e ordinarily(citing Cloutier, 351 Or at 99Id. at 266-68
legislature the terms in related stat-that the usesassume

consistently.”)). rejected interpretationIt our ofutes broad
“legislature“utter,” that the usedthe term and concluded

it in thein the same sense that it had usedthe word ‘utter’
forgery [ORS 165.002],” and, thus, the state had tostatute
prove tendered either of thosethat the defendant “offered or

light interpre-police.” Id. at 266.4 In of thatdocuments to
held that the trial court could not reason-tation, the court

ably fin-that the defendant “‘uttered’ either thehave found
property receipt” signedgerprint the when he andcard or

completed forms “all the record shows is thatthose because
falsely signed governmenttwo documents thatdefendant

theytheir own use and that tendered toofficials created for
signature.” Id. at 266-67.defendant for his

anotherNext, the court determined that “to convert
personalperson’s use,identification to his or her own a defen-

appropriate,take, or somehow divest the otherdant must
person personal requisiteand,their identification with theof

personalintent, that identification for the defendant’suse
purposes.” Medina, 357 Or at 271. The court concludedown

falsely signing“[i]n documents,that those two defendant
appropriate thetake, divest,did not or somehow documents”

reasonablynot find that theand, thus, the trial court could
person’s identity for hisdefendant had converted another

underlyingnoted that theown use. Id. The court based on
“may forgeryguilty forconduct, the defendant have been of

4 165.007(l)(b), provides person forgery“[a]ORS that commits the crime of
***if, injure defraud,degree personwith the intent to or thein the second

person forged.”[u]tiers a written instrument that the knows to be ORS
***165.002(7) that,provides, part, requiresin “unless the context otherwise

issue, deliver, circulate, disseminate,publish,[t] oro ‘utter’ means to transfer
added.)object (Emphasisor other to another.” Totender a written instrument

only way by the criminal conduct described in“utter” is the which to commit
165.007(l)(b) broadly bygeneral prohibition it defined ORSORS and as a is

165.002(7) discussion,encompass Conversely, we in ourto various acts. as note
particular that are meantORS 165.800 uses different verbs to describe the acts

and, “transfers,”consequently, the term as itto be covered under the statute
165.800, “uttering”an act that is distinct from theis used in ORS describes

Communications,Crystal Inc.,personal another. See 353 Or atidentification of
(“As effect,rule,general giveswe a in a manner that if311 a construe statute

possible, provisions.”).to all its



523

falsely signing completing”or a written instrument or “iden-
falselytity ‘creating’ personaltheft for the identification of

charged only utteringanother,” but the state defendant with
converting person’stheand to own use. Id. at 267-71.

Accordingly, although waysthe various to commit
165.800(1)identity maythe offense of theft described in ORS

overlap, argu-have some Medina tends to rebut the state’s
committingment that the various means of the offense must

broadly possible.be as as The court inconstrued Medina
prohibited acts,noted the differences in these construed

committing identitythe various means of theft in ORS
165.800(1) as distinct acts that can constitute the crime of
identity theft, and limited the state to “the substantive alle-
gations in the indictment.” Id. at 267.

legislative history supportsOur review of the the
conclusion that the term “transfers” includedwas to address

particular trafficking personalthe act of identification —that
person personalis, the situation in which a “transfers” the

by selling giving possessionidentification of another or or
personal personcontrol of that identification to a third for

deceptive purposes.fraudulent below,or As discussed that
history strongly suggests that the term “transfers” was

165.800(1) partwritten into ORS of an effort toas harmo-
identitythat with a federal theft law that madenize statute

“knowingly []it a transfer orfederal offense for someone to
authority,use[], without lawful a means of identification of

person commit, abet,another with the intent to or to aid and
activityany unlawful that constitutes a violation of Federal

anyfelony applicableLaw, or that constitutes a under State
Identity Assumption Deterrenceor local law.” Theft and

(1998).§1998, 105-318, 3,Act L 112 3007 Theof Pub Stat
legislative history Congressof that federal law shows that

traffickingprohibitintended the term “transfers” to the of
identity meaninginformation, and a distinct andto have
apart from “uses.”

identitybegin Oregon’s which,We with theft law
Oregon legislaturewhen first introduced to the as House

(HB 2623), termBill 2623 did not contain the “transfers.”
HBFile, 2623, 1, Rather,Bill HB Feb 1999. 2623 would

“[Representshave made it a crime where someone that the
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“ attempts[u]person”person or to use”another and sesis
per-identifyingperson’s “personal information orotherthe

*** anything ofto obtainidentification documentsonal
(describingMedina, 357 Or at 260-61Id.', see alsovalue.”

165.800). hearinghistory Duringlegislative aof ORSthe
Judiciary Criminal1999,in March the Houseon HB 2623

committee)(the testimonyreceived describ-Law Committee
Assumptioning Identity and Deterrencethe federal Theft

Tapeyearenacted the before.1998,Act of which had been
Recording, Judiciary Committee, HBHouse Criminal Law

(statementsTape25, 1999, 105, Side A of Adam2623, Mar
Mannix).RepHeaton and Kevin

Roger Beyer,Rep. hadHeaton,Adam an intern for
legislation and testified that theresearched the federal

Identitypassed 4151,HR the Federal Theft and“House has
Assumption itDeterrence Act of 1998” and that was wait-

(statementing signature.the President’s Id. of Adamfor
Heaton). Following testimony,that committee chairman

***Rep. said,Mannix “So what we should do is lookKevin
legislationcan make sure that our law or ourto how we

by Congress, cer-that we feel directed but weblends—not
tainly copaceticwould want to see if we’re with whatever

(statement Repbeing ofis done at the national level.” Id.
Mannix). hearing, Rep.in Mannix added:Kevin Later the

***according summary, ameasure,“That to this makes it
knowingly possess, use, with-federal crime to transfer or

authority, a means of identification of anotherout lawful
Tapeperson act.”with the intent to commit an unlawful

Recording, Judiciary Committee,Criminal Law HBHouse
(statement RepTape2623, 25, 1999, 106,Mar Side A of

Mannix). by Rep.Although language quotedKevin the
priorappears version ofMannix to have come from a Senate

Rep. explainedlaw, 512, McCollum,S U.S. Billthe federal
during Congressional proceedings that,HR asthe on 4151

“language 512,the text of S.amended, the will be similar to
subject bodypassed in thea bill on this same that other

posses-by the mereunanimous consent” and would “delete
[.]”personal identifyingof information from the offensesion

(Oct 1998) (statementCong H9993, 7, of144 Rec H9997
McCollum); CongRep compare Bill 512,Bill Senate S 105th

(1998) (as by Judiciary,reported§ on2 Senate Committee
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1998)July (making “knowingly pos-9, it a crime where one
authority,sesses, transfers, uses,or without lawful a means

person”) Identityof identification of another with Theft and
Assumption §1998,Deterrence Act of L 105-318, 3,112Pub

(1998) (amendingStat 3007 18 USC section 1028 to make
“knowinglyit a crime where one uses,transfers or without

another”).authority,lawful a means of identification of

May following hearing4,On 1999, the March on
stripped identity provi-2623,HB the committee the theft

separateHBsions from 2623 and inserted bill,them into a
Tape Recording, JudiciaryHB 3057. House Criminal Law

(state-May TapeCommittee, HB 3057, 4, 1999, A179, Side
(describ-counsel);ment of Medina,committee 357 Or at 261

ing process practice colloquiallythe “aas that is known
‘gutting stuffing’”).as and 3057,As amended into HB the

identity provision included,theft time,for the first the term
provided, part: person“transfers” and in “A commits the

(a)identity person,crime of theft if the with the intent: To
possesses,defraud, obtains, creates, utters or con-transfers,

person’s personalverts to the own use the identification of
person[.]” A-Engrossed Mayanother Bill File, 3057,HB 13,

added);(emphasis Legislative1999 Medina, 357 Or at 261.
history provides explanation change wordingno for this in

Rep.other than Mannix’s announced intention to “make
Oregonsure” that the statute “blends” with the federal iden-

(“[W]hentity Medina,theft law. See 357 Or at n266 7 the
Judiciary expandedHouse Criminal Law Committee the

***prohibited identitylist of inacts the theft statute no one
meant.”).discussed what those terms

Oregon legislature adoptsWhen the a statute based
may legislative historylaw,on federal we examine the of
guidance interpretingthat federal law for in the state stat-

Universityute. PSU,PSU Association v. 352 Orof Professors
(2012) (“[T]his repeatedly697, 710-11, 291 P3d 658 court

Oregon may prece-has stated that courts examine federal
support theydent for contextual when construe state stat-

law.”);parallelutes that federal see also McKean-Coffman
(1992)Employment Div., 543, 550,v. 312 Or 824 P2d 410

(legislative history persuasiveof a federal in inter-statute is
statute).preting Oregonan statute based on that federal
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Identity Assumption and Deterrence ActTheftThe
Act)(the existingan stat-was enacted to amendof 1998 1998

identity § 1028,fraud,document 18 USCute that dealt with
identityby adding provisions to addressnew information

(stat-(1998),Rep Cong, 2d 4105-274,105th Sessfraud. S No
principle purposeing “to extend 18a of the bill wasthat

[§] fraud in connection with1028, which criminalizesUSC
anddocuments, to cover the unlawful transferidentification

information”).identityuse of

1028(a)originally §enacted, set out sixAs 18 USC
identitycreating different offenses related tosubsections

Crime Control Act ofdocument fraud. False Identification
(a)(2)(1982).97-398,L 96 Stat 2009 Subsection1982, Pub No

person “knowingly anit a crime where a transfersmade
or a false identification documentidentification document

knowing produced withoutthat such document was stolen or
1028(a)(2) (1982).authority.” § The HouseId.;lawful 18USC

Report Identification Crime Control Act of 1982for the False
(the Act) section-by-section analysisexplained in1982 its

knowing“[t]he offense is the transfer of an iden-that second
***. covers those whotification document This offense traf-

irrespectiveidentification,in or false of whetherstolenfic
Rep Cong,97-802,HR 97thconsideration was received.” No

(emphasisreprinted 3519,in 1982 USCCAN 3528Sess,2d
added). meaningReport distinguishedThe House the of the

unlawfully” meaningphrase intent to from the of“the use
unlawfully.”phrasethe “the intent to Id. at 3529transfer

added). “[t]he(emphases report explains that intent toThe
*** certify,unlawfully present, display,use is the intent to
***currencygive docu-or otherwise to the identification

any accepted [,]”that it whereasment in manner so would be
unlawfully pledge,sell,“the intent to transfer is the intent to

give,distribute, loan or otherwise transfer an identification
by federal, or law.”Id.in a manner forbidden state local

(a)(7),subsection,The 1998 Act inserted a new
person “knowinglya where a transferswhich made it crime

authority, ofuses,or without lawful a means ofidentification
person abet,commit,the intent to or to aid oranother with

**any activity Identity Assumptionunlawful *.” Theft and
§L 1121998, 105-318, 3,Deterrence Act of Pub Stat 3007
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1028(a)(7) (1998).(1998); §18 USC We have identified noth-
ing legislative history suggestsin the 1998 Act or its that

Congressthat intended the term “transfers,” as used in sub-
(a)(7), meaningsection to have a different than in subsec-

(a)(2). placement identity provi-tion Rather, the of the theft
among usingsion other subsections the same term indicates

meaningthe intent to maintain the same of transfer that
by Congresswas intended in the 1982 Act. See Barnhill v.

Johnson, 503 US 393, 406, 112 S Ct 1386, 118 L Ed 2d 39
(1992) (“Normally, we assume that the same terms have

meaningthe same in different sections of the same stat-
ute.”); (2005)Shaw,State v. 338 586, 603,Or 113 P3d 898
(same).

legislativeReferences to the term in“transfers” the
history of the 1998 Act confirm our conclusion. Those ref-

consistently personalerences reflect that the “transfer” of
trafficking personalidentification refers to the of identifi-

personalcation, and that the “transfer” of identification is
something personaldifferent from the “use” of identification.

example, Rep.For U.S. Bill McCollum, stated that “unfortu-
***nately, present,[a]t identitywhile the use of false doc-

***gathering personaluments is a crime, the and sale of
***identifying [and] [b]ecauseinformation is not of this

gap agencies onlyin law,the law enforcement can investi-
gate identitythe fraud that occurs after stolen information

(Oct 1998) (state-used[.]” Congis 144 H9993,Rec H9994 7,
McCollum).Rep Rep.ment of Bill McCollum that,noted as

result,a

“[t]he Secret Service has informed the Committee on the
Judiciary personalthat if the of identifierswere atransfer

they prosecute personscrime, wouldbe able to those who
many preventin this information and in cases thetraffic

by buyfraud that is later committed those who this infor-
mation from those whosell it.”

added).(emphases Additionally, Rep.Id. Bill McCollum
explained identity provisionthat, introduced,as the theft
required a defendant to have “transferred fiveor more means

proveof identification in order to the crime had been com-
requiring onlyproof singlemitted,” while of a use to violate

Rep. explainedthe law. Id. at H9997. McCollum then that
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[d] betweenthis distinction”had “eliminatethe committee
proverequired eachtoidentificationmeans ofthe number of

per-allowing[d] even onethatthat he “believeact, and added
unlawfullypersonidentity shouldsold to anotherto beson’s

Rep. amended,punished.” that,noted “asMcCollumId.be
*** provegovernmentrequires an unlawfulthethatthe bill

personalperson informationof theto anotheruse or transfer
added).(emphasisprove Id.the crime.”in order to

history,legislativelight which showsIn of that
in 18Congress “transfers,” as usedtermintended thethat

AssumptionIdentity andTheft1028 and theUSC section
something different frommean1998,Act of toDeterrence

traffickingprohibitspecifically, iden-the ofand, to“uses,”
ofinformation, our constructionanddocumentstification

165.800(1) comports with thein ORSthe term “transfers”
apparentOregon legislature’s the“make sure” thatintent to

explainedOregon and, asthe federal lawwithlaw “blends”
bysupportedpreviously, the textis alsothat construction

165.800(1).ORSand context of

ruling person thethat “a commitscourt’sThe trial
per-identity person thetransfers totheft if thatcrime of

person, renders theanotherthe credit card ofown use”son’s
165.800(1)person’sphrase use” in ORSthe own“converts to

AppStamper,“meaningless surplusage.” at 418. As197 Or
person’sby phrase the“converts toMedina, theconstrued

and, thus, we con-the term “utters”is distinct fromuse”
person’sphrase use” isto the own“covertsclude that the

transferringin“transfers,” thatfrom the termalso distinct
personal transfer-does not includeidentificationanother’s

person’sring atuse.” 357 Or“to the ownthe identification
266-71.

165.800(1), concludein ORS weTherefore, as used
personalperson identification ofthethat a “transfers”

per-by selling giving possession or control of thatoranother
decep-person orfor fraudulentto a thirdsonal identification

particularpurposes. theaddressesThat constructiontive
trafficking personal fraud orin identification —theharm of

by partiesmayidentity third whocommittedtheft that be
personal “trans-those whoidentification fromobtain stolen

fer” it.
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apply understandingWenow that ofthe term “trans-
previouslyfers” to the facts of this case. noted,As the state

argues identifyingthat defendant transferred the number of
separatethe victim’s credit card account two times.

IdentityC. Count 3: Theft
regardWith to the use ofthe stolen credit card at the

reasoning Supremestore,Kohl’s similar to the of the Court
regarding maythe defendant in Medina, defendant have

guilty prohibited 165.800(1),been of another act under ORS
charged only transferringbut the state defendant with the

personal example,identification of another. For the state
may provehave been able to that defendant converted the

by “tak[ing], appropriate [ing],credit card to his own use or
[ing]” swip-somehow divest the victim of his credit card and

ing the credit card for his Medina,own use. See 357 Or at
165.800(1)(describing person271 how a could violate ORS

by converting personalthe identification of another to the
use).person’s may proveown Or the state have been able to

possessedthat defendant the stolen credit card Kohl’s,at
intending purchase.and was to make a fraudulent But, as

was the case in Medina, the state is “limited to the substan-
allegationstive in the indictment.” Id. Here,at 267.5 the

gave possessionevidence shows that defendant or control
of the victim’s credit card information to Kohl’s for his own

give possessionfraudulent use. Defendant did not or control
of the victim’s credit card information to another to use to
defraud the Thus,victim at Kohl’s. a rational trier of fact

reasonablycould not find that defendant “transferred” the
165.800(1)credit card at Kohl’s under ORS and, therefore,

the trial court erred when it denied defendant’s motion for
qnjudgment acquittalof Count 3.

IdentityD. Count 4: Theft
regardWith theto use of the stolen credit card at

Macy’s, the evidence shows that after defendant used the

5 specificORS 165.055 addresses the act defendant committed when he
swiped pay personthe stolen credit card to for “Aitems: commits the crime of

if, defraud,injure per­fraudulent use of a credit card with the intent to theor
purpose obtaining propertyson uses a credit card for the of or services with the

*** (“[D]efen-­knowledge Medina,[t]he stolenf.]”that card is See 357 Or at 267
may guilty forgery falsely signing completing finger­dant have been of for or the

print property receipt.”).card and the
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pos-purchase Kohl’s, Seawardatto make thecredit card
Additionally,Macy’s. both defen-card atthe creditsessed

Macy’s, picked items, andoutentereddant and Seaward
purchasingas Seaward wasleft the storethen defendant

trier of fact couldA rationalthe credit card.the items with
gavereasonably defendantevidence thatinfer from that

possession credit card after hestolenof the victim’sSeward
it to defraud the victimcould useit at Kohl’sso Sewardused

Macy’s. itnot err when concludedthe trial court didThus,at
reasonably that defen-findtrier of fact couldthat a rational

ORSto Seward underthe credit card“transferred”dant
165.800(1) correctly defendant’stherefore, it deniedand,

respectjudgment acquittal 4.to Countof withmotion for
INSTRUCTIONCONCURRENCEII. JURY

assignmentdefendant’s seventhNext, we consider
assignment, defendantnoted, in his seventhof error. As

by failingplainlyargues to suacourt erredthat the trial
jurorsjurysponte needed tothat 10 or moreinstruct the

chargeguilty asof eachdefendant wasconcur on whether
principal an aider and abettor.the or as

closing arguments, trial court reviewedthePrior to
parties.juryproposed the Afterinstructions withthe

reviewing “Icourt,told the don’tinstructions,the defendant
gaveany theThe trial court thenerrors or omissions.”see

chargejurors inof eachthe on the elementsinstructions to
Additionally,liability principal.as theterms of defendant’s

accomplice liabil-forthe trial court included instructions
ity aiding abetting. However, the trial court didandand

they requiredjurors con-that were toinstruct thenot
guilty principala or andefendant was ascur on whether

accomplice.

juryon concurrence instructionsRecent case law
analysisguides Gaines, 275 Orin this case. In State v.our

(2015),App the availabil-736, P3d 1103 we addressed365
failing sponteity plain to sua instructerror review forof

jury jurors to concur on whetherthat 10 or more neededthe
guilty principal andor as an aiderwas as thedefendant

defen-Gaines, case,in in this afterAs was the caseabettor.
Phillips,Supreme State v.trial, the Court issueddant’s

(2013), explaining that “the606, P3d 236598,354 Or 317
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necessary prove liabilityelements to as an aider and abettor
ordinarily will not be coextensive with the elements neces-

“sary liabilityprove principal” [i]tto as a and, thus, follows
jurors usually agreethat 10 will have to on the elements

necessary prove aidingto that a defendant is liable for and
abetting person’sanother commission of a crime.”6

Accordingly, Phillipsafter Gaines,and it is error to
give jury compet-not a concurrence instruction if there are

ing liabilitytheories of as to whether a defendant was the
principal or an aider and abettor. However, for an error to
qualify plain review,for error

“(1) (2)legal ‘apparent,’error;it must be it must be such
legal point reasonably dispute’;obvious,that ‘the is not in

(3) appearand it must record,on the face of the thatsuch
go‘weneed not outside the record or choosebetween com-

peting compromiseit,inferences to find and the facts that
the error are irrefutable.’”

Jury, (2002),AppState v. 185 Or 132, 135, 57 P3d 970
(2003) (quotingden,rev 335 Or Brown,504 State v. 310 Or

(1990)). general,347, 355, 800 P2d 259 “Error, in must be
by existing appealdetermined the law at the time the is

decided, and not as of the time of trial.” Id. at 136.

regard requirementsWith to the first and third for
qualify plainan review,error to for error in Gaines we noted
Supreme generallythat “the Court and this court have

question juryheld that ‘the of what must be included in a
questioninstruction is a law,of and what was or was not

readily by examiningincluded is determined the instruc­
given.’” App (quotingtions 275 Or at 746 Lotches,State v.

(2000),455, 472,331 Or den,17 P3d 1045 cert 534 US 833
(2001)). giveThus, whether the trial court needed to a con­

presents question legalcurrence instruction a of error and
go jurywe need not outside of the findinstructions to the

facts that because, noted,constitute the error as the court
givedid not a such,concurrence instruction. As the first and

requirements qualify plainthird for the error to for error

6 differently,“Put if the state seeks to hold a defendant liable either as the
***principal juryor as an aider and abettor the trial court should instruct the

jurors agree legislatively necessarythat at least 10 must on each defined element
theory Phillips,to find the defendant under theliable one or other.” 354 Or at 606.
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ques­jury presents ainstructionmet because thereview are
legal the recordnot look outside oferror and we needtion of

find the facts.7to

errorwhether theHowever, we still must determine
legal pointapparent, rea-is obvious and notsuch that theis

plainqualifysonably dispute errorerror to forin for the
requirementregard forto the secondGaines,In withreview.

Phillips,“[a]fterplain it is ‘obvi-review, we held thaterror
competing theories ofthe state advancesthat,ous’ when

principal[the]liability or asacts asbased on a defendant’s
*** jury that ata must be instructedan aider and abettor

agreejurors underthe defendant is liable10 must thatleast
Accordingly,theory we examinethe other.” Id. at 748.one or

“[t]heexcept 3,8 and determine whethercount,each Count
given case,in with the evidenceinstructions this combined

requiredpresented, than thewould have allowed fewer
jurors principal,a andto find defendant liable asnumber of

jurorsrequired himof to find liablefewer than the number
accomplice.”Id.as an

Burglary Aggravated1 and 2: andA. Counts Theft
(Count 1)burglary thatThe for statedinstruction

*** [thatbeyondprove a reasonable doubt“the state must
unlawfully premisesdefendant] in theentered or remained

aggravatedcharge.” fordescribed in the The instruction
(Count 2)degree “the statein the first stated thattheft

***beyond [thatprove defendant],must a reasonable doubt
property[to] appropriate to himself tookwith the intent

Duringproperty jewelry its delibera-and from the owner.”
jury questions to the court concern-tions, the submitted two

burglary. jurying aiding-and-abetting asked,First,a the
burglary degree,in the first does the defendant have to“For

regardingdwelling? ruleOr,enter or remain in the does the
liabilityapply, for conduct of anotheraid or abet or criminal

responded “[t]heperson apply?” The court that instruction
regarding liability person aid orfor conduct of another and

7 error, analysisplain“[F] whether instructional error is our isor us to decide
‘obvious,’”i.e., apparent.normally determining whether the error waslimited to

Gaines, App275 Or at 746.
8 analyze alreadyhave determined thatWe do not Count 3 here because we

judgment acquittal.erred it denied defendant’s motion for ofthe trial court when
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apply jury regardabet to each count.” Next, asked,the “In
burglary degree,to in the first in abet,aid or does the word

procure procuring goods,mean the stolen or does it mean
procuring (funding contracting) burglary?”or the crime of

respondedThe court that “there is no further definition.” As
jury guilty burglaryabove,noted the found defendant of and

aggravated degree,theft in the first but there is no indica-
tion on the verdict form as to whether defendant was liable

principalas the or as an aider and abettor for either count.

regard burglaryWith to defendant’s convictions for
aggravated degree,and theft in the first for the break-in and

theft $10,000of items valued at over from the home,victim’s
presentedthe state no evidence as to whether it was defen-

actuallydant or Seaward who broke into the house and stole
argued jurythe items. The state that the could infer from

periodthe short of time between the break-in and when
began usingdefendant and Seaward the stolen credit card

sellingand items,the stolen that defendant was involved
burglary. Specifically, closing argument,in the in the state

jury, youtold the “I can’t tell if this defendant was the one
actuallywho went house,”into the but “I don’t even have to

***actually justhouse,show that he entered the that he
participant particular particularwas a in that that bur-—in

glary.” arguingThe state continued, that “it’sclear from the
surrounding participantevidence that he was an active in

burglary. principalthat aThere’s and an aider and abettor.”

light givenIn theof instructions and the state’s
theory liability, juryof defendant’s the should have been

jurors agreeinstructed that at least 10 must that defendant
principalwas liable as the or as an aider and abettor, as the

permitted jury guiltyinstructions the to find defendant as
principalthe and as an aider and Thus,abettor. the instruc-

apparent, legal pointtional error is such that the is obvious
reasonably dispute regardand not in 1with to Counts and

plain2, and is reviewable as error.

IdentityB. Count 4: Theft

regardWith to 4,defendant’s conviction on Count
identity transferring personaltheft for the identification for

Macy’sstore,use at the the instruction stated that “the state
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***beyond [thatprove defendant],a reasonable doubtmust
acting defraud,or transferredthe intent to deceivewith

Macy’s[the victim]personal at store.”identification ofthe
reasonablyarguments only supportcouldThe evidence and

liability: principaltheory acted as theof that defendantone
card to Seaward fortransferred the stolen creditwhen he

Macy’s. regardThe error with toher to use at instructional
legalapparent, point4 not such that the is obviousCount is

reasonably dispute and, thus,in not reviewable asand not
plain error.

Degree5 and 6: in the FirstC. Counts Theft
first-degreeregard theft,to Counts 5 and 6 forWith

provefor Count 5 stated that “the state mustthe instruction
***beyond [that defendant], with thea reasonable doubt

property disposedappropriate to of theintent to himself
byby selling property[theproperty victim], the at theowned

***Buyers [defendant]business; and knew or believedGold
subjectproperty the of theft.” The instructions forthe was

except jury find theidentical,Count 6 were that the had to
beyond “sellingguilty a doubt for thedefendant reasonable

argu-property The andat Your Place business.” evidence
present competing lia-ments did not theories of defendant’s

bility chargesprincipal Theas a or aider and abettor. were
jewelryon defendant’s sale of that he knew was sto-based

that, 5,for Count defendant waslen. The evidence shows
by manager Buyer’s the theidentified the at Gold as seller of

byproperty thestolen and that for Count 6 he was identified
jewelry. Thus,owner ofYour Place as the seller of the stolen

only theorypossible that defendantthe for those counts is
acting principal jewelry.as the when he sold the stolenwas

Accordingly, any regarderror with to Counts 5 and 6 is not
apparent, legal pointsuch that the is obvious and not rea-
sonably plaindispute and,in thus, not reviewable as error.

DegreeD. 20-13-03790: in the FirstCase Number Theft
Finally, single20-13-03790,in case for anumber
first-degree theft,count of the was identical toinstruction

except proveabove,Counts 5 and 6 that the state had to that
Jewelryproperty Eugenedefendant sold “the at Coin and

Eugene Jewelry identifiedbusiness.” The owner of Coin and
person jewelry. Thus,defendant as the who sold the stolen
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competing the-above, there were notwith Counts 5 and 6as
liability, the evidence shows that defendant wasories of and

Anyjewelry.acting principal he the stolenas the when sold
degree chargeregard intheft caseerror with to the first

legalapparent, such that the20-13-03790 is notnumber
reasonably disputepoint and, thus,in notis obvious and not

plainreviewable as error.

E. Exercise Discretionof
that the claimed error forGiven our conclusion
plain error,1 2 as we must decideCounts and is reviewable

to correct the error. Whenwhether to exercise our discretion
plaindeciding our discretion to correct awhether to exercise

error we consider
parties;competing of the the nature of the“the interests

justice par-gravity error;case; the ofthe the ends of in the
case; attention;ticular how the error came to the court’s

general requir-policies ruleand whether the behind the
ing preservation inhave served in the caseof error been

way, was, in man-i.e.,whether the trial court someanother
givenpresentedner, of the issue and anwith both sides

anyopportunity correct error.”to

nMeadows, Inc., 376, 6,312 Or 382 823v. PortlandAiles
(1991). maythe defendantP2d We also consider whether956

objectstrategic thechoice to not to instruc-have made a
515, 523, 173 P3d 822Fults,error. State v. 343 Ortional

(2007).

argues exercise ourthat we should notThe state
any defendant encour-to correct error becausediscretion

by “representingaged ‘errorsthat he noted nothe error
proposed Defendantin the instructions.”or omissions’

lightin ofthat exercise our discretioncontends we should
lengthybeing felonies, the sen-for seriousthe convictions

imposed, in a fair trial. Ininteresttence and defendant’s
theto correctGaines, to exercise our discretionwe chose

plain convictedthe “defendant wastrial court’s error when
felonysecond-degree robbery sentencedseriousof —and—a

jurorsimprisonment,” ofa sufficient numberto 70 months’
liability,theorysinglemay of andon anot have concurred

jurya con-trial, whether“at the time of defendant’sbecause
presentedrequired when the statecurrence instruction was
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liabilitycompeting certain as it waswas not astheories of
AppPhillips” 275 Or at 750-51.after

Gaines,in we exercisearticulatedFor the reasons
Here,on Counts 1 and 2.to correct the errorour discretion

burglary andof twowas convicteddefendant felonies—
first-degree aggravated 26 months’theft —and sentenced to

burglaryimprisonment months forconviction and 52for the
aggravated above, the state’stheft conviction. As notedthe

pos-theory liability the inference that defendantrested onof
shortly burglary and, thus,after thethe stolen itemssessed

jurorspersuaded of con-that a sufficient number“we are not
Additionally,theory liability.”single Id. at 750.a ofcurred on

givenjury instructions were onGaines,in defendant’sas
Phillips 27,was decided on December6, 2013,March before

plausible thatcan no inference defense2013, and “we discern
strategically anelected to not seek such instructioncounsel

Supreme Court would later makethe off chance that theon
requirement ourfor such an instruction ‘obvious’beforethe

appeal.”in defendant’s Id. at 751.9decision

3;In 20-12-18630 reversed on CountCase Number
2;Counts 1 and remanded forreversed and remanded on

resentencing; affirmed. In Case Number 20-13-otherwise
03790, affirmed.

9 Gaines, “any possible [the] defendant madeIn we addressed inference that
request analysisstrategic in ofa choice to not a concurrence instruction our

any App at 746-47 n 3exercise our discretion to correct error.” 275 Orwhether to
Fults, analyze potential strategic by(citing (opting defen­343 Or at 520 to choice

error,plainpart ofwhether to exercise discretion to correct asdant as of decision
all)).anyopposed to whether there was error at


