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tois no reasonimportant, therehaps more
ZENO,Anthony Plaintiff-Appellee,any cur-new hasthat the ownerbelieve

develop thetoor future inclinationrent v.
originally proposed.linesalong thesite

PINE PLAINS CENTRAL SCHOOLit is that likelihood existsshort of noThe
DISTRICT, Defendant-thecontroversy betweenthat the same

Appellant.again.everparties will arisesame

Docket No. 10-3604-cv.Second, for as­there is no basis
issued,ifanythat newsuming permit,

Appeals,States Court ofUnitedthat areview. To establishwould evade
Second Circuit.review, claimlikely to evade theclaim is

“inherently transitory” or theremust be 21,Oct. 2011.Argued:
that no trialmust be “a realistic threat

3,Dec. 2012.Decided:enoughhave time to decidecourt ever will
at­underlying issues” before mootnessthe

Cruz, plain­F.3d Thetaches. 252 at 535.
any such show­complainttiffs is bereft of

that theimprobableAnd in the eventing.
aapplicationan fornew owner submits

inpermit Grassyreconstruct Pond Roadto
that hasplaintiffmanner thethe same

everyobjectionable, there isfound to be
plaintiffthat the wouldreason to believe

permita thechallengeable to mount tobe
its Af­prior approval.to finalapplication

all, what occurredpreciselyter that is
developer originalsecured thewhen the

permit.

hintsplaintiffsFourth. The brief
arguments,arguments. Theseat other

however, develop­andlack both coherence
guessingRather than at what thesement.
may wemay portend,or notarguments

thatprudentialthe ruleuponfall back
in man­perfunctoryadverted to a“issues

ner, by effort at de­unaccompanied some
deemedveloped argumentation, are

Zannino, 895States v.waived.” United
Cir.1990).(1st1, 17F.2d

judgmentgo no further. TheWe need
court is affirmed.of the district

Affirmed.
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CABRANES,Before: LIVINGSTON,
CHIN,and Judges.Circuit

CHIN, Circuit Judge:

During his year school,freshman of high
(“Antho-plaintiff-appellee Anthony Zeno

ny”) Stissingtransferred to Mountain
(“SMHS”)High Plains,School in Pine

New York. partSMHS was a of defendant-
appellant Pine Plains Central School Dis-

(the “District”).trict His fellow students
himharassed for the next three-and-a-half
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incident,below, Anthony’s moth-After this firstaction con-broughtHe thisyears.
(“Mrs. Zeno”),deliberately er, voicedthe District was Zenotending that Cathleen

juryAto his harassment. to Johnprincipalindifferent her concerns SMHS
violating TitleDistrict liable forfound the Howe Zeno thatFrancis Howe. told Mrs.

(“TitleRights Act of 1964of the CivilVI wantyoua town and don’t[ ]“this is small
VI”) inmillionAnthonyawardedand $1.25 yourburning bridges.”to start
damages. year, Anthonyrest of the wasFor the

J.)1(Davison, Mag.courtThe district subjected to numerous racial comments
judgmentthe District’s motion fordenied at the For exam-and harassment school.

matter of law to Fed.pursuantas a stripped a necklace fromple, a student
50(b), grantedit ofbut remittiturR.Civ.P. neck, it. The studentAnthony’s breaking

to The Districtjurythe award million.$1 merely jokeincident was a andclaimed the
affirm.appeals. We apology: ‘Whoops,an didn’t meanoffered

blingofyour piece rapperfaketo break
BACKGROUND

bling.”
A. The Facts inci-Anthony repeatedly reported the

mostlightconstrue the facts in theWe wroteofficials. Mrs. Zenodents to school
See,Anthony. Townsende.g.,favorable to Kau-SuperintendentDistrict Dr. Lindato

Enters., Inc., 41, 51Benjaminv. 679 F.3d board, raising con-meyer and the school
Cir.2012).(2d racial attackscerns about students’ “verbal

hisAnthonyabuse” on andphysicaland
(JanuaryYear 2005—1. Freshman sister, inyounger who also a studentwas

2005)June Kaumeyer toneither offeredthe District.
2005,JanuaryIn when he was sixteen Zeno informed Howemeet with Mrs. nor

old, Anthony Long Is-years moved from of the letter.
Plains, County.Pine in Dutchessland to in-disciplining each studentBeyond

SMHS, homoge-raciallyat aHe enrolled
duringin incidents this semestervolved

representedwhere minoritiesnous school
warning suspension,or the Districtwith a

percent popu-five of theless than student
meas-implementnot other remedialdidyears precedinglation. For the several

to harass-responsein the studenturesenrollment,Anthony’s was devoidSMHS
Anthony.ment ofThatdisciplinary incidents.of bias-related

is dark-changed Anthonyafter —who (AugustSophomore Year 2005—2.
(half-white, half-Lati-and biracialskinned 2006)June

attendingno) began SMHS.— Escalating Harassmenta.
2005, afterFebruaryIn a few weeks

Anthony’s year atsecondThroughoutarrival, strangera toAnthony’s student —a
InSMHS, continued.student harassmenthim, screamingAnthony charged toward— hallway harass-pervasiveto theaddition“rip [Anthony’s] face off andthat he would

inci-by Anthony, specificreportedmentass,” don’t“[w]e... kick and that[his]
atracial tensionsescalatingdents revealedkind studentsyourwant here.” Other

SMHS.back, while unidentifiedaggressorheld the
a teammateexample, footballForAnthonyin athe crowd calledstudents

“heAnthony he him thatas toldpunchedhim wheregoand told to back to“nigger”
ass.”[Anthony’s]to kick blackgoingwashe came from.

judge.jurisdiction by magistrateaparties1. Both consented to
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cafeteria,student, peatedly reportedAnother in the told An- to school Inofficials.
thony, nigger. Go backfucking fact,‘You to halfway through year,the he told

you came from.” The studentwhere “I’mfaculty and staff: tired of this—I
chair, started to itpicked up a and throw it,any stopcan’t take more of I have to

Anthonyat before he was restrained. On goingthis—This has been on forever.”
occasion, Anthonyanotheryet walked into

Similarly, letterby Superintendenttograffitithe school bathroom to find on the
2005,Kaumeyer September 19,dated Mrs.warning:walls is dead” and“Zeno “Zeno
including]Zeno described “verbal attacksThen, 2005,will die.” in December anoth-

racialfootball circulated a slurs and threats to their ander teammate home- lives”
rap at Themade CD SMHS. CD used physical soattacks violent that SMHS

anti-Semitic,(“nigger”),racial and sexual- police. Kaumeyercalled the not calldid
ly-charged Anthony, likelanguage. many Zeno,or meet respond-with Mrs. but she

his peers, copy.of received a in writing. Principaled Howe responded
Anthony by askingHarassment of continued staff members and tothe teachers

2006,following Januarysemester. In a keep eye Anthonyan on and to reach out
faculty frequentreportedmember racial to him.

in artAnthony’scomments class. For ex-
addition,In lawyerthe mem-Zenos’ andample, repeatedlya classmate called An-

communitybers of the notified the Districtthony “homey” and “gangster,” referred to
2005,about the harassment. In Octoberhood,” stereotypical“the and made re-

Marilynn A. ofVetrano the Dutchessup mymarks such nigger”as “what’s and
(theCounty RightsHumanThen, Commission“you’re ghetto.”so in February

“HRC”)2006, Kaumeyer,the referringstudent who had broken wrote to “aAntho-
ny’s necklace and another student complainttam- allegedof racism inci-related

withpered Anthony’s locker. When An- time,dents.” this Anthony’sAround law-
thony locker,later opened his the metal Sussman,yer, Michael H. also contacted

off,door fell him onhitting the head. The the District. Sussman asked to doSMHS
students had filled thealso locker with (1)things: providetwo Anthony awith
garbage, spilledwhich onto Anthony and shadow, accompanywho would him at

Moreover,the floor. on at least sepa-two school, (2) implementand sensitivityracial
occasions,rate Anthonystudents taunted programs to underscore the District’s zero

ain racial withmanner references to tolerance of racism and bias.
lynching' displaying a noose or threaten-—
ing to take a Inrope 2005,to the nearest tree. November Vetrano Elouiseand

Maxey of the Dutchess County N.A.A.C.P.incidents,responseIn to these the Dis-
met Kaumeyerwith and with AtHowe.suspended involved,trict the students typi-
both meetings, and MaxeyVetrano reiter-cally Twice,for days.five Anthony ob-

requestsated the Zenos’ for a andshadowtained Orders of Protection. The District
racial sensitivity programs. addition,moved one student Into another school.
they provide optionsoffered to these at no

Reportsb. Additional of Harassment District, however,cost. The todeclined
During year, assign Anthonyhis sophomore a shadow and not toAnthony chose

harassment,additionalfaced which implementhe re- the trainingHRC’s program.2

considering (ratherprogram2. The District one-day program pro-was a run than a ofseries
by Training Systems.McGrath programThe grams), largely bullyingfocused on and sexu-
ultimately implemented by the District was a
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wall, lynch-the comments aboutmeeting Maxey,and bathroomAfter with Vetrano
noose,progress and the otherAnthony’s ing, and incidents —theHowe discussed

to the with his teachers.transition District administrators never discussed racial
class,artAnthony’sthat in harassment,learned generally, Anthony, specifi-He or

“[rjacial all themade]comments [were cally.
addition,In a teacher indicatedtime.” 2006,FebruaryIn the District coordi-

Anthony’s presence “just makes itthat nated a Zeno andmediation between Mrs.
worse.” Anthony’s andantagonists respectivetheir

theyear,end of Dis-At the the school however,neglected,Districtparents. The
antrict Individualized Educationprepared notify the ofto Mrs. Zeno of date or time

(“IEP”) Anthony. The IEPProgram for mediation,the and she did not attend.
“Anthony strugglingthat has beennoted Moreover, wasprospectivethe mediator

inacceptancewith the school environment. diversity,not trained in bias awareness or
have been incidents be-There numerous at theissues the core of harassment.
Anthony prejudicialand others withtween implemented separateThe District also

IEPAfter the wasor racial overtones.” staff,one-day programs facultyfor and
finalized, DirectorSpecial Education Mar-

students, byrun McGrathparents,and(who IEP),theStoorvogelyanne prepared
Training Systems. The course was calledteachers, and officials dis-other school
“Altering Cruelty: Legal-of Athe Culturethe IEP Mrs. Zeno. At thiscussed with

and Pre-ly BullyingBased HarassmentMrs. raised additionalmeeting, Zeno also
programThe dis-Program.”ventionAnthonyregardingconcerns the bias con-

harassment,bullyingcussed and sexualto encounter attinued school.
Dis-despite being customized for thebut

trict, raceits treatment of and discrimina-Actionsc. Additional District
tangentialtion was at best.theStoorvogel, who aware of “nu-was

implementedThe District never discrim-prejudicialincidents ...merous with or
ination-, bias-, diversity-, or race-specificAnthony,concerning nev-racial overtones”
programs during the 2005-2006 academicinvestigated harassment. As theer the

officer,compliance year.Title IXDistrict’s
Stoorvogel investigatingwas charged with

(AugustYear 2006—June3. JuniorIXTitle of thealleged violations of both
2007)(“Title1972Amendments ofEducation

IX”) Nevertheless,Title she didand VI.3 2006, Anthony subject-In the wasfall of
or theseup respondfollow to com-not hallway in school.ed to more harassment

plaints. reported the District less fre-He it to
however, “[n]othing wasquently, becausewas of aStoorvogel part groupalso

done, already threebeing and it’s been(which Kaumeyerincluded and other Dis-
again contacted Kau-years.” Mrs. Zenoadministrators) metthat on atrict-wide

2006,24,by Octobermeyer, letter datedofbiweekly basis to issues internaldiscuss
to solutions to her son’sAnthony’s hoping discussimportance. Throughout sopho-

againKaumeyergraffitithe on the continued harassment.yearmore after—even

harassment, 1681(a). By§the basis 20 U.S.C.implemented in Feb- of sex.al and was
2006, Rights ofruary over later. of the Civil Actthree months Title VIcontrast.

alia,(“Title VI”) prohibits, discrim-inter1964
race, color, or nationalination on the basis ofIX of the Education Amendments of3. Title

IX”)("Title §origin. 42 2000d.prohibits on U.S.C.1972 discrimination
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her,did not call Mrs. Zeno or meet with The District reorganizedalso STOP
(“Studentsinresponded writing days Opposed Prej-but she a few and Teachers to
udice”), a activitystudent extracurricularlater.
that had been defunded.harassment,hallwayIn to theaddition

2007,in January a student tothreatened
(August4. Senior Year 2007—June[Anthony’s]“kick repeated-black ass” and 2008)

ly rape youngerthreatened to his sister.
During Anthony’s year,fourth he re-Anthony punch. pun-threw a The District

ported fewer incidents of harassment toAnthony,ished not the instigator.but
SMHS authorities. When incidents didThen, 2007,in February SMHS’s drama
occur, however, they were serious. Forplanned show,club to reenact a TV “Mar-
example, at an gameSMHS football inried AnthonyWith Children.” When was

2007,September a student called Antho-assigned role,his another student com-
ny’s sister a “slut” and threatened to kick.Anthonymented that fitwould the role “if
Anthony’s “black Anthonyass.” and thisit was like a gangster.”black

began fight.student to Anthony’s friend
Anthony began spending partalso of his tried to up fightintervene and break the

junior year with the of CooperativeBoards when another suddenly “jumped”student
(“BOCES”)Educational pro-Services Anthony’s friend, choking him until he lost

gram.4 As he travelled to the off-campus Off-dutyconsciousness. upofficers broke
program, students on the BOCES bus re- fight.the The student who choked Antho-
peatedly called him “nigger.” Anthonya ny’s ultimatelyfriend 45-dayreceived a
informed the District about these inci- suspension.
dents, particularbut even when a student Students continued to call Anthony a
was disciplined, the harassment continued “nigger” time,”in hallwaysthe “all the and

kid,because “if it wasn’t the same it would reportedhe these comments to Howe.
always kid,be someone replacing that be- Similarly, he encountered continued racial

theycause allwere connected.” harassment on the bus to his off-campus
The District responded by hiring James program.BOCES

Childs of Consulting,JaRa plannedwho to During the year,2007-2008 academic
conduct student groups,focus administer preliminaryChilds’s finallywork resulted
surveys, staff,and meet parents,with and in sensitivity training sessions for stu-
community members to diversityincrease dents. randomlyStudents were selected
awareness. supposedChilds was also to participateto optbut could out. The Dis-
train faculty and staff importanceon the of trict also “Project Wisdom,”instituted
acknowledging racial diversity recog-and which readingconsisted of a “short mes-
nizing racial stereotypes, and to train stu- sage containing quotationa from a historic

diversitydents on Duringissues. the en- figure, hero,celebrity, modern or other
year, however,tire school onlyChilds did notable voice that the topicreinforce[d] of

preliminary work and held no training ses- day.”the messagesThese were read over
sions.5 the public systemschool’s address each

4. Cooperative (Nov. 7, 2012,The Boards PM),of Educational Ser- http://www.pl2.2:37
(“BOCES”)vices of New York State encour- nysed.gov/mgtserv/boces/.

age school districts to collaborate when creat-
ing programs.vocational programsThese sensitivity5. Childs’s training for students fi-

byare amongshared students participating nally place duringtook the 2007-2008 school
Educ.,Dep'tdistricts. N.Y.S. of Boards of year.

Cooperative (BOCES),Educational Services
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that he unsure of howalthough messages ad- told Mrs. Zeno wasand somemorning,
Anthony Hekeep dailythe mes- to safe on a basis.prejudice,anddressed racism

per- onlythat “he think of the“civic and claimed couldsages primarilyfocused on
term, trythat to takeshort and he wouldsonal values.”

itevery incident as and deal with[it] cameoccasions, the DistrictFinally, on two
as came.”[it]stu-producetoinvited Camfel Productions

parthis asAnthony yearedu- finished senioraddressingdent assemblies character
program graduatedfocused on re- of the BOCES andcation. These assemblies

atdiploma.an IEP His educationspect, bullying, prejudice, and decision with
complete.and ra- the District wasmaking, and also discussed racism

cial harassment.
ProceedingsC. Below

Anthony Accepts DiplomaB. an IEP 18, 2007, Anthony commencedJulyOn
year, against allegingof An- action the DistrictbeginningAt the his fourth this

Af-An- in of Titlethony familyand his a choice. discrimination violation VI.faced
the for sum-required discovery,of the to ter District movedthony was short credits

Thegraduate. stay mary judgment.He was to in the district court deniedentitled
20,try Mayturned on 2009.twenty-oneDistrict until he and the motion

satisfy Regents diploma require-to the 8,on 2010. Af-Trial commenced March
progress,on hisments. Based historic rested, orallyAnthony Districtter the

whether,however, it was unclear even with of law.judgmentmoved for as a matter
time, Anthony requi-more could earn the motion, rulingthe fromThe court denied

in math.site credits 12, 2010, juryOn March thethe bench.
verdict, the Dis-findingharassment its thatRather than endure further returned

Anthony’s rightscivilRegents diplo-with a trict had violatedtry graduateand to
VI, himma, awardingan IEP Title andAnthony acceptcould also under $1.25

damages.indiploma. diplomaswith IEP can millionStudents
community but em-colleges,attend certain 13, 2010, renewedApril the DistrictOn

military, four-year colleges,ployers, the a matterjudgmentmotion for asits earlier
orapprenticeship programs, and business trial,law, aa newof and also moved for

generally acceptnotschools dotrade damages,limited to or a remitti-new trial
them. 5,jury By Augustantur of the award.

order, the districtthe andexpressedZeno concern about 2010 memorandumMrs.
motion for agrantedshe no the District’sdiploma,IEP but felt she had court

trial, asubject Anthony’s acceptingtoAnthony to do“I couldn’t allow newchoice:
Anthonyof million.years in and be reduced award $1two that schoolanother

the award onacceptbe- to reducedsubjected agreedto that abuse.... was[H]e
9, 2010, di-and district courtby Augustthese in at- theing apart tormentorstorn

to enterof the Courtway... he looked.” rected the Clerktacking his color the
million,SMHS, in sum as welljudgmentat the ofAnthony was enrolled $1While

fees, Anthony.favor ofthirty costs and inmet with Howe between asMrs. Zeno
onappealfiled its notice ofThe offered The Districtfifty times. school neverand

3, courtsolutions; 2010.6 The districtcontrary, Septemberon Howeproactive the

jurisdictional beenprejudice, defect haspremature no- theAlthough6. the District filed a
See, Corp.,en-appeal, e.g.,because court Carbideof the district Sahu v. Uniontice cured.

curiam);465, (2d Cir.2007)thejudgmentamended final before (pertered an 468475 F.3d
Anthony noand sufferedappeal was heard
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an final judgment juryentered amended on “a legallyreasonable would not have a
9,September 2010.7 evidentiarysufficient basis” for its deci-

50(a)(1). Therefore,sion. Fed.R.Civ.P.
DISCUSSION onlywe will reverse a district court’s deni-

principalThe District advances two ar- al of a motion for judgment as a matter of
First,guments on itappeal. if,contends that drawing of,law all ininferences favor

the by denyingdistrict court erred its and reviewing all evidence in the light
judgmentmotion for as a matter law.of to,most favorable plaintiff,the no reason­

Second, alternative,and in arguesthe it jurorable could have areturned verdict
award, reduced,damagesthat the as was See, Townsend,plaintiff.for the e.g., 679

still excessive. address both ofWe these 51;F.3d at Manganiello Cityv. Newof
arguments in turn. York, (2d149, 161 Cir.2010).612 F.3d

prohibitsTitle VI recipienta of federalLiabilityA. The District’s for Student-
funds from discriminating on the basis ofon-Student Harassment Under Title
race, color, or national origin.8 See 42VI

§U.S.C. 2000d. Public educational insti-
that,The District contends as a matter

tutions that receive federal funds are sub-law,of it deliberatelywas not indifferent
ject 100.13(i)to §this mandate. 34 C.F.R.to Anthony.student harassment of Spe-
(2000) (defining “recipient” to include any(1)cifically, it argues that it reasonably
public institution,“agency, organization,or(2)responded reported incident,to each it

entity State,or other ... in any to whomobligationwas under no implementto the
extended”);Federal financial assistance isrequestedreforms by Anthony’s lawyer,

§see also id. 100.13(g)(2)(ii).(3)and it never responsesknew that its
prohibitsTitle VI intentional violationsinadequatewere Hence,or ineffective. it

Sandoval,of thethat, statute. See Alexander v.asserts on presented,the record no
275, 280-81, 1511,532 U.S. 121jury S.Ct.reasonable could have 149returned a

(2001)L.Ed.2dfinding liability. (citingof 517disagree.We Alexander v.
Choate, 287, 293, 712,469 U.S. 105 S.Ct. 83

Applicable1. Law (1985)).L.Ed.2d 661 In certain circum-
stances, courts view actions a third par-We review de a ofnovo district
ty as intentionaljudgment bycourt’s denial of a violations fundingas a matter theof

See, See,e.g., Haven, recipientlaw. e.g.,Jones v. E. itself.Town Davis ex rel.of
(2d72, Cir.2012); Townsend,691 F.3d 80 LaShonda D. Cnty.v. Monroe Bd. of

Educ.,679 F.3d at 51. A may grant 629, 643,court judg­ 526 1661,U.S. 119 S.Ct.
ment a only (1999) (boardas matter of law if it finds that 143 L.Ed.2d 839 of education

4(a)(2) ("AR.App.see also Fed. P. notice §of tion of 42 U.S.C. 1983. This Court affirmed
appeal filed after the court announces a deci- part part,in and remandingreversed in the

entrysion or order—but judg-before of the proceedings.case for further
ment or order—is treated as filed on the date

entry.”).of and after the provides:8. The statute person"No in the
shall, race,United groundStates on the of7. We reserved appeal pend-decision on this

color, origin,or national be excluded fromCook,ing the outcome in DiStiso v. 691 F.3d
in, of,participation be denied the benefits or(2d Cir.2012), appeal226 an from a denial of

subjectedbe any pro-to discrimination undersummary judgment ground qualifiedon the of
gram activity receivingor Federal financialimmunity respectwith allegingto claims that

2000d;§assistance.” 42 U.S.C. see also 34faculty and administration had been deliber-
100.3(a) (2000).§C.F.R.ately peerindifferent to harassment in viola-
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subjectA will toschool district becan liable for student-on-studentbe
IX); liability only if itthird-partyGebser v. for conductunder Titleharassment

Dist., 274, control bothIndep. 524 U.S. “exercises substantial overLago Sch.Vista
1989, the context in which the290-91, 141 L.Ed.2d 277 the harasser and118 S.Ct.

Davis,(1998) (school liable known harassment occurs.” 526district can be for
644-45, (reasoningunder at 119 S.Ct. 1661harassment Title U.S.teacher-on-student

IX).9 have thethat the school must “control overexample,For in the educational set-
“authorityand to takeallegedfor harassment”ting, a district is liable intention-school

action”). district,A theal has been remedial schooldiscrimination when it “delib-
noted, substan­Supremeteacher or Court exerciseserately peerindifferent” to

See, Davis, tial the circumstances of thee.g.,of a control overharassment student.
1661; Gebser,643, “duringit school526 at harassment when occursU.S. 119 S.Ct.

646,290-91, 118 1989; grounds.” at524 at hours and on school Id.Papeli­U.S. S.Ct.
Coll, Similarly,119 a school dis­Albany Pharmacyno Union S.Ct. 1661.v. ofof

(2d81, Cir.2011)Univ., take actionauthorityF.3d trict’s to remedial633 88-89
(teacher-on-student in longstanding disciplinaryharassment lies over­sexual its

See, Newsight e.g.,Title IX survive over its students.claim under could sum­
T.L.O., 325, 9,v. n. 105Jersey 469 U.S. 342mary judgment).

733, (1985); v.L.Ed.2d 720 TinkerS.Ct. 83The deliberate indifference stan­
Dist.,Indep.Des Comm. 393Moines Sch.by inSupremedard outlined the Court

503, 507, 733, 21 731U.S. 89 S.Ct. L.Ed.2dCountyv. Monroe Board Edu­Davis of (1969).
a 526 atcation is narrow one. See U.S.

(Title644-45, assuming lev­requisiteIX Even the119 S.Ct. 1661 “cabins
control, action­the of misconduct” a el of not all harassment isrange prohibited, and

limited). “severe,harassment must beliabilityschool district’s is Liabil­ able. The
(1) objectivelyif a andity only plaintiff pervasive,arises and offensive”establishes:

control, (2) Davis,indiscriminatoryand discrimi­ effect. 526 U.S.substantial severe
DiStiso,(3) 1661;harassment, 650-51, 119at S.Ct. see alsonatory knowledge,actual

(4) id., “severity(acknowledgingF.3d 242deliberate indifference.10 See 691 atand
643-50, 1661; requirement”). under Title526 at 119 DiscriminationU.S. S.Ct. DiSti­

(2d from,Cook, 226, beingnot240-41 is limited to excludedso v. 691 F.3d Cir. VI
2012) factors, of, particularthe benefits a(listing assumingthree but or denied

2000d;case). §42control, program.IX school See U.S.C.in Title

1983);(violation HayutHistorically, v. StateSupreme applied9. the Court has of section
Cir.2003)N.Y., (2dparallel analyses brought F.3dto under Ti­ Univ. 352 733claims of

See, (violatione.g., Equal Protec-and Title VI. Barnes v. Gor­ 14th Amendmenttle IX of
181,man, 185, 2097, Clause); WallingfordU.S. 122 S.Ct. 153 tion ex rel. Gant v.536 Gant

Cir.1999)(2002) ("[T]he Educ., (2dCourt hasL.Ed.2d 230 inter- Bd. 195 F.3d 134of
1981).(violation applypreted consistentlyIX with Title VI....”Title section We nowof

Chi., 677,(citing Cannon v. Univ. 441 U.S. toDavis’s indifference standarddeliberateof
694-98, 1946, Anthony's BryantS.Ct. 60 L.Ed.2d v.99 560 claim.Title VI See also
(1979))). Cnty.,Indep. I-38 334Sch. Dist. No. Garvinof

928, (10th Cir.2003) (applying DavisF.3d 934
Davis,Although a harassment10. the in the to Title VI student-on-studentharassment and

Dist.,claim); Coll. 240by v. State Area Sch.indifference” standard outlined Saxe"deliberate
Court, 200, (3d Cir.2001) (acknowl­IX, 5Supreme under Title we F.3d 206 n.the arose

edging "applies equally” harass­in tothe framework cases that Davishave endorsed Davis
VI or federal antidis­third-party scopethe ment under Title otherharassment outside ofof

See, statutes).DiStiso,e.g., 691 F.3d at 226 criminationTitle IX.



666

100.3(a). Discriminatory§34 ac- they “clearlyC.F.R. were unreasonable in light of
Davis,anytions an individual in in the knownway“[r]estrict circumstances.” 526

648, 119 1661; Gant,atenjoyment any advantage privi-the of or U.S. S.Ct. 195 F.3d
Thus,at 141. weighing adequa­when thelege enjoyed by receiving anyothers ser-

cy response,of a a courtvice, aid, must accordfinancial or other benefit” under
sufficient deference to the decisions ofsystem.the school 34 C.F.R.

Davis,school disciplinarians. See 526 U.S.100.3(b)(l)(iv);§ see also id.
(“[C]ourts648,at 119 S.Ct. 1661 should§ 100.13(g)(2)(ii). Educational in-benefits

refrain from second-guessing disciplin-theclude an academic environment free from
ary bydecisions made school administra­hostility. Hayut,racial See 352 F.3d at

(citation omitted)); Tinker,tors.” 393(“We750 also find that ... [misconduct cf.
507, end,U.S. at 89 S.Ct. 733. To thatsimply disparatelythat] created a hostile

rightvictims do not have a specifictoeducational environment relative to her
Davis,remedial measures. See 526 U.S.peers ... could be deprivingconstrued as

648, 119at S.Ct. 1661.of the[the victim] benefits and educational
school].”).opportunities available at [the

Application2.
addition,In a school district must successfully challenge the dis­Toofknow the harassment. Constructive trict court’s denial of its motion for judg­

knowledge is not enough; only actual law,ment aas matter of the District must
knowledge predicatea liability.is to See demonstrate that no juryreasonable couldDavis, 641-43, 1661;526 U.S. at 119 S.Ct. (1)have found that: it requisitehad the
Gebser, 288,524 U.S. at 118 S.Ct. 1989. (2)control, the harassment was severe and

(3)Finally, “only discriminatory,deliberate indiffer­ it had actual knowledge,
(4)ence to and it responded[student-on-student] harassment inadequately to the

(1)can be viewed as bydiscrimination harassment. arguesschool The District that:
Gant, respondedofficials themselves.” it swiftly unequivocally195 at andF.3d to

Davis, (2)(citing 643-44, reported harassment;140 each526 at incident ofU.S. 119
1661). responseS.Ct. its was deliberatelyThe school’s notaction—or inac­ indiffer­

tion—must, merelyentminimum, because it implement“at a did notcause students
(3)shadowing harassers;orundergo expelto theharassment or make andthem lia­

it never knewDavis, responsesble to or that itsvulnerable to it.” were inef­526 U.S.
fective or645, (internal inadequate.at 119 We consider theseS.Ct. 1661 quotation
argumentsomitted). by first,addressing: whetherand alteration
Anthony subjectedwas to actionableA finding of deliberate indifference
harassment, and, second, whether—if so—depends on adequacythe of a school dis­
the deliberatelyDistrict was indifferent.trict’s response to the harassment. See

Hayut, 352 F.3d at 750. A failure to a. Actionable Harassment
respond, 751,see id. at responsea that

below,On the jurorsrecord reasonable“only follows after a lengthy unjusti­and
could have found the Anthonyharassment(internaldelay,”fied id. quotation omit­

“severe, pervasive,suffered to be and ob-ted), responseand a that to“amount[s]
Davis,jectively offensive.” 526 U.S. atdiscrimination,”deliberate indifference to

650-51, 119 S.Ct. 1661. The pre-evidenceGebser, 290,524 1989,U.S. at 118 S.Ct.
that,sented at trial demonstrated fromhave all inadequate.been found 2008,through2005 many instudents the

Nevertheless, a school taunted,district’s harassed, menaced,District and
onlyactions are deliberately indifferent if physically Anthony.assaulted peersHis
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supportive,to his scholastic environment free offrequent pejorativemade references
tone, “nigger” nearly Hayut,him a racism and harassment. See 352callingskin

(creating “disparatelyF.3d at 750 a hostileevery day. They referred to him asalso
educational environment relative to stu-[a“homey” “gangster,” makingand while ref-

peers” maydent’s] be construed as a de-rappererences to his “hood” and “fake
privation oppor-of educational benefits orexplicitHe received threatsbling bling.”
tunities).threats,impliedas well such as refer-as

lynching.ences to Second, Anthony accepted an IEP diplo-
pursuema rather than further studies atHence, jury reasonablythe could have

(Mar. 8,Trial Tr.SMHS. See 88:10-12Anthonyfound that the harassment en-
2010) (“I Anthonycouldn’t allow to dobeyondwentdured the non-actionable

inyearsanother two that school and be“simple teasing name-callingacts of and
abuse.”);subjected An-to that 2006-2007Davis,among school children.” 526 U.S.

IEP, 51,thony Zeno Trial Ex. atPL’s 9.652, (notingat 119 S.Ct. 1661 such harass-
diploma likelyThe IEP was less to besupport privatement is insufficient to a

accepted by employers four-yearor col-action); DiStiso,right of 691 F.3d at 242-
leges. Regs,R.Comp.CodesSee N.Y. &(“Defendants43 do not—and cannot—dis-

100.5(b)(7)(iii) (2012)8, § (“Earningtit.conduct,pute that ofparticularlysuch use
...diploma... an shall not be[IEP]epithet ‘nigger,’ ques-the reviled raises a

equivalent receiptto to of adeemed bebeyondtion of goingsevere harassment
Thus,high diploma....”).school thesimple teasing name-calling.”).and Fur-

effectively deprived Anthonyharassmentthermore, the evidence showed more than
Regents diploma, providedof a a “benefit”harassment; Anthonymere en-verbal also

by the District.Final-physicaldured threats and attacks.
ly, the harassment continued for over Finally, Anthony was driven to leave

years. Accordingly,three-and-a-half the SMHS, highthe school he had attended
jury surely that thecould have concluded years, without com-for three-and-a-half

severe, pervasive,harassment was and ob- here,Where, as thepleting his education.
Couch,jectively offensive. v. 843See C.S. byto withdraw was motivated adecision

(N.D.Ind.2011) (ten894,F.Supp.2d 908 in- environment, aracially hostile educational
stances of racial slurs and violence over strong nexus between the harassment and

years asperceivedfour-and-a-half could be benefits isdeprivationthe of educational
severe); Davis,sufficiently see also 526 (con-atHayut,evident. See 352 F.3d 750

653-54, 119 (vulgarU.S. at S.Ct. 1661 com­ causingduct student to withdraw from
sexually harassing overments and conduct university interpreted depriva-could asbe

sufficientlyfive months was severe to state opportuni-ortion of educational benefits
claim); E.a Doe ex rel. A.N. v. Haven Bd. ties).

(D.Conn.54,of Educ., F.Supp.2d430 59-61 Thus, at trialpresentedthe evidence
2006) (affirming jury againstverdict school support jury’swas sufficient to the conclu-

sexuallydistrict where victim was ha­ Anthony subjectedthat was to action-sion
aby peersrassed for three months after able harassment.

assault).sexual
Control,Knowledge, andb.addition, jury reasonablyIn the
ResponseAdequacy ofcould concluded that as a result ofhave

harassment, Anthonythe was discrimina­ turn now to the District’sWe
of, of, response totorily deprived knowledgeof three educational bene­ control and

First, Anthony deprived of a the harassment.fits. was
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the District’s actual sers wererespect to students. Because school offi-With
harassment,ongoing charged “prescribing]the cials are with andknowledge of the

schools,”controlling] conduct in thereportsthat it received ofrecord reflects cf.
Tinker, 507, 733,atAnthony 393 U.S. 89 S.Ct. theaffecting manyharassment from

First, disciplinary oversightDistrict had overfaculty thequarters. and staff mem-
Hence,harassers. the District had “sub-reportedbers at the District numerous

stantial control” over the harassment.during Anthony’sincidents to Howe first
Second, Anthonyyearstwo at SMHS. also principalthird and issue fac­The

reported hallwaysin theracial harassment jurying the was whether the District was
throughout yearshis three-and-a-half at deliberately indifferent to the student-on-­

Third, during peri-SMHS. that same time student harassment. The District’s re­
od, Mrs. Zeno contacted school administra- sponses to Anthonythe harassment of took

fiftythirtytors between and times. two forms: disciplineimmediate of Antho­
Fourth, parties—thevarious third Dutch- later,ny’s and,identified harassers various

HRC,County Countyess the Dutchess non-disciplinary responses.
N.A.A.C.P., attorney,the Zenos’ and the

arguesThe District that disciplinaryitspolice—raised the issue of students harass-
response could not constitute deliberateHence,ing Anthony with the District. on

immediatelyindifference because it sus-record, jury easilythis the could have
pended nearly every student who wasactuallyfound that the District knew of

harassing Anthony.identified as In addi-continuingthe Anthony.harassment of
tion, it contacted parentsstudents’ or with-

addition,In the supportsrecord (suchprivilegesdrew as right par-the to
the jury’s finding that the District had activities).ticipate in extracurricular The
“substantial control” over the circum­ District onlynotes that two students were

of Anthonystances the harassment en­ offenders,repeatidentified as and report-
dured. The incidents described above oc­ ed incidents declined after March 2006.

grounds propertycurred on SMHS or its circumstances,In some prompt disciplin-(such BOCES)—including,as the buses to
ary againstaction a student’s identifiable

for example, “nigger”shouts of in the hall­
mayharassers show that a school district

ways, death threats in the classroom or was not deliberately indifferent.11 The
bathroom, and an attempted assault with a however,sufficiency response,of a must beDavis,chair in the cafeteria. See 526 U.S. “in lightconsidered of the known circum-646, (schoolat 119 1661S.Ct. has control DiStiso, (internalstances,” 691 F.3d at 241
over “duringharassment that occurs omitted);quotation Hayut,accord 352
school grounds”).hours and on school Gant,751; 141,F.3d at 195 F.3d at and as

A juryreasonable could have also the “known change,circumstances” the
concluded that the District exercised the sufficiency responseof a may also have to
requisite Anthony’scontrol because haras- evolve.

See, 67,e.g., Fitzgerald (1st Cir.2007)11. bury,v. Barnstable (separat-Sch. 488 F.3d 74
Comm., 165, (1st Cir.2007) victim,504 F.3d 173-74 ing involvingharasser and and the

harassment,(prompt response to immediate counselor,guidance deliberatelywere not in-
measures,investigation, proposed remedial harassment,responses peerdifferent to sexual

cooperation police—whoand with recom- ineffective);even if Doe ex rel. Doe v. Dallas
mended no further action—were not deliber- Dist., 380, (5thIndep. Sch. 220 F.3d 388-89
ately responses),indifferent rev’d on other Cir.2000) (ineffective negligent responseor

246, 788,grounds by, 555 U.S. 129 S.Ct. 172 indifference).was not deliberate
(2009);L.Ed.2d 582 v.Porto Town Tewks-of
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Deliberate indifferencehave in- cumstances.Here, shouldfive circumstances
may found where a defendant takesberesponsecontinuedthe District’sformed

only lengthyaction after a andremedialFirst,Anthony.harassment ofto student
unjustifiable delay or where defendant’sAnthony’s haras-discipliningit knew that
response inadequateso or ineffec-wasor otherwise—through suspensionsses—

maydiscriminatorytive that intent beAntho-engagingfromdid not deter others
words, in-In other deliberateinferred.racial conduct.in andny serious offensive

requires findinga that thedifferencealone,year Antho-(During sophomorehis
or inactions in re-District’s actionssubject eight separateto incidentsny was

effectivelysponse to known harassmentharassment.) Second, harassmenttheof
further harassment to occur.caused

Anthony increasingly se-grewdirected at
2010).12(Mar. 11, TheTrial Tr. 730:6-15eight incidents that occurredvere. Of the
thejury was entitled to evaluate District’svio-year, two wereduring sophomorehis

alllightin of this instruction andresponselife,lent, on his and twothree were threats
presented.the evidence

againstin of Protectionresulted Orders
reasonablythat are not calcu-ResponsesThird, the disci-the students involved.

inadequate.harassment arelated to endeffect, any,if onplinary action had little
See, Spencer Cnty.v. Pub. Sch.e.g., Vance

hallwayother harass-tauntingthe and (6th Cir.2000)253,Dist., F.3d 262231
ment, Anthonyuntil leftpersistedwhich (“Where actual knowl-a school district has
SMHS, ar-yearsthree-and-a-half after he are inef-edge that its efforts to remediate

Fourth, knew that therived. the District fective, to those sameand it continues use
targeted An-predominantlyharassment avail, has failedto no such districtmethods
fifth, earlythony’s race and color. And as in the knownreasonably lightact ofto

2005, Countythe Dutchessas November circumstances.”); Bro­Doe v. Sch. Bd. of
offered the DistrictHRC and N.A.A.C.P. (11th1248,604 F.3d 1261Cnty.,ward

shadow, accompany Anthonya toboth free Cir.2010) (endorsing ap­Circuit’sSixth
a free racialduring day,the school and jury could have found andproach). The

re­sensitivity training series. find that the District’sapparently did
inadequatewas de­responsemedial —andtrial, the districtAt the conclusion of the three re­at leastliberately indifferent —in

jury regarding delib-court instructed the spects.
erate indifference as follows:

First, although disciplinedthe District
means that theDeliberate indifference Antho-who harassedmany of the students

responseor lack ofresponsedefendant’s implementingny, draggedit its feet before
clearlywas action—aalleged non-disciplinaryto the harassment remedialany

manyor more.13 Whiledelay yearof alightin of the known cir-unreasonable

(1998); Coventryex.rel. Doe v.objected S.Ct. 1989 Doeparty to the substance or12. Neither
226,instruction, Educ., F.Supp.2dto 235Trial Tr. 735:13 630form of this Bd. of

11,(Mar. 2010), accurately sum- (D.Conn.2009) summarywhich (denying736:3 formotion
law, generallyof the seemarized the state reasonablyjuryjudgment a couldbecause

Gebser,629, 1661;Davis, U.S. 119 S.Ct.526 from six-deliberate indifferenceconclude
1989;274, Hayut, 352118 S.Ct.524 U.S. sexualdelay school removedmonth before

F.3d 733. class);from victim'sand harasserassaulter
Educ.,Derby 451v. Bd.Doe ex rel. Doe of644-45,See, Davis,e.g., U.S. at 11913. 526 438, (D.Conn.2006) (denyingF.Supp.2d 447Coll.,1661; 119 F.3dKracunas v. IonaS.Ct. because,judgment insummaryformotioncase,80, (2d Cir.1997) (in Title IX four-to-90

respond a sexualpart, to to student’sa failuredelay could be viewed as deliber-six month
assault, receiving weeksdespite notice severalindifferent), abrogated partin on otherately

290-91,Gebser,grounds by 524 U.S. at 118
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delays preceding a school’s than address racism and discrimination.cases address
initial once a school is aware ofresponse, bias-specific trainingThe District’s first

delaya im-response, (theits ineffective before program)James Childs did not occur
further remedial action is noplementing 2006, nearly twenty-oneuntil November

v.problematic.less See Wills Brown peer Anthonymonths after harassment of
(1st Cir.1999)Univ., 20;184 F.3d 26 began. optional.Attendance was Antho-

(“[E]vidence inadequate responseof an is ny saw none of athis harassers the event.
pertinent to show fault and causation Similarly, although reorga-the District

thatplaintiff claimingwhere the is she was an groupnized extracurricular student
harassed or continued to be harassed after (STOP) prejudice,aimed at addressing

inadequate response.”). pointthe At some self-selectingSTOP members were a
semester,Anthony’s first theafter District group.

more,should have done and its failure to
The record indicates that pro-these“effectivelydo more caused” further

grams were selected in lieu of the freeDavis,harassment.14 See 526 U.S. at 642-
sensitivityshadow or racial(internal training of-43, 119 quotationS.Ct. 1661

omitted). byfered Countythe Dutchess HRC andjurymarks The was entitled to
2005,find, shows, N.A.A.C.P. in November aand almostthe record that the Dis-

yeardelay onlytrict’s in earlier and nine months aftertaking additional action
Anthonyhere was unreasonable. was first Althoughharassed. ac-
tually eliminating pre-harassment is not aSecond, jurythe could reasonablyhave

Davis,requisite adequateto an response,found that the District’s additional remedi-
648,at526 U.S. 119 S.Ct. 1661 (“purgingal actions were little thanmore half-heart-

their schools of peeractionable harass-example,ed measures. For it coordinated
ment” is required);not Patterson v. Hud-mediation, but did not inform Mrs. Zeno

Schs., (6th438,son Area 551 F.3d 446orwhen where it would be Itsheld. addi-
Cir.2009) (same), the District’s actions(1)programstional either did not focus on
could not plausibly changedhave the cul-(2)racial bias or prejudice, or made at-
ture of bias at stoppedSMHS or theoptional.tendance This was evident in the

Anthony.harassment directed at A jurytraining students,District’s parents,for
comparewas entitled toteachers; theand alternativesday onlyit was for one and

by Countyoffered the Dutchessfocused on HRC andbullying and sexual harass-
ment, N.A.A.C.P. with the programsrather than racial District’sdiscrimination.
Likewise, Project when it adequacyan- evaluated the ofmorningWisdom’s the

Thus,nouncements were messages response.meant to in- District’s ultimate we
values,culcate civic personaland rather conclude that the supportsrecord the

earlier, Students,bycould be viewed as Employees,deliberate indiffer- dents School Other
ence). Parties,” 12034,Fed.Reg.or Third 62 12042

(Mar. 13, 1997) ("[A district]school shouldDistrict, fact,14. The in was well aware of its appropriate stepstake immediate and to in-longstanding legal duty to "take reasonable vestigate or otherwise determine what oc-steps to eliminate” racial harassment in its steps reasonablycurred and take calculatedRights,schools. Office for Civil "Racial Inci- harassment,anyto end eliminate a hostileAgainstdents and Harassment Students at
created,environment if one has been andInstitutions; InvestigativeEducational Guid-

prevent occurring again.”),harassment fromance,” 11448, 10,(Mar.Fed.Reg.59 11450
in, Davis, 647-48,cited 526 U.S. at 119 S.Ct.1994); Rights,Office for Civil "Sexualcf.

1661.Harassment Guidance: Harassment of Stu-
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DamagesB.jury’s that the District’s deliberate-finding
ly responses effectivelyindifferent caused The District contends that the million$1
Anthony’s harassment.15continued award, reduced,as is excessive. We dis-

agree.Finally, despite presentthe District’s
argument respons-it did not know itsthat

Applicable1. Law
ineffective, juryorinadequatees were a

privateTitle aprovides rightVIhave found thatreasonably could the Dis-
damagesof a districtagainst school forignored many signalstrict great-the that

ifharassmentstudent-to-student theer, directed action was Formore needed.
deliberatelyschool district was indifferentexample, although Stoorvogel, the school

Davis,to the known 526harassment. U.S.investigatingofficer charged with Title VI
643-44, 119 right,at S.Ct. 1661. This how­complaints, Anthony beingknew that was

ever, only compensatoryis available forharassed, not to investigate,she elected
damages; remedy punitiveno forthere ispromptedwhich have an andmight earlier

Gorman,damages. v.See Barnes 536adjusted response.administrative Fur-
181, 2097,187-88,U.S. 122 S.Ct. 153ther, although reported “de-incidents

(2002) (findingL.Ed.2d 230 that neither
2006,significantly”creased after March

explicit punitive damages pro­nor implied
during prior, Anthonythirteen monthsthe VI).visions can be into Titleread

menaced, threatened,had been and taunt-
that,longhave held whenWeed. endured numerousHe serious—and

awarded, ofdamages are “calculation dam­life-threatening ofsometimes —incidents
jury.”ages provinceis the of the IsmailMoreover, the Districtharassment. knew
(2dCohen, 183, Cir.1990);v. 899 F.2d 186“nigger”that Anthony was called and oth-

Smithtown,see also Walz v. Town 46ofduringer racial his entireslurs three-and-
(2d Cir.1995).162, result,aF.3d 170 Asyears jurya-half at SMHS. The enti-was

may onlyjury’swe set aside a award if itto Districttled conclude that the knew that
high judicialis “so to shock theas con­greater required.action was

justice.”science and constitute a denial of
inReviewing the facts the mostlight (internalManganiello, F.3d at 168612

Anthony, we thatfavorable to conclude omitted). addition, inquotation In review­
inthere evidence recordwas sufficient the awards,damages according consid­“[w]e

support jury’s findingto the that the Dis- findingserable the factualdeference to of
trict’s to student ofresponses harassment judge jury.” Cough­both Blissett v.and
Anthony Cir.1995).to deliberate indif- (2d“amount[ed] lin, 531,66 F.3d 536 Al­

Gebser,ference to discrimination.” 524 though comparablea casesreview of is
290,at 1989. Accordingly,U.S. 118 S.Ct. average theappropriate, highwe need not

awards;we affirm the court’s of thedistrict denial low focus insteadand we on
asjudgmentmotion for a matter the lies “within [the]District’s whether verdict rea­

Ismail, atrange.”law. 899 F.2dof sonable 187.

disciplinarysensitivity engage particular...15. Because the shadow and racial istrators in
action”); Gant, (reviewrequested by F.3d at 141 oftrainings were remedies the Ze- 195

nos, disciplinary not bethat it school action should trans-the District contends cannot be
fact). Nonetheless,deliberately questioninto ofmerelyfound indifferent because formed a

right among appropriateimplement specific responses. variousit did these the to selectnot
Davis, 648,See, againstagree. e.g., by shieldWe 526 at remedies is itself—aU.S. not —

(no liability.requirement119 S.Ct. 1661 that "admin-
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testimonyown in­a district court’s tional distress —herWe review —is
compen­sufficient to warrant an award offor abuse of discretion.ruling on remittitur

injury.”),satory damages for that othersSee, v. Port &e.g., Martinez Auth. of N.Y.
Anthony’swho testified corroborated suf­(2d Cir.2006)N.J., 158, (per445 F.3d 160

see,distress, Patrolmen’sfering e.g.,andcuriam) a “deferential standard(applying
Ass’n., City N.Y. v.Benevolent thecourt’s remittiturof review” to a lower of of

(2d Cir.2002)43,City of N.Y., 310 F.3d 56calculation); v. N.Y.C. TransitCross
(damages for emotional distress warranted(2d Cir.2005).Auth., 241,417 F.3d 258

plaintiffs testimony byif corroboratediswhenparticularlyreview is deferentialOur
evidence). addition,Inother evidence ofthe intrusiveappliesthe district court least

requirednot tomedical attention is estab-grantingstandard to calculate remittitur —
fordamageslish emotional distress. Seemaximum“onlyremittitur to the amount

Falls, 655,Cityv. 999 F.2dMiner Glensofcourtupheld bythat would be the district
(2d Cir.1993).663as not excessive.” Earl v. Bouchard

Moreover, Anthony demonstrated thatInc., 1320,Co.,Transp. F.2d 1330 & n.917
“substantiallyhe suffered adverse edu-(2d Cir.1990); Cnty.Rangolan8 see also v.

consequences”cational a result of theas(2dNassau, 239,370 F.3d 244-45 Cir.of
District’s deliberate Appel-indifference.2004); 172,Hoy,DiSorbo v. 343 F.3d 183

Anthony’s prolongedlee Br. at 69.(2d Cir.2003) compen­review of(appellate
resulted in anharassment educational en-“narrow”).satory isdamages award

hostile,disparatelyvironment that was de-
priving Hayut,him of a scholastic benefit.Application2.

Anthony352 F.3d at 750. acceptedalsoobjectsThe to re­District the
diploma attemptthe IEP thanrather togrounds.duced million award on three$1

satisfy Regentsthe requirements. As aFirst, argues Anthonyit that failed to
consequence, reasonablyjurythe couldpresent sufficient evidence to sustain the

abilityhave found that his to attend col-Second,million award. it asserts that$1
lege signifi-or enter the workforce wasemploymentthis Court should look to dis­
cantly adversely impaired.andcrimination guidancecases for because

Second, argumentas to the District’sAnthony only “gardenhas established va­
Anthony provedthat has no more than theThird,riety” damages. the District con­

“garden variety” damages typeof thecompensatory damagestends that the
cases,employmentfound in discriminationAnthonyawarded to far exceed those in

the fact that employmentis this is not another cases of student-on-student harass­
case,discrimination nor damagesare thement.

“garden variety” type. Anthonyof the
First, we conclude that the record losing sleepwas not an adult due to work-

upholdcontained sufficient evidence to the Rather,place stress. he was a teenager
jury’s trial,presentedaward. Evidence at being subjected pointa vulnerable in—at
including testimony Anthony,the of his racist,yearshis life—to three-and-a-half of

(ofmother, Maxey N.A.A.C.P.),and the threatening, and violent con-demeaning,
frustration,Anthony’s increasingrevealed Furthermore,duct. the conduct occurred

loneliness, and other emotional anguish. school, friends,presenceat his in the of
Anthony’s testimonyWhile arguablyalone classmates, students,other and teachers.

might supportnot his claim of emotional jury reasonablyThe could have found that
distress, see, e.g., Cnty.v.Annis West­ the profoundharassment would have a andof
chester, (2d Cir.1998)239,136 F.3d 249 long-term impact Anthony’son life and his
(“[T]he only abilityevidence of emo- a living.16[the victim’s] to earn

guidance Department16. The district court relied on from the of Education when it deter-
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upsetdecline to the district court’s deci-Third, District’s contentionas to the
far exceeds other sion.million awardthat the $1

judicialthe con-“shock[s]awards and ongoing objectivethe and offen-Given
168,science,” at weManganiello, 612 F.3d of the student-on-student harass-siveness

Indeed, the districtpersuaded.are not here, that the courtment we hold district
“locatedaward as reduced wascourt’s in determiningdid not abuse its discretion

decisions.”range permissiblewithin the of supportthat the record could an award to
omitted).(internal AquotationId. at 165 Sims,million. In reAnthony of See$1

of cases in the educational contextreview 534 F.3d at 132.
from the lowrangeindicate that verdicts

figures,the mid-six to asfigures,six to CONCLUSION
severity,much as million.17 Given the$1

above,For set forth thethe reasonsduration, egregiousness Anthony’sofand
judgmentamended final of theorders andharassment, com-unchecked his reduced

are AFFIRMED.district courtpensatory damages award was not outside
“range permissiblethe of decisions.” In

Cir.2008)(2dSims, 117,re 534 F.3d 132
(internal Ismail,omitted);quotation 899

on(appellateF.2d at 187 review focuses
whether the verdict lies “within rea­[the]

range”).sonable Because of the limited
nature of our review and the fact-intensive BACOLITSAS, Sofia Niko-Vasilis

case, Gasperininature of see v. Ctr.this laidou, Plaintiffs-Counter-
(2dHumanities, Inc., 137, 141149 F.3dfor Defendants-Appellees,

Cir.1998) (“Deference justifiedis because
v.evidence,closer to thejudgethe district is
OWNER, LLC,positionin a to 86TH & 3RDand is therefore better

particularwhether a award is Defendant-Counter-determine
case.”), Claimant-Appellant,the facts of the wegivenexcessive

Educ., F.Supp.2d430workplace claims A.N. v. E. Haven Bd.mined that discrimination of
54, ($100,000(D.Conn.2006)analogous jurywere not to the corrosive effect of ver-55-56

student,IX, beingcondoned discrimination in the schools. dict under Title where after
Order, 5, 2010),(Aug. ECF No. students,Mem. & at 5 byraped by harassed hertwo was

(" byof a ... child'[V]erbal83 harassment peers); Tonganoxie Sch. Dist.Theno v. Unified
fellow students that is tolerated or condoned 464, 1299, (D.Kan.F.Supp.2dNo. 394 1301

figures likelyany way by authority isin adult 2005) ($250,000 jury verdict under Title IX
greater impact than similarto have a far the basis ofpeer of student onfor harassment” (quoting Dep'tbehavior would on an adult.’ orientation); Judgment in Favor ofsexual

Educ., 11448, (Mar. 10,Fed.Reg.of 59 11449 Defendant,Against Patterson v. Hud-Plaintiff
1994))). Schs., (E.D.Mich.Area No. 05-74439son

30, 2010), (juryECF No. 182 awardsMar.See, Spencer Cnty.e.g., Pub. Sch.17. Vance v.
$800,000 Title IXin a student-on-studentCir.2000)Dist., 253, (6th256-58231 F.3d

(E.D.Mich.case), F.Supp.2dby 724 682rev’d($220,000 jury who wasverdict for student
2010) (judgment liabil-vacated on the basis ofpeerssexually byharassed who made com-

Judgment, Enright Springfieldv.ity); Civiloff,ments, rip and stabbedtried to her clothes
04-cv-1653,464, (E.D.Pa.Feliciano, Dist. No. No.hand); Sch.v. 583her in the Howard

8, ($400,0002006), award252, ECF 87(D.P.R.2008) Dec. No.(uphold-F.Supp.2d 256-59
by7-year-old sexually assaultedwho wasjury foring $ award in a Title VI teach-1 million

bus).case); high on theex rel. two school studentser-on-student harassment Doe


