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FEDERAL etCOMMUNICATIONS al.COMMISSION
STATIONS,v. FOX INC.,TELEVISION et al.

Argued 10, 2012No. January 21,10-1293. Decided June 2012*

ABC, Inc.,* Together with Federal v.Communications Commission
12.4).(seeal.,et also certiorari to same court this Court’s Ruleon the
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Kennedy, J., opinion Court, Roberts,delivered the of the in which
J., Scalia, Thomas, Auto, Kagan, JJ., joined.C. and Breyer, and

Ginsburg, J., opinion concurring post, p.judgment,filed an in 259.the
Sotomayor, J., part intook no the or of the cases.consideration decision

petition-arguedSolicitor General Verrilli forthe cause
AttorneyWithers. him on the Gen-briefs were Assistant
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Joseph Pal-DeputyWest, R.Stewart,eral Solicitor General
Bondy, Murphy, Schlick,more, Austin C.Thomas M. Anne

Karanjia, Lewis, and M. Joshi.Peter M. NandanJacob
FoxPhillips forG. causearguedCarter the respondents

wereet himInc.,Television al. With on the briefStations,
Ryan Morris, Mi­Schneider, Petron,D. David C.Mark S.

guel Corn-Revere, Ron­Estrada, Weiner,A. RobertSusan
Anschell, M.London,ald G. Jonathan H. and Susanna

Lowy. P. cause respondentsSeth Waxman the forargued
R.ABC, Q.PaulInc., al. With him on the brief wereet

Wade H.Volchok, W.Zucker.Wolfson, Daniel S. and John
Hargrove, aPrak, filed briefMark J. David Kushnerand

et al.for Affiliates Associationrespondents ABC Television
Long, Blake,A. A.Jr.,Robert Jonathan D. and Jennifer

Net­Johnson filed a brief for CBS Televisionrespondents
Jaywork Association Andrew Schwartz-­Affiliates et al.

man Voicesfiled a brief for Center for Creativerespondents
in et al.†Media

† Briefs Americanurgingof amici reversal were for thecuriae filed
by Beauman; DecencyCollege Bryanof al. H. for thePediatricians et

North; onB. thebyEnforcement Television Thomas for FocusCenter for
Flores; Inc., byFamily by Morality Media,in Patricket al. RobertJ. for

Peters; Religious Broadcast­A. Trueman Robert for Nationaland W. and
III,Parshall,by Craig JosephL. and M. Stubbe.ers Chautin EliseC.

Americanurging were theBriefs of amici curiae affirmance filed for
Academy by Campbell; the AmericanAngelaof Pediatrics al. J. foret

A.by Christopherand Han­ShapiroCivil Liberties et al.Union Steven R.
Elwood,sen; Thomasby Shapiro,for the al. IlyaInstitute et P.Cato John

Feld;Leatherbury, of Broad­S. the National Associationand Harold for
RingSmith, Goldenberg,casters al. J. Jessicabyet Paul M. Elaine

Timmerman; PennsylvaniaAmunson, theMago,Jane E. and forJerianne
and Claybyfor the et al. Robert RichardsCenter First Amendment D.

Calvert; Ryanby Christian andBroadcastingfor the Service M.Public
theLevin; ReportersB. for of PressDaniel for the Committee Freedom

Giles;Leslie, forLucy Gregg theby Dalglish,et al. P. and David M.A.
Smith; and for theGregoryet al. byStudent Press CenterLaw Stuart

byet al.of ExpressionThomas Jefferson the FreeCenter for Protection
1J. Joshua Wheeler..

Lawfor andBriefs of were filed theamici curiae for CenterAmerican
Sekulow, Roth, and Walterby Jay Colby May,Justice Alan Stuart M.J.
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Kennedy opinionJustice thedelivered of Court.the

Stations,In FCC Inc., 502,v. Fox Television 556 S. 529U.
(2009) (Fox I), the that theCourt held Federal Communica-

modify indecencytions Commission’sdecision its enforce-to
regime regulate fleeting expletivesment to so-called was

arbitrary capricious.neither nor The then declinedCourt
constitutionality policy,to address the of the however, be-

Appealscause the United ofStates Court the Secondfor
yet Appealsremand,Circuit had to do so. ofOn the Court

policy vaguefound the and,was as a result, unconstitutional.
(2010).F. 3d 317613 The case now to this Court forreturns

question.upondecision the constitutional

regulatoryI In Fox Court theI, the described both frame­
through regulates in­work which the broadcastCommission

decency long procedural historyand the case. Theof this
repeat history, preliminaryneedCourt not all that but some

necessarydiscussion is to the issueunderstand constitutional
presents.the case now

A

§ anyprovides “[w]hoever18Title 1464 thatU. S. C. utters
profane language byobscene, indecent, or of radiomeans

imprisonedcommunication be fined ... or not moreshall
years,than ortwo both.” The Federal Communications

(Commission) by CongressCommission instructedhas been
§ p.m.,andto enforce 1464 between the hours of 6 a.m. 10

16(a),§Public 1992,see Telecommunications Act of 106 Stat.
following p. (Broadcasting954, note 47 of§303,U. 113S. C.
Programming). appliedIndecent the hasAnd Commission

Weber; Robinson,Getter,M. by Henryfor Former FCC 0.Officials Glen
Minow, se,pro byand Newton N. all and Carl A.Timothyand K. Lewis

Solano; Jr.;Sparks, forbyfor the Parents Television R.Council Robert
bythe Yale Pris-Society ProjectLaw et al.School Information Scholars

Staver,Smith;cilla J. D.byand for Judith A. et al.Reisman Mathew
Staver,Anita L. Stephen Crampton, MaryM. and E. McAlister.
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regulations alike, seeand broadcastersits to radio television
(2010)§ 73.3999supra,Fox 47 CFR505-506;at see alsoI,

(Commission anyregulation prohibiting ob­the broadcast of
any a.m.6 andindecent material betweenscene material or

authorityp.m.). Although has had the10 the Commission
(and§regulate 19481464sinceto indecent broadcasts under

predecessor commission, Commission,Federal Radioits the
§1927), begin 1970's.1464until thesince it did not to enforce

ImplicationsCampbell, theforReconsidered:See Pacifica
Indecency,Controversy 63 Fed.Current Over Broadcast

(2010).J. 195,Com. L. 198
indecency pol­This first reviewed the Commission’sCourt

(1978).icy Inin 438 U. S. 726Foundation,FCC v. Pacifica
Georgethat Carlin’sPacifica, the Commission determined

monologue“Filthy It containedWords” was indecent.
patently“‘language describes, in offensive asthat terms

communityby contemporary for themeasured standards
organs,excretorybroadcast sexual or activities andmedium,

dayat chil­times of the a reasonable risk thatwhen there is
may (quoting 56Id.,dren atbe in the audience.’” 732

(1975)). upheldF. 2d the Commis­94,C. C. 98 This Court
ruling. statutory challenge re­wassion’s The broadcaster’s

engagedjected. inheld theThe Court Commission was not
censorshipimpermissible meaning 47 U. S. C.within ofthe

(1976§ 326 § 1464’sed.), 735-739,U. thatS.,see 438 at and
indecency speech with antodefinition of was not confined

Findingappeal prurientto id.,the atinterest, see 738-741.
explainedno theFirst theviolation,Amendment decision

regulations broad­constitutional under ofstandard which
casters are It that mediaassessed. observed “broadcast

uniquely presencepervasive lives ofhave established a in the
uniquely“broadcastingall id., 748,at isAmericans,” and that

young id.,read,” atchildren,accessible to even those too to
light “broadcasting749. In . .. hasthese considerations,of

protection.”received the most limited First Amendment
Id., at 748. orderUnder this the Commission’sstandard
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passed scrutiny.constitutional The theCourt did note nar­
holding, explaining decidingrowness of its that it notwas

anyexpletive justifywhether “an . .occasional . would sanc­
(Powell,Id.,tion.” 750; id., J.,at see also at 760-761 concur­

ring part (“[C]ertainlyconcurring judgment)in and in the
holding involvingspeak.Court’s . . does tonot cases the

potentiallyisolated use of a theword in course ofoffensive
distinguishedradio broadcast,a as from the verbal shock

here”).by respondenttreatment administered
beyondgoFrom 1978 1987,to the did not theCommission

brought indecencynarrow circumstances of and noPacifica
Infinity Broadcastingenforcement actions. In reSee

(1987)Corp., Order);(Infinity3 FCC 930Rcd. see also In re
Application F.Foundation,WGBH Educ. 69 C. C. 2dof

(Commission(1978) “intend[s]declaring strictly1250, 1254 it
holding”). Recog­to observe the narrowness of the Pacifica

nizing provided general prerogativethat in­“no toPacifica
anytervene in wherecase words similar or identical to those

in are orbroadcast over licensed radio televisionaPacifica
distinguishedstation,” the Commission the “re­between

(suchpetitive occurrence inof the ‘indecent’ words” as the
monologue) exple­Carlin and an or“isolated” “occasional”

necessarilytive, that 69would not be actionable. F. C. C.
at2d, 1254.

applyingIn 1987, the Commission it was thedetermined
way.in It intoo a thatstandard narrow statedPacifica
language “appro­later cases its definition of indecent would

priately rangeinclud[e] a broader of material than the seven
specific monologue].”[theissue in Carlin In rewords at

(Pacifica2698,2 2699Inc., Rcd.Foundation FCCPacifica
Order). the it useThus, Commission indicated would the
“generic indecency” Pa­of articulated in its 1975definition

Infinity 930,order, Rcd., and assessOrder, 3 FCC atcifica
allegedlythe full context of rather thanindecent broadcasts

limiting regulation “comprehensiveto ... of inde­its a index
pictorial depictions,” id.,cent words or at 932.
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approach,under the CommissionEven this context based
important isolatedto betweencontinued note the difference

repeated ibid.Seeand material.broadcasts of indecent
(considering determining isin whether materialvariables

including allegedlypatently ma­offensiveoffensive “whether
expletives,fleeting”)- ofterial is or In the contextisolated

repetitive usethe Commission determined “deliberate and
findingpatently requisite ofin aa offensive a tomanner is

indecency.” Forat 2699.2 FCCOrder, Rcd.,Pacifica
speech “involving depictiondescription orof sexualthe or
excretory specific[t]he or. that wordsfunctions .. mere fact

findingphrases repeated thatare anot not mandatedoes
patently not indecent.”material is isthat otherwise offensive ...

deleted).(emphasisIb­ id.
policy in­2001,In a statementthe Commission issued

industryguidanceprovide re­“totended theto broadcast
§ [its]garding [its] interpreting andcaselaw 18 S. 1464U. C.

indecency.”policies respectenforcement with to broadcast
Industry LawreIn Guidance on Commission’s Case

Interpreting § 1464 Policies18 U.S.C. and Enforcement
Regarding Indecency, In thatBroadcast 7999.16 FCC Rcd.

to bedocument Commission restated that for materialthe
depict excretory organsit or activi­indecent must sexual or

contemporarypatently byties and be measuredoffensive as
community Id., atfor the medium.standards broadcast

pat­Describing it8002. the whatframework of considered
ently explained three factorsoffensive, the Commission that

proved significant:had

“(1) descrip-explicitness[T]he graphic of theor nature
depiction excretory organsor or activi-tion of orsexual

(2) repeatsties; atwhether the material dwells on or
length excretory organsdescriptions or ac-of sexual or

(3) appears pander ortivities; towhether the material
appears totitillate,is used theto or whether material

presented Id., at 8003have for shockbeen its value.”
deleted).(emphasis
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regards factors,As the of thesesecond the Commission ex­
plained “[Repetition persistentthat of and focus on sexual or
excretory consistentlymaterial have been cited as factors

potentialthat theexacerbate of broadcasts.offensiveness
excretoryIn contrast, where sexual or havereferences been

passing fleetingmade once or or nature,have been in this
weigh against findingcharacteristic has tended to of inde­a

cency.” gave examplesId., at 8008. The thenCommission
of material that was not found indecent it wasbecause fleet­
ing (citing, g.,id.,and atisolated, 8008-8009 e. L. M. Commu­

(WYBB(FM)),nications South Carolina, Inc. 7 FCC Rcd.of
(MMB 1992)(finding fleeting1595 “a and isolated utterance”

spontaneous programmingin the context of live and not ac­
tionable)), fleetingand contrasted it references thatwith

patently lightwere found offensive in of 16factors,other
(KUPD-­(citing, g., TempeFCC Radio,at e.Rcd., 8009 Inc.

(MMB 1997)FM), (finding fleeting12 21828FCC Rcd. lan­
guage clearly activitythat refers to sexual with a child to be

offensive)).patently
B

against regulatory backgroundIt was this that the three
alleged indecency place.incidents of at issue tookhere

byFirst, in the 2002 Awards,Music broadcastBillboard
respondent singerStations, Inc.,Fox Television the Cher

during acceptance speech:unscriptedexclaimed an “I’ve
myyears sayingalso had critics for the last I was on40 that

way every year. Right. App.out f*** ‘em.” to Pet.So
for Second,Cert. 89a. Fox the Billboard Musicbroadcast

again personAwards in 2003. There, a named Nicole Richie
following unscripted presentingmade the anremark while

“ getyouaward: ‘Have ever tried cow s*** of a Pradato out
”purse? ***ingsimple.’fIt’s not so F. at 323. The3d,613

episode regularthird incident an of aBlue,involved NYPD
respondentbytelevision show broadcast ABC Television

episode February 2003,Network. 25,The broadcast on
showed the buttocks adult character fornude of an female
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ofapproximately sidemoment theseconds and aseven for
During wasin the characterscene,her the whichbreast.

boy-preparing portraying hera shower,to take a child
of awkward-friend’s entered the A momentson bathroom.

2011).(CA2Appx. 530,404 533-534ness Fed.followed.
indecency complaints allaboutThe Commission received

Fed.at 404I, S., 510;three Fox 556 U.broadcasts. See
Appx., 534.at

issuedAfter the Commissionincidents,these but before
apparent liability ABC, thenotices of to Fox Commissionand

bysanctioning madeNBC a commentissued a decision for
duringsinger Awards.the 2003 Golden GlobeBono the

Original Song,Upon winning ex­Bonothe for Bestaward
Really,really, f***ingreally,“‘This is brilliant.claimed:

really great.’” Complaints Against Broad­In Variousre
Regarding Airing Globecast the “GoldenLicensees Their of

(2004)Program, 4976,Awards” n. 44975,19 FCC Rcd.
(Golden Order). byReversing enforce­a itsGlobes decision

of F-wordbureau,ment the useCommission found the the
actionably at TheId.,indecent. 4975-4976. Commission

vulgar, graphic andheld of thethat the word “one mostwas
explicit descriptions activity English lan­theof insexual

“anyguage,” variation,and thus use of that word or afound
any inherently Id., atin context, a sexual connotation.”has

expletive,Turning of4978-4979. to the isolated nature the
rulingsprior fleet­the had foundCommission reversed that

ing expletives “thenot heldindecent. The Commission
specific phrasesmere orfact that or are not sustainedwords

repeated finding isthatdoes not mandate a that material
patently is nototherwise the mediumoffensive to broadcast

(“JustId., as theindecent.” at 49824980; id.,see also at
George[inCourt . Carlin routineheld that . . thePacifica,]

enlarged vocabulary weinstant,’in‘could have a anchild’s
in situa­believe even the ‘F-Word’that isolated broadcasts of

well”).tions such as that here socould do as
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c
though the incidents at issue in tookEven these cases

place ap-Order,before the Golden Globes the Commission
plied policy regarding fleeting expletives fleetingnewits and
nudity. by respondentsIt found the andbroadcasts Fox
ABC be in of thisto violation standard.

1

Fox,As the Commission foundto the two Billboard
Complaints Regardingbroadcasts indecent in In reAwards

February 2,Various Television Broadcasts Between 2002
(2006).8,and March 212005, FCC Rcd. 2664 Numerous

parties petitioned a of infor review the order the United
AppealsStates Court of for the Second The CourtCircuit.

Appeals granted request voluntaryof the forCommission’s a
objections.respond parties’soremand that it could to the

Stations,Fox Television Inc. v. 489 F. 3d 453FCC, 444,
(2007). appliedIn its tri­order,remand the Commission its
partite patentlydefinition of 2001offensive material from its
order found that both well itsand broadcasts fell within
scope. Complaints RegardingInSee re Various Television

February 2, 2005,Broadcasts 8,Between 2002 and March
(2006) (Remand Order); I,21 Rcd. 13299 seeFCC also Fox

supra, (discussingat 511-513 in detail the Commission’s
findings). pertainsAs to the constitutional issue in these

policythe noted under the clarifiedcases, Commission that
requiring“categoricallyin re­Order,the Golden Globes

peated expletives isuse of in order to find indecentmaterial
general indecencyapproachinconsistent with enforce­our to

id.,13308;ment.” Remand 21Order, Rcd.,FCC at see also
(“[U]nder precedent,at that13325 our Golden Globe the fact

Cher the not her commentused ‘F-Word’once does remove
indecency”). Thoughfrom realm the Com­the of actionable

mission Fox Richie’s com­deemed should have known Nicole
actionably prior toments were indecent even the Golden
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proposetoit declinedRcd., 13307,Globes 21 FCC atOrder,
light Cir­a of the nature of Secondforfeiture in limited the

Id., at acknowl­cuit’s 13321. The Commissionremand.
penalizededged apparentthat “it not that Fox could bewas

And so,at the itfor Cher’s time was broadcast.”comment
imposed penalty for thatas in the case it noGolden Globes

Id., 13324,broadcast. at 13326.
and to StatesFox intervenors returned the Unitedvarious

raisingAppeals Circuit,of the administra­Court for Second
challengesstatutory, Commis­tive, constitutional to theand

indecency regulations. Stations,sion’s FoxSee Television
Judge444. decision,Inc. v. 3d In a 2-to-1 withFCC, 489 F.

Appealsdissenting, the Court of found the RemandLeval
arbitrary capricious hasbecause “the FCC madeOrder and

‘fleeting exple­180-degree regarding treatmenta its ofturn
justifyingexplanationproviding atives’ without reasoned

skepti­noting3d, itsthe 489 F. at 455. Whileabout-face.”
expletivefleetingas tocism the Commission’swhether

Ap­regime pass muster,” ofthe Court“would constitutional
peals unnecessary atId., 462.found theit to address issue.

Citing Administra-The case here on certiorari. thecame
§ seq., noted5 U. 551 et this CourtAct,tive Procedure S. C.

may agencyJudiciary isthat arbi-that the set aside action
policytrary changecapricious. inor In of athe context

(such fleeting exple-as the Commission’sdetermination that
indecent), agency, in thetives could decision held anbe the

ordinary chang-acknowledge inthat factcourse, it isshould
ing position goodare reasons forits and “show that there

policy.” no need,the new 515. There isI, S.,Fox 556 U. at
provide justificationsagencyhowever, forfor an to detailed

policyevery change the newshow the reasons foror to that
are old Ibid.better than reasons the one.the for

Judged Fox I found theunder this the Court instandard,
policyindecency neitherenforcementCommission’s new

arbitrary capricious. notedThe theId.,nor at 517. Court
breaking ground inacknowledged rul-Commission newhad
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ing expletivesfleetingthat and nonliteral could be indecent
controllingthe theunder Court thestandards; concluded

agency’s expanding scopereasons for the of its enforcement
activity only “certainlywere rational. Ibid. Not was it

distinguishreasonable to itdetermine that made no sense to
ibid.,between literal and nonliteral of words,”uses offensive

agreedbut the Court that the Commission’sdecision to “look
patenttheat of even isolated of sexualoffensiveness uses

excretory approachand words fits with the context-based
[approved]... “[e]venin Pacifica,” ibid. Given that isolated

blow[s]’utterances can .. . constitute harmful ‘first to chil-
dren,” the Court held that the Commission could “decide it

away regimestep nonrepetitiveneeded to from its old where
expletive perof Id.,use an was se nonactionable.” at 518.

Having agency’s arbitraryfound the action to be neither nor
capricious, Appealsthe for theCourt remanded Court of to

respondents’ challenges. Id.,address First Amendment at
529-530.

AppealsOn I,from Fox ofremand the Court the Com-held
indecency policy unconstitutionally vaguemission’s and in-

entirety. 3d,validated it in F. at 327.its 613 The Court of
Appeals policy, guidanceexpressedfound the as in the 2001

subsequent giveand decisions,Commission failed to broad-
casters sufficient notice of would be considered inde-what

Surveying adjudications,cent. a number of Commission the
foundcourt the Commission to whichwas inconsistent as

patentlywords id.,it See at Itdeemed offensive. 330. also
presumptive prohibitiondetermined that the Commission’s

vaguenessplagued bytheon wasF-word and the S-word
fleetingthebecause the Commission occasion foundhad on

theyprovideduse of those notwords indecent occurred dur-
ing “demonstrablya bona fide news interview or were essen-
tial to the Id.,nature of an artistic or educational work.” at

(internal omitted).quotation331 marks The Commission’s
application exceptions, according Ap-ofof these to the Court
peals, expletiveguessingleft whether an wouldbroadcasters
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artistically integral program or awhetherto abe deemed
particular bona newsa fidebe consideredbroadcast would

vaguenessAppeals in-theThe Court of foundinterview.
policy to “choose be-forcedherent in the had broadcasters

riskingprograms [or]airingtween not . . . controversial
possibly Id., ator even loss licenses.”massive fines of their

“ample evidence334. that wasAnd the court found there
ofin led chillthe that harsh had to arecord” this choice

protected speech. Ibid.
2

history regardingprocedural OnABC is more brief.The
February ordera forfeiture19, 2008, the Commission issued
finding display in NYPDof the nude buttocksthe woman’s

ComplaintsactionablyBlue In reindecent. Seewas
ConcerningAgainst TheirVarious Television Licensees

February Program Blue,”25, “NYPD2003 Broadcast theof
(2008). that,determined23 FCC 3147 TheRcd. Commission

regardless displays felldefinitions,medical of buttocksof
organsdisplays excretorycategorywithin of orthe of sexual

depiction “widely sexualbecause withthe was associated
excretoryclosely by people witharousal and associated most

patentlyId., at The was deemedactivities.” 3150. scene
communityby contemporary stand­measuredoffensive as

“[t]heards, thatibid.; and the Commission determined
clearlynudity presented thatactor’s is in mannerfemale a

panders id.,to and at 3153. Unliketitillates the audience,”
imposedin a ofcase,the Fox the forfeitureCommission

that aired$27,500 on each of the 45 stationsABC-affiliated
summaryepisode.the In order Unitedindecent a the

Appeals theCourt of for the Circuit vacatedStates Second
bydetermining Foxorder, that bound itsforfeiture it was

entiretystriking inde­decision down the the Commission’sof
cency policy. Appx.,See 404 Fed. 533.at

judgments,sought seeThe Government review bothof
grantedBrief 564certiorari,for Petitioners and this1, Court

(2011).U. S. 1036 are the before us.These cases
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II

principle legal systemA fundamental in our is that laws
regulate persons givewhich or mustentities fair notice of

required. Connallyconduct that is forbidden or See v. Gen­
(“[A](1926)Co.,eral 385,Constr. 269 U. S. 391 statute which

requires doingoreither forbids the of actan in terms so
vague intelligence necessarilythat men of common must
guess meaning application,at its and differ as to its violates

law”);process Papachristouthe first essential of ofdue v.
(1972) (“Living405 U.Jacksonville, 156,S. 162 aunder rule

suppositions, ‘[allof law entails various one of which is that
persons] beare entitled to informed as to what the State

” (quoting Jersey,commands or forbids’ Lanzetta v. New 306
(1939); original)). require­451,U. S. 453 alteration in This

clarity regulation protectionsofment in tois essential the
provided by the Due Process of the FifthClause Amend­

See Williams,ment. v. 553 285,United States U. S. 304
(2008). requires imper-­It the invalidation of laws that are
missibly vague. punishment complyA conviction or fails to

process regulationwith due if the statute or which itunder
provide ordinaryperson intelligenceis toobtained “fails a of

prohibited,fair notice of what is or is itso standardless that
seriouslyencourages discriminatoryauthorizes or enforce­

explained, regulationment.” aIbid. As this Court has is
vague may provenot itbecause at times be difficult to an

incriminating itfact but rather because is unclear as to what
proved.fact id.,must be atSee 306.
speech vaguenessEven when not voidissue,is at the for

doctrine at least two butaddresses connected discrete due
process regulated partiesconcerns: that shouldfirst, know

required they may accordingly;what is of sothem act sec­
precision guidance necessaryond, and are so that those en­

forcing arbitrary discriminatorythe do not act in an orlaw
way. Grayned CitySee v. 408 U. 104,S. 108-­Rockford,of

(1972). speech rigorous109 involved,When is adherence to
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necessary ambiguityrequirements ensure thatthose is to
protected speech.does chillnot

outset,implicated because, at theThese concerns are here
they have,nothave,claim and dothe did notbroadcasters

leavingproscribed. asidenotice of what is Andsufficient
any invalidity, they thethatabout contendconcerns facial
lengthy historyprocedural thethatset forth above shows

was forbidden.broadcasters did not have fair of whatnotice
guidelines oc-Under 2001 in force when the broadcaststhe

key materialcurred, a consideration “‘whether thewas
” descrip-repeated] offendinglength’dwellfed] or aton the

depiction.or at In the 2004 Golden3d,tion 613 F. 322.
the CommissionOrder, broadcasts,Globes issued after the

changed expletives afleeting beand couldcourse held that
statutory chal-at In theI, S.,violation. Fox 556 U. 512.
lenged applied theorders now under review the Commission

principle promulgated andOrdernew in the Golden Globes
fleeting expletives inde-ofdetermined brief momentand a

history,cency regulatoryactionably indecent. Thiswere
apparent policy inmakes it that Commissionhowever, the

place gave orat time of notice to Foxthe the broadcasts no
fleeting nudityexpletive couldor a ofABC that a shotbrief

actionably yet to bebe foundFox ABC wereindecent; and
in andThe of to Foxviolation. Commission’s lack notice

fleetinginterpretation changed mo­ABC that its had theso
indecency a vio­in werements of contained their broadcasts
§ 1464 by agencyinterpretedlation of theas enforcedand

provide intelligenceperson ordinary“fail[ed] no­a fairto of
prohibited.” supra, Thistice of is 304.Williams,what at

changerespect regulatory thiswould be true with to a
any subject, appliedabrupt surelyis whenon it the casebut

uponregulations question, regulationsto the in that touch
Bag­freedoms,”“sensitive areas of basic First Amendment

gett (1964); v.v. see RenoBullitt, 360,377 372 alsoU. S.
871-872844,S.American Civil Liberties 521 U.Union,

(1997) (“The regulationvagueness [a ofof content-based
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speech] special Firstraises Amendment concerns because of
effect”).chillingits obvious

arguments response,The raisesGovernment two in but
persuasive. expletives,fleetingneither is As for twothe the

thatGovernment concedes “Fox did not have reasonable no­
tice at the time of the broadcasts that the Commission would

expletivesnon-repeatedconsider indecent.” Brief for Peti­
argues,tioners 28, n. 3. The Government nonetheless, that

vaguenessFox “cannot establish unconstitutional on that
impose.. .basis thebecause Commission did not a sanction

where Fox lacked such Ibid. Asnotice.” the Court ob­
ago,served when wasthe case here three it isTerms true

impose anythat the Commission declined to forfeiture on
Fox, S.,see at 513,556 U. and in its order the Commission

thatclaimed it would not theconsider indecent broadcasts
consideringeither when whether to renew licensesstations’

anyor “in context,”other 21 FCC Rcd., 13321,at 13326.
“policyThis forbearance,” it,of as the callsGovernment does

not suffice to make the issue moot. Brief for Petitioners
Though31. the Commission itclaims will not consider the

prior anyindecent broadcasts “in thecontext,” it has statu­
tory “anypower history priorto take into account of of­

setting penalty.fenses” when the a forfeiturelevel of See
503(b)(2)(E).§47 U. S. C. Just as in the AmendmentFirst

process protection against vague regula­context, the due
[regulated mercyparties]tions “does thenot leave ... at of

oblige.”noblesse v. U. S.Stevens, 460,United States 559
(2010).480 Given that the it wasCommission found “not

inequitable responsible [theto hold Fox for broadcast],”2003
statutory21 Rcd.,FCC at and it has the13314, that author­

ity finding any penalties,to use toits futureincrease the
Government’s it isassurance will elect not to do so insuffi­

remedytocient the constitutional violation.
legal consequenceIn addition, when combined the de-with

providesreputational injuryscribed reasonabove, further
grantingfor 693,to Fox. v. 424 U. S.Davis,relief Cf. Paul
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(1976) legal(explaining of statusthat an “alteration708-709
resultinginjury defamation”from the... combined with the

justifies safeguards).procedural As re­ofthe invocation
points findings wrongdoingspondent resultof canout,CBS

“reputation ad­andin a with viewersharm to broadcaster’s
Respondent Networkfor CBS Televisionvertisers.” Brief

Assn, hardly surpris­17. This isAffiliates et al. observation
ing challengedgiven orders,that are containedthe which

stronglypermanent inrecord,in the Commission describe
bydisapproving Fox,the material broadcastterms indecent

(notingg., ¶ 30 “ex­13310-13311, theRcd.,21 atsee, e. FCC
plicit, shockinggraphic, vulgar, Ms.and of Richie’snature

beingcomments”), protect fromand Fox’s efforts to children
exposed (finding¶ 33 had failed toid., 13311,at Foxit,to see

“ judgment, responsibility and sensitiv­exercise ‘reasonable
ity patentlypublic’s [a] of­toto the needs and tastes avoid

broadcas[t]’”). onsanctions broadcast­fensive Commission
g.,widely publicized. e.See,ers for indecent material are

p. FCC2008, E2;F. Feb.Fox, Times, 26,C. Fines N. Y.C.
Washington Sept. 24,CBS, Post, 2004,Plans Record Fine for

impactp. challenged an adverseE1. The orders could have
reputation areon alikethat audiences and advertisersFox’s

toentitled take into account.
goodrespect reasonABC,With withto the Government

againstargue imposed. The finedoes not sanction wasno
nu-its the ofABC and affiliates for seven secondsnetwork

nearlydity Respondentwas million. See Brief for$1.24
(hereinafter Brief). TheABC, Inc., et al. 7 ABC Govern-

argues inthe scenement that had notice thatinstead ABC
lightNYPD in of a 1960Blue would be considered indecent

“televisingdecision where that thethe Commission declared
programmingmight questionof anudes well raise serious of

(quot-contrary to 18 U. 1464.” for 32C. Brief PetitionersS.
ing Programing Inquiry, inter-2303, 2307;Enbanc 44 FCC

omitted).quotation argument pre-nal doesmarks This not
ambiguousvail. An from a 1960and statementisolated
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decision notCommission does suffice for the fair re­notice
quired imposethe Government towhen intends a $1over

allegedly impermissible speech.million fine for The Com­
mission, furthermore, had released decisions before sanction­
ing findABC that declined to isolated and ofbrief moments
nudity actionably g., ApplicationSee,indecent. e. In re of

(decliningWGBH, 2d, 1251,69 F. C. C. broad­at 1255 to find
containing nudity emphasizingcasts beto indecent and the

repeated expletives);difference between Inand reisolated
Subsidiary, Inc.,WPBN/WTOM License 15 FCC Rcd. 1838,

(2000)(finding nudity1840 full frontal in List notSchindler’s
indecent). say, graphicThis is ofnot to that a scenecourse,

involving campfrom Schindler’s List nude concentration
prisoners theis same as the shower scene from NYPD Blue.

pointIt show,does however, that the Government can to
nothing givenwouldthat have ABC affirmative notice that

actionablyits wouldbroadcast be considered indecent. It is
likewise not sufficient for the to it didassert,Commission as

though depictionin nudity][ofits thatorder, “the is nothere
lengthy repeated”as in cases,or some the sceneas shower

lengthier pictions“doesnonetheless contain more shots or of
nudity” inthan other 23broadcasts found not indecent.

languageFCC Rcd., 3153. broad demon­at This fails to
strate that ABC fair noticehad that its broadcast could be

priorrulingfound In a to thefact,indecent. Commission
airing episodeof the NYPD ofBlue had deemed 30 seconds

“very actionablynude buttocks andbrief” not indecent
in the ofcontext the broadcast. Letter from NormanSee

(MayGoldstein Molina, 26,to David FCC File No. 97110028
1999), RespondentApp.in to Affil­Brief for ABC Television

Assn, Edytheiates et al. also tola; see Letter from Wise
1992),(Aug.Cavin, id.,Susan 13,FCC File 91100738 atNo.

light agency18a, 19a. In thedecisions,of this record of and
any guidanceabsence of notice in the 2001 that secondsseven

of nude con­indecent,buttocks would found ABC lackedbe
stitutionally prior beingnoticesufficient to sanctioned.
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give noticeor ABC fairThe to FoxCommission failed
expletivesquestion fleetingprior in thatto the broadcasts

actionablymomentary nudity indecent.and becould found
applied thesetoasthe Commission’s standardsTherefore,

mustvague, ordersthebroadcasts were and Commission’s
be set aside.

h—(I—II

scopenecessaryIt is to themake three observations about
theseof this Court resolvesFirst,decision. because the

Clause,grounds Processcases on notice under Duefair the
implications ofit need not address the First Amendment

arguedindecency policy. thisthatthe ItCommission’s is
(and rigorous ofruling standardin the lessCourt’s Pacifica

scrutiny regulationprovided broadcasters, seeit the offor
726) ofU. the rationale438 S. be becauseshould overruled

by technological change andthat case has been overtaken
availability multiple listenersthe forwide of other choices

g., Re-forSee, 48-57;and Briefviewers. e. ABC Brief
spondent TheInc., et al. 15-26.Stations,Fox Television

apart licensesits when itGovernment for maintains that
mayspectrum, public assumeconventional broadcast the

setting certaininthat the its own interestGovernment has
argu-Thesestandards. See Brief for Petitioners 40-53.

lightments In of the Court’sneed not be addressed here.
holding policy provide fairthe failed tothat Commission’s

unnecessary time.at thisnotice it tois reconsider Pacifica
rulestheHere,This leads to a Courtsecond observation.

that of their broad-Fox and ABC notice the timelacked at
they broadcasting becasts couldthat the material were

actionably then-existing policies.found underindecent
unnecessarydisposition, to ad-Given this for the Courtit is

constitutionality indecency policy asdress the of the current
adju-expressed subsequentin the andGolden Globes Order

practice de-ofThe to normaldications. Court adheres its
clining g., v.to See,decide not it. e. Sweattcases before

(“Broader(1950) beenPainter, 339 U. S. issues have629, 631
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urged principlefor our we adhereconsideration, but to the
deciding onlyquestionsof in the of theconstitutional context

Court”).particular case before the
opinion modifyThird, this leaves the Commission free to

indecency lightpolicyits current of its ofin determination
public applicable legal requirements.the interest and And

anypolicyit leaves the free thecourts to review current or
policy light application.inmodified of its content and

* * *

judgments AppealsThe of the United States Court forof
the are vacated,Second Circuit and the cases are remanded

proceedings principlesfor further consistent with the set
opinion.inforth this

It ordered.is so

Sotomayor partJustice intook no the consideration or
decision of cases.these

Justice inGinsburg, concurring the judgment.
myIn inview, the Court’s decision FCC v. Foun­Pacifica

wrongdation, S. (1978),438 U. 726 was when it issued.
technologicalTime, and untena­advances, the Commission’s

rulings whyble thein cases before the shownow Court
Cf.reconsideration. FCC v. Fox TelevisionbearsPacifica

Stations, (2009)556Inc., 502, (Thomas, J.,U. S. 532-535
concurring).


