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Zumbrun, Caso,AnthonyA. andRonald T.
Sacramento,Rivett, CA,L. theRobin filed

Legalbrief for amici curiae Pacific Founda-
Taxpayerstion and the National Union.

Scharff,Kirtley,E. J. Laurent JamesJane
Schmidt, Jr.,Grossberg,E. Richard AllanM.

Adler, Sanford, HenryR. W. S.Bruce Hob-
Adams,erman, Whitney Washington,and M.

DC, Reporterscuriaefiled the brief for amici
Press,Committee for of the et al.Freedom

Sidak, DC,Joseph Gregory Washington,
curiae J. Gregoryfiled the brief for amicus

Sidak.

Wallace, IV,Samuel B. filed the brief for
Wallace,amicus curiae Samuel B. IV.

BUCKLEY,SILBERMAN,Before: and
WILLIAMS, Judges,Circuit

Opinion byfor the Court Circuitfiled
Judge SILBERMAN.

Opinion concurring judgmentin the filed
by JudgeCircuit BUCKLEY.

SILBERMAN, Judge:Circuit

expedited appeal presents ques-theThis
tion whether the President’s Task Force on

(“Task Force”)CareNational Health Reform
working group advisoryand its are commit-Stern, Atty., Dept,U.S. of Jus-B.Mark

Advisorypurposestees for of the FederalDC,tice, theWashington, argued cause for
(“FACA”). are,theyCommittee Act If weHillaryappellants/cross-appellees Rodham

are to whether FACAasked decide unconsti-Clinton, et al. With him on the briefs were
tutionally encroaches on the President’s Arti-Johnson,Ramsey Atty.,J. U.S. Stuart E.
cle We hold that thepowers.II executiveGen.,Schiffer, Atty.Acting Asst. Robert E.

advisory subjectgroupTask Force is not anMillett,Kopp, L.Patricia A. and Malcolm
FACA, courtto but remand to the districtStewart, Justice,Attys., Dept,U.S. of Wash-

proceedingsfurther to the sta-for determineGerson, Atty.,ington, DC. Stuart M. U.S.
working group.tus of theJustice, DC,Dept, Washington,of entered an

appearance appellants/cross-appellees.for
I.Louisville,Brown, KY,Kent Masterson ar-

the causegued appellees/cross-appellantsfor 25, 1993, ClintonJanuaryOn President
Physicians Sur-Association of American and Force onestablished the President’s Task

Inc.,geons, et al. With him on briefsthe Care The Presi-National Health Reform.
Dye,Alan P.were Frank M. Northam and wife, Hillary Clin-dent named his Rodham

DC.Washington, Force,ton, andas the chairman of the Task
the Secre-as its other membersRoss, Counsel, appointedSteven R. Gen. and Charles

Defense,Counsel, Treasury, VeteransTiefer, of thetariesDeputy Gen. Office of Gen.
Services, Labor,Affairs,Counsel, Health and HumanRepresentatives,ofU.S. House

DC, Director ofDepartments, theand CommerceWashington, filed the brief for amicus
Budget, theManagementOffice of andtheSpeaker Bipartisan Leadershipcuriae and

of the Council of Economic Advis-Group. chairman
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ers, and three White House posalsadvisers. Presi- optionsand to the President.” State-
dent mentchargedClinton ofthis body with the Whitethe Housetask Press Secretary

(June 4, 1993).of In“listen[ing] to all parties” accordanceand “pre-then with its char-
ter, the Task Force thenparting] its oper-health care terminatedreform legislation to be
ations Mayon 30.1 All of the workingsubmitted to Congress within 100 days of our
group’s meetings remained closed theWeekly pub-toComp.PREs.Doc.taking office.” 29
lic.(Feb. 1993).1,96

Appellees are the Association of American
On day,the same the President also an- Physicians Surgeons,and representswhich

nounced the formation of an interdepartmen- physicians; the American Council for Health
workingtal group. According Reform,to govern-the Care representswhich health care

ment, consumers;the working group andresponsiblewas the LegalNational &for Policy
Center, whichgathering to promote'seeksinformation and ethicsdeveloping invarious
government. They soughtoptions on access tohealth care thereform. It was com-
Task Force's meetings under the Federalposed of three types (i)of members: approx-
Advisory Committee Act. Pub.L. No. 92-imately permanent300 governmentfederal
463, (1972)86 Stat. 770 (reproduced at 5employees drawn thefrom Executive Office

■U.S.C.App. (1988)).1 Their efforts were re-President,of the the agencies,federal and bybuffed the President,Counsel to the who(ii)Congress; about “special40 government informed them that the Task Force was notemployees” hired by the agencies and the an advisory committee subject to FACA.Executive Office of the President afor limit-
Appellees thereupon brought againstsuitduration; (iii)ed and an unknown number of the Task Force in district court. Theywho,“consultants” asserted,it is “attend claimed that the Task Force was a FACAworking group meetings on an intermittent committee because it was bychaired Mrs.

basis.” Ira Magaziner, the senior adviser to Clinton, a private citizen, and that the Task
the PolicyPresident for Development, head- Force had violated byFACA failing to file an
ed the working group and was the only mem- advisory committee charter. They further
ber of the Task Force who assertedattended that permittedthe FACA them to at-

tend all ofgroup’s meetings. the meetings theof Task Force
and of any of its subgroups. Appellees

According to the government, the working sought a temporary restraining aorder and
group had no contact with the President. In preliminary injunction halting the operation
addition to information,gathering the work- of the Task Force until compliedit with
ing group developed alternative FACAhealth and publiccare allowed the to attend its
policies byfor meetings.use the Task governmentTheForce. only respondedBut that

the TaskForce,the Task Force was exemptit was fromcontemplated, FACAwould
because all of its includingdirectly advise Mrs.presentand recommendations members —

governmentClinton —were officers and em-to the 29, 1993,President. On March the
ployees. governmentThe alternatively chal-Task Force held publicone hearing where
lenged any application of FACA to the Taskpartiesinterested- presentcould comments on
Force as an infringementunconstitutional onhealth care reform. See 16,26458 Fed.Reg. the President’s power.executive(1993). However, the Task Force met be-

In a opinionmemorandum issued onhind closed doors at least 20 times in April
10,1993,March the district grantedcourt inMayand to “formulate" and “deliberate” on part appellees’ motion for a preliminary- in-its advice to the President. As the govern- junction. The court determined that appel-ment publicly announced,has in those meet- lees ahad substantial oflikelihood success on

ings “the Task Force reviewed materials it the Clinton,merits. Mrs. held,the court was
received from the interdepartmental working not an officer or employee of the federal
group; proposalsformulated optionsand for government merely by virtue of her status as

reform;carehealth presentedand those pro- Therefore,“First Lady.” the Task Force
1. The Task Force’s “termination” does not ingren- the availability workingof Task Force and

der this case moot parties,As anticipa-both in documents,group appellees soughtwhich theevent,tion agreedof this argument,before oral pursuantbelow to FACA.
presentsthis case still controversya live concern-
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much ofexemption ruling. gov-for an from the district court’squalifynot Thecould
solelyadvisory composed ernment takes issuegroup primarily with theFACA as an

court’s determination that Clinton is notemployees”or of the Mrs.of “full-time officers
employee” purposesan “officer orPhysi-Am. for of sec-See Associationgovernment. of

3(2)tion of FACA. It is that asHillaryv. Rodham Clin- claimed theSurgeonscians &
(D.D.C.1993)ton, 82, Lady,”“First Mrs. Clinton is theF.Supp. 89-90 functional813

(“Mem. equivalent governmentaU.S.C.App. 2 of officer or em-Op.”); see also 5
however,3(2)(iii). court, Force, therefore,agreed ployee,with that the Task is§ The

composed solely ofgovernment governmentthe that FACA encroached on full-time offi-
authority amongconstitutional to re- cials—indeed officers drawn from thethe President’s

purposeadvice for the of President’s closest official advisers —and thatceive confidential
exemptBut the court thus the Task Force is from FACA.recommending legislation.

alternative,thought prerogatives governmentexecutive were In the the reiteratesthat im-
plicated only appliedwhen the Task Force was advis- its claim that FACA cannot be con-

President, stitutionally to the Task Force. We areengagednot when it ining the
regard,in that to theurged,district ac- discard distinc-information-gathering. The court

bytion drawn the district court betweencordingly granted preliminary injunctiona the
of therequiring the Force to meet all the function Taskinformation-gatheringTask

requirements except advisingof FACA when it'met to Force its role in theand President.
expected,formulate or for the As governmentadvice recommendations would be the is

rulingPresident. content with the district court’s con-
cerning working group,the status of the andgroup,workingAs to the the district court

arguesit that the district court’s dismissal ofappelleesconcluded that had failed to state a
appellees’ an unappealableclaim is interlocu-12(b)(6)claim under Fed.R.CivP. that the
tory order.body bysubordinate was covered FACA.

Relying Anti-Hungeron National Coalition hand,Appellees, supporton the other the
Committee,v. F.Supp.Executive 557 524 district court’s determination that FACA

(D.D.C.), (D.C.Cir.1983),aff'd, 711 F.2d 1071 covers the Task Force because Mrs. Clinton
the court that working groupheld the was employeeis not an officer or of the federal

advisorynot an committee because it was However,government. they challenge the
engaged fact-gathering pro­in notand did toruling workingcourt’s as the status of the

directlyvide advice to the President. The theygroup, which contend is also bycovered
appellees expeditedcourt denied motion for They applyingFACA. further maintain that

discovery concerning the actions and status bodyFACA to either no serious con-raises
working group,of the but nevertheless deter­ issues, and, event,anystitutional in that the
thatmined there were no issues of material prematurelycourt thedistrict decided consti-

fact and that it could have ondismissed Appelleestutional issue. also contend that
summary judgment grounds as well. Mem. discovery,the court have permittedshould

atOp. 89 n. 11. dearly thewhich would have shown more
that agroups,FACA status of both andgovernmentThe filed this onappeal March

straightforward application proce-of FACA’s22, Appellees1993. asubsequently filed
requirements not curtail thedural wouldcross-appeal. jurisdictionWe have to review

powers.President’s constitutionala agrant preliminary injunctionof 28under
1292(a),§ expedited ap-U.S.C. and we the We first the status of the Taskconsider

peal todue the short frame withintime working groupForce and then turn to the
working groupwhich the Task Force and the issues.

operated.

III.II.

government, appellant Congress passedThe as cross- in 1972 to controland FACA
below,appellee, plaintiffs operationappel- growthand the as the and of the “numerous

committees, boards, commissions, councils,cross-appellants, together challengelees and
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“committee”),beengroups graphand similar which have estab- referred to as which
(B)agenciesofficers in thelished to advise and is ... byestablished or utilized the

branch of the Federal Govern-executive President ... in obtainingthe interest of
2(a).2,U.S.C.App. § As Congressment.” 5 oradvice recommendations the Presi-for

it, purpose was: to eliminateput FACA’s or one agenciesdent or more or officers of
committees;advisoryunnecessary to limit the Federal Government.

new tothe formation of committees the mini- 3(2). government§Id. The not con­does
necessary; keepnumber to the func-mum tend that the Task Force was not “estab­

advisory nature;of the committees in totion byorlished” “utilized” the President in the
the committees to uniformhold standards of obtaininginterest advice or recommenda­

keepprocedures; Congressand to andand tions. FACA’s definition impor­contains one
public ofthe informed their activities. See 3(2)(iii)tant proviso, however. Section ex­2(b)(l)-(6).§ The agencyid. statute orders “anyempts committee which composedis

promulgate guidelinesto regula-heads and wholly of full-time officers or employees of
govern opera-to thetions administration and And,the Federal Government.” according
advisory §of committees. See id. 8.tions to government,the the Task wasForce not

aplacesFACA number onof restrictions officers,only wholly ofcomposed government
advisorythe committees themselves. Before (likeactuallyit was the Task Force we en­

action,can take aanyit meet or committee Bush,Meyercountered in v. 981 F.2d 1288
charter,a idfirst must file detailed see (D.C.Cir.1993)) partial, yeta aug­somewhat

9(c). giveThe§ committee must advance mented, Thus,grouping.cabinet subjecting
Register anynotice in the Federal of meet- the ForceTask to FACA would fall outside

10(a)(2);ings, see id. it all§ and must hold Congress’ purpose regulating growthof the
10(a)(1).meetings public, §in see id. Under composedand use of committees of outsiders

10, keepsection the committee must detailed government Ap-­called in to advise officials.
10(c),§of id andmeeting,minutes each see quarrelpellees gov­would have no with the

available—along anythemake records with ernment’s characterization of the Task
records, byreports, or other documents used Force, except descriptionfor the its chair­of

theypublic, providedthe committee—to the man, AppelleesClinton. contend thatMrs.
not exemptionsfall the of the Free-do within not employeeshe is an officer or of the

(FOIA), id.of Information Act seedom government despitefederal her traditional
10(b). 5, advisory§ Under section an com- Lady.”and ceremonial status as “First This

byby themittee established President or technicality appel­is a tojust accordingnot
legislation “fairlybemust balanced in terms lees; statutorily appoint­isshe barred from

the points represented,”of of view id Anti-Nepo­ment as an officer because of the
5(b)(2).2 requires§ The Act also that pre- 3110(b).§tism See 5Act. U.S.C.

tocautions be taken ensure that the advice court, finding no definition ofThe districtand recommendations of the committee “will
govern-employeeor of the federalofficerap-inappropriately bybe thenot influenced itself, reasonablyquiteFACA turnedment inauthority by any specialorpointing interest.”

to 5 of the U.S.Code to find a definition.Title5(b)(3).§Id
&§§ 2105. An officer orSee 5 U.S.C. 2104

“advisory”The Act’s definition of an to those mustemployee according sections
apparently (ii)sweeping.committee is rather (i) service;appointed to the civilbe:

3Section states: aperformancein the of federalengaged
(iii) subject by a“advisory any function; supervisiontoThe term committee” means and

board, commission, council,committee, As thehigher appointedelected or official.
force,conference, held, appellees correctlyasor court andpanel, task other simi- district

out, appoint-any has beengroup, pointlar or or Mrs. Clinton notsubcommittee other
(hereinafter Readingcivil these defini-subgroup para-thereof in this ed to the service.

mayviewpoint” requirement application. v. National Advi­2. FACA’s"balanced See Public Citizen
Comm., 419, (D.C.Cir.1989)however,justiciable, sory 426be it 886 F.2dnot because does not

(Silberman, J.,judicial concurring).susceptibleprovide a standard that is of
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(albeitgan have in the back-materia with FACA would actedparitions in —who
representa-ground) personalthat the Task Force is not as advisers andsuggestseem to

confi-tives of their We are nothusbands.exempt.
of theperceptionthat thisdent traditionaltrue,Nevertheless, governmentis as theit

wife, a extension of herPresident’s as virtualinsists, explicitlyCongress adoptthat did not
husband, today. verywidelyis As thisheldin FACA. FACA isall of Title 5’s definitions

may even be a fairsuggests,case it not5, sixpartnot of Title which was enacted
Clinton, certainly isportrayal of whoMrs.years passage,before FACA’s see Pub.L. No.

typical of aperforming openlymore than is89-554, (1966), but,80 Stat. 378 instead is
Indeed,Lady. mayweFirst in the futureonly temporarily appen-there as anhoused

presidential spouse,see a male which couldCongresswhen wishes toTypically,dix. add
Lady”make the term “First anachronistic.5, See,a statute to Title it amends the Title.
however,Act, 3(a), persuasive, gov­is thee.g., §Government in the Sunshine More

94-409, (1976); argument Congressernment’s that itselfPub.L. No. 90 Stat. Pri- has1241
93-579,1974, recognized spousethat the actsPresident’svacy Act of Pub.L. No. 88 Stat.

(1974). equivalentas the functional of an assistant topassedIt did not so when it1896 do
FACA, legislativethe President. The authorizationspecificallyat that itbut time did

payto the President to his White Houseadopt certain Title 5 definitions. For exam-
following provision:aides includes theple, adjacent advisoryto the definition of an

agency,committee is FACA’s definition of an Assistance services pursu­and authorized
incorporateswhich the definition in Title 5: ant to this section to the President are

“ ‘agency’ meaning provided spousehas the same as section to to thein authorized be of
551(1) 5,of title United States Code.” 5 the President in connection with assis­

2, 3(3).U.S.C.App. Congress actually provided by spouse§ But tance such to the Pres­
dischargedeleted from the Senate version of FACA ident in the the President’sof

of “employee” responsibilities.definitions “officer” and that duties and the Presi­If
paralleled those of sections not a spouse,2104 and 2105. dent does have such assis­

H.R.Rep. 1403,See Cong., may providedNo. 92d 2d Sess. tance and services be for
Cong.(1972), inreprinted 1972 U.S.Code & purposessuch to a ofmember the Presi­

3508, family3509. the desig­Admin.News And Code con- dent’s whom the President
tains another definition of a federal officer nates.

supportwhich to government’s po-tends the 105(e) added).(emphasis§3 U.S.C. Of
providesTitle 1sition. that a officerfederal course, 105(e),even without section the Pres-

any person by“includes authorized law to presumablyident draw hisupon spousecould
perform the duties of the office.” 1 U.S.C. importance,for assistance. The statute’s
§ 1. That adefinition could cover situation rather, lies in its assistance in ushelping

Congressin which authorizes someone who is interpret ambiguousthe terms of FACA in
(suchformallynot an officer theas Presi- pari materia

spouse) performdent’s to federal duties. be,may well appellees argue,It as that
if,Even concurring colleague argues,as our many Congressin in “ceremonialhad mind

occupyMrs. Clinton notdoes an “office” duties,” presidencybut we do not think the
specifically by Congress,created she could easilycan be so divided between its substan-

regardedstill “employee.”be as an politicaltive ceremonial functions. Inand
105(e)event,government anyThe would have us conclude section neither limits the

traditional, informal,that the if particularstatus and kind of “assistance” rendered to
President,“duties” of the typesPresident’s wife as “First the nor circumscribes the of

Lady” gives her de employee presidential responsibilitiesofficer or duties and thatfacto
government whystatus. The invokes what it de- are to be aided. We see no reason a

scribes as “a longstanding public spousetradition of President could not use his or her to
by carryservice” First aincluding, mightwe are out task that the PresidentLadies—

told, Polk, Wilson,Sarah White House ItdelegateEdith Eleanor to one of his aides.
therefore,Roosevelt, Carter, reasonable,Rosalynn Nancy Rea- is to construe sectionand
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105(e) treating presidentialas spousethe as statute, moreover,The anti-nepotism may
Otherwise,a de employee.officer or if well bar appointment only paid positionsto infacto

spouse attended,the President’s routinely 3110(c).government. Thus,See §5 U.S.C.
in,participatedand meetings,cabinet he or even preventif it would the President from

she all-governmentwould convert an group, putting spousehis on the payroll, itfederal
President,or byestablished theused a precludeinto does not his spouse aidingfrom the

advisoryFACA committee. President performancein the of his duties.
section, moreover,Pursuant to this the sum,In governmentthe musters a strong

spousePresident’s supported byis a substan- argument supportin of its interpretation of
tial staff who undeniablyare gov-full-time “full-time or employee”officer under FACA

Therefore,ernment employees.officers or as theincluding President’s spouse—whether
the President could have —as the government or not a Lady.”“First But it byis no means
points easily designated Mrs. Clinton’s Indeed,overwhelming.out— the government is

Force,chief of staff as a themember of Task at havinguncomfortable to choose whether
chairman,perhaps even as the who would Mrs. Clinton should be ofthought as an

then expectedbe reportto to Mrs. Clinton. officer or employee. government’sThe dis-
It quitewould seem anomalous to conclude quitecomfort is understandable. Mrs. Clin-
that FACA applywould if the President’s ton has anynot in sense appointedbeen or
spouse committee,were a ofmember the but office, and,elected to assuming she is an
not if her chief of staff were the actual 1,officer under Title due to the duties dele-
member. gated to 105(e),her under 3 how,§U.S.C.

ask,one might could she be removed? AllThe implicit authorityPresident’s
officers employeesand States,of the Unitedto spouseenlist his in aid of the discharge of
except President,the Vice removed,can behis federal duties also undermines appellees’

cause,at least for through the ultimate au-claim that treating the spousePresident’s as
thority of the President. We suppose thean officer or employee would violate the anti-­
President anycould withdraw authorityor allnepotism provisions of 5 §U.S.C. 3110.
delegated spouse,to his but hethen would beThat section prohibits any “public official”
left without the official anyassistance offrom appointing or employing relative,a such
family verymember. The provision autho-spouse,as a “in agencythe in which he is
rizing the delegation to the spouse providesserving or over he jurisdic­which exercises
for a delegation to another member of the3110(b).tion or §control.” Id. Although

family onlyPresident’s “[i]f the President3110(a)(1)(A)section agencydefines as “an
105(e)spouse.”does not a §have 3 U.S.C.agency,”executive we doubt that Congress

added).(emphasis That language seems tointended to include the White House theor
present the President with rather extremeExecutive Office of the President. Cf.
alternatives.—Massachusetts,Franklin v. -,U.S.

-, 2767, 2775,112 S.Ct. 120 more, 105(e)L.Ed.2d 636 What is section would seem to
(1992) (holding that President is not “agency” apply whether or not the spousePresident’s

purposesfor of Administrative Procedure jobheld employeeanother that an officer or
Act); (President’sMeyer, 981 atF.2d 1298 of the government could not possibly hold.
advisers are not “agency” FOIA); instance,under Suppose, for that the President’s

Bush,Armstrong 282,v. 924 F.2d spouse289 majorwas counsel to a law firm and
(D.C.Cir.1991) (President not “agency”).APA spent good portiona of his or her time
So, for example, a President would be practicingbarred Presumably,law. the spouse
from appointing his brother as Gen-Attorney would still be authorized to assis-provide
eral, but perhaps not as a 105(e)White House tance to the President under section
special assistant. that may, would,Be as it it not thereby,is and also be an officer or
reasonable to interpret that provision to employee government. govern-the Theof
bring it into conflict Congress’with recogni- suggestsment hypotheticalthat this does not

(and for)tion apparentof FACA,authorization the create a problem under because a
delegationPresident’s situation,of duties to his spouse. spouse in orthat whether not an



906
advisorycovers committees orwould be full-time establishedemployee,orofficer not

exemption. bythequalifynot for utilized the executive branch. See id. 491and so would
455-65,may be too facile. HowBut that answer atU.S. at 109 S.Ct. 2566-72. The

or whatwe how much kind say,would determine adopted,Court we think it is fair to an
was with full-activityof inconsistentoutside extremely strained construction of the word

time status? in order to the constitutional“utilized” avoid
gravityThe of thequestion. constitutionalsay questionthat the whetherSuffice it to

bywas the three concurringissue revealedmembership on the TaskClinton’sMrs.
justices acceptwho were unable to theeasynot one.3triggers FACA is anForce

statutoryCourt’s construction and believedtherefore,argues, that wegovernmentThe
appliedwas as tothat FACA unconstitutionalhere,applystatute not toshould construe the

467-89,atthe ABA committee. Id. 109 S.Ct.we would face a seriousbecause otherwise
J.,(Kennedy, concurring).at 2572-84Supreme Court hasconstitutional issue. The

many times that “where an otherwisenoted is, course, necessaryIt of before consider-
of a statute wouldacceptable construction statutory toing the maxim of construction

problems,serious constitutional theraise government’swhether consti-determine the
the statute to suchCourt will construe avoid aargument powerfultutional in this case is

plainlyconstruction isproblems unless such faced,words, trulyweone. In other are as
contrary Congress.”to the intent of Public Citizen,thoughtthe Court it was in Public

Justice,Departmentv. 491 U.S.Citizen of a grave questionwith of constitutional law?
2558,440, 466, 2572,109 S.Ct. 105 L.Ed.2d on claimgovernment primarilyThe relies the

(1989) J.(quoting377 Edward DeBartolo explicit presidential power impli-that an is
BuildingCoast &Corp. v. Florida Con-Gulf pro-Article II of thecated. Constitution

Council, 568, 575,struction Trades 485 U.S. vides that the President “shall from time to
1397, (1988)).1392, 99108 S.Ct. L.Ed.2d 645 thegive Congresstime to Information of the

Only yearsa ago employedfew the Court Union,the toState of and recommend their
very statutorythat maxim of construction to Consideration such Measures as he shall

applying to theavoid FACA ABA committee judge necessary expedient.” U.S.and
Attorneythat the General on theadvised Const, II, 3, According§art. cl. 1. to the

qualifications prospective judicialof federal government, givesthis clause the President
governmentnominees. See id. The there tothe sole discretion decide what measures

argued applying impairthat FACA would the propose Congress,to to and it leaves no
effectiveness of the committee’s deliberations congressionalroom for interference. To ex-

examination),(by publictoexposing them claims,power, governmentthis the theercise
and thus would interfere with the advice that

President also must have the constitutional
provided Attorneythe committee to the Gen-

right pro-to receive onconfidential adviceassumed,ultimately,eral and it was to the
posed legislation.

President. Such interference en-would
theory,government’sUnder the FACAcroach on appointment pow-the President’s

thewould interfere with President’s un-responsibilityer-—his sole to nominate feder-
legislation.to proposeal bounded discretionjudges.4 escapeIn order to that constitu-

Clinton the TaskPresident formed Forcequestion,tional the Court held that the ABA
specificallyby legislation dealingwas not “utilized” the Presi- to recommendcommittee

by require-dent because it was run a with health care reform. FACA’sestablished and
private organization, even though public meetingsthe Act ment of would inhibit both

applies only putative judges years3. It is not clear how FACA if one has over the morebecome
advisorymember of an is a (reflectingcommittee not full- impedimentof an certain ABAinstitu-

government employee.time officer or doesHow and, interests)perhaps, politicaltional than an
government carry obligationthe out its to ensure Torry,aid to Presidents. R. Marcus & S. ABA

"fairly”that the committee is balanced in terms Fire, Wash. Post,AgainJudicial Evaluation Under
points represented?of the of view A6; Thornton,7, 1989,May Judg-M. The ABA’s

25, 1987,Wash. Post,Judges, Sept.ments on A23.Ironically,4. the ABAcommittee’s role in advis-
ing qualificationsadministrations as to the of
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candid discussion within the Task Force and by anyconferred explicit provision of the
presentationits of advice to the (asPresident. text of the Constitution is the appoint-

Challenging the district court’s ruling, the power)ment but rather is inferred to be a
government argues that this encroachment necessary part of the grant of the “Execu-

regardlessoccurs of whether the Task Force tive Power.”
engagedis in information-gathering or inter- Citizen, 484,Public 491 U.S. at 109 S.Ct. at

situation,nal deliberation. In either the J.,(Kennedy,2582 concurring).6 But be-
glare publicityof would inhibit the free flow cause Public Citizen theinvolved President’s
of frank advice and would handicap the Pres- textually granted power to appoint federal

abilityident’s developto legislation. judges, the concurrence would have struck
Appellees point out that concurringthe FACA down:

opinion in Public Citizen commanded the powerWhere a has been committed to a
onlyvotes of justices instead,three rely,and particular Branch of the Government in

on the opinion Olson,Court’s in Morrison v. the Constitution,text of the the balance
654, 108 2597, 101487 U.S. S.Ct. L.Ed.2d 569 already has been bystruck the Constitu-

(1988).5 Morrison upheld the in Gov­Ethics tion itself.
ernment Act’s creation of an independent

486,atId. 109 S.Ct. at 2583. govern-Thecounsel it not preventbecause did the Presi­
here,arguesment Citizen,that as in Publicdent “from accomplishing [his] constitutional­

Morrison,but unlike in we have explicitanfunctions,”ly assigned 695,108id. at S.Ct. at
textual delegation to the pro-President to2621 (quoting Nixon v. Administrator of pose legislation.Services, 425, 443,General 438 U.S. 97 S.Ct.

We perceive several weaknesses in the2777, 2790, (1977)),53 L.Ed.2d 867 even
government’s position. First, the govern-though the counsel was largely immune from

Morrison,ignoresment the Court’s consider-the executive branch’s operational control
(she II,ation of the President’s Article section 3was appointed by a panel judgesof and

responsibility to “take Care that the Laws because).was only goodremovable for Apply­
faithfully Morrison,Seeexecuted.”ing 487 U.S.Force,FACA to the Task according to

692-93,at 108 S.Ct. at 2619-20.appellees, has a The Courtrather impactminor on the
specifically recognized thatinstitution the statutepresidencyof beforecomparedthe to the
it uponencroached orgreatermuch burdened that respon-encroachment on the Presi­
sibility, but concluded that thedent’s core burden wasexecutive function sanctioned in

greatnot enough to beMorrison. unconstitutional.
This is not a case in which the power toNevertheless, the government maintains
remove an executive official has been com-that Morrison is not directly point.on Pick-
pletely President,stripped from the thusing up on Kennedy’sJustice concurrence in
providing no means for the President toCitizen,Public governmentthe contends that
ensure the “faithful execution” of thethe Morrison Court’s imprecise balancing
laws.... We not thinkdo thistest, limitationwhich apparentlyis less favorable to the

presentlyas it stands deprivessufficientlyPresident, not applydoes when a textual
the President of control over indepen-thegrant presidentialof authority is implicated.
dent counsel to interfere impermissiblyIn Morrison,distinguishing KennedyJustice
with his obligationsconstitutional to en-said:
sure the faithful execution of the laws.Thus, example,for the aspectrelevant of

our added) (footnotedecision in omitted).Morrison involved the (emphasisId.
powerPresident’s to Olson,remove thus,Executive Of- Morrison v. easilycannot be

ficers, a power we had recognized is not disposed of in accordance govern-with the

Kennedy, Monison,5. Justice who was 714,recused in Synar,But6. see v.Bowsher 478 721-U.S.
joined by 27,was 3181,Chief Justice Rehnquist 3185-88,and Jus- 106 S.Ct. 92 L.Ed.2d 583

Scalia, (1986)tice (removalO’Connor in Public Justice power important ap-Citizen. more than
Morrison, was, turn,who dissented in pointment powerin recused controllingin subordinate offi-

cials).in Public Citizen.
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(and legisla-authorityfive branch to recommendKennedy’s) suggestedJusticemerit’s
applicationif theAccordingly,tion derives.distinction.

orgroups advisingof FACA to the Presidentduty takeconstitutional toThe President’s
wereanyone else in the executive branchexecuted,faithfullycare that the laws be

as thoseconstitutionally problematic, insofarmoreover, importancegreaterseems far in
proposed legislation,groups advisingwere onauthority legislation.than his to recommend

toproblematic regardwithFACA would bethe Care ClauseThe Framers intended Take
that rea-virtually policyall advice. Underduty theto be an affirmative on President

contrast, constitutionally sus-soning FACA would bethe President alone. In theand
obligation argument govern-Clause is less an face—an thepectRecommendation on its

has the undis-right.than a The President ment declined to make.
authority legislation,toputed recommend

government’sWe theauthority do think thatexercise that withbut he need not
alternative,or, argumentany particular subject implicit,for that albeit is morerespect to

matter, any subject.7 Only can persuasive. Applicationthe President of FACA to the
executed,faithfullythat the laws clearlyensure be with theTask Force would interfere

country cananyone propose legis-but in the capacity to solicit direct advice onPresident’s
lation. any subject related to his duties from a

citizens,group private separateof from orgovernment’s focus on the Recommen-The
•together governmentalhis closest assowithseems somewhat artificial.dation Clause

amight soughtciates. That advice be ontheypolicyDiscussions on take—whether
issues in an or for­rangebroad of informalgroups pureexecutive branch or inplace in

mal fashion. havePresidents created adviso­advisory committees —to some extentFACA
ry groups composed privateof citizensalways implicate proposed legislation.
(sometimes conjunction governmentin withan groupWhenever executive branch consid-
officials)initiatives, periodicallyto meet and advisepolicyers it discusses inter-

(hence cabinets”)orders, phrasenew executive them the “kitchenchangeably legislation,
Thus, on such as the of a war.8or other administrative directives. vir- matters conduct

anytimetually advisory groupan meets to have evenPresidents created formal “cabinet
problem, implicatea composed part privatediscuss it will the Rec- committees” in of citiz­

Clause, Here,ommendation from which all execu- ens.9 This case is no different. the

Perspec-sure, See, Vantageduring e.g., Johnson,7. beTo the Constitutional Conven- L. The Point.
Presidency 235-371963-1969Philadelphia, changedtion in the Framers the attives of the

language "mayof the clause from recommend” (1971)
to "shall recommend.” As James re-Madison

Augustin his of conventioncorded notes the for Ford, 1975,9.President in convened a "cabinet
24, 1787: State,Secretarycomposedcommittee” of the of

Commerce,Secretary Secretarythe of the ofMorris, may”On motion of Mr. Govr. "he was
Labor, AFL-CIO, and thethe President of theout,struck & "and” inserted before "recom-
President of to for-the Chamber of Commercemend” in the clause 2d sect 2d art: X in order

government's policythe the Inter-mulate towarddutyto make it the of the President to recom-
Organization.national Labor President Cartermend, prevent umbrage& thence or cavil at

See,body. e.g.,continued the same Committeedoinghis it.
Wash.Agree Membership,Conven- Fails to on U.S. ILOMadison,J. Notes of Debates the Federalin

13, 1977,Post, ap-(G. Scott, Oct. A24. Neither President1787, 1987).464 & J.tion of Hunt eds.
See,acknowledgedparently application.FACA’ssuggestsGouverneur Morris’ amendment that

General Services Administration,e.g., Federal Advi-any congres-squelchthe clause was intended to
sory ReportCommittees: Fourth Annual of theobjections rightsional to the President’s to rec-

Covering Calendar 1975 at 54-55legislation prevention President Yearofommend the—hence
(1976) (noSidak,"umbrage of ILO committee in list ofmentionor cavil.” See J. The Recom-

committees); Gen-Clause, 2079, (1989). presidential advisory see also77 2082mendation GeoL.J.
AdvisoryServices Com-Administration,eral Federal

Report Cover-Fifth Annual of the Presidentexample, sought mittees-8. For President Johnson often
(1977) (same).ing CalendarFortas, atYear 1976 55-56advice from Clark Clifford and Justice

1980, however, President Carter continuedold and trusted friends from outside the In"two
Branch,” structure, explicitly recognizedalong FACA’sgovernment that butExecutive with offi-

(o(after gaveconcerning coveragecials on matters the Vietnam War. the issue that rise the
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a committee ofPresident has formed his fromadvice them as he Meyerwishes. In v.
secretaries, Bush, 1293-97,closest advisers—cabinet White 981 atF.2d example,for we

advisers, and his wife—to adviseHouse him held that the President could create a Task
a domestic he of theon issue considers ut- composedForce of cabinet secretaries and

priority.most other close advisers to study regulatory re-
havingform without to comply with FOIAApplying toFACA the Task Force

regard,In this requirementFACA’s that anproblemsnot simplydoes raise constitutional
advisory “fairlycommittee must be balancedpro­because the Task Force is ininvolved
in represented”terms of the view would—ifInstead,posing legislation. difficulties arise

appliedenforceable and groups presi-to ofoperationalbecause of the Force’s prox­Task
dential advisers—restrict the President’sis,imity to the President himself—that be­
ability to seek advice from whom and in thethe providescause Task Force advice and
fashion he chooses.directly torecommendations the President.

Supreme abilityThe Court has Therecognized that a to discuss matters confidential-
greathas aPresident need to receive advice isly surely importantan condition to the

confidentially: it,exercise of power.executive Without the
is protection performance[There a] valid need for of President’s anyof of his

highcommunications between Government duties—textually explicit implicitor in Arti-
officials and those who andadvise assist grantcle II’s power—wouldof executive be

performancein thethem of their manifold made more designingdifficult. In the Con-
duties; importancethe of confidential-this stitution, the Framers vested the executive
ity plain requireis too to further discus- power veryin one forman the reason that he

experiencesion. Human teaches that might secrecymaintain in opera-executive
publicexpectthose who dissemination of tions. As Alexander Hamilton wrote in the

maytheir remarks well temper candor Papers:Federalist
a for appearanceswith concern and for Decision, activity, secrecy, dispatchand

their own to theinterests detriment of the generallywill pro-characterise the[sic]
decisionmaking process. Whatever the na- man,ceedings of one in mucha more

privilegeof confidentialityture the of of degree,eminent than proceedingsthe of
Presidential communications in the exer- number;any greater proportionand in as

powers, privilegecise of Art. II the can be increased,the qualitiesnumber is these
supremacyto from thesaid derive of each will be diminished.

its own assignedbranch within area of
(J.70, Cooke, ed.,The No.FEDERALIST at 472constitutional duties.

1961) added).(emphasis The Framers thusNixon, 683, 705-06,United States v. 418 U.S.
secrecyunderstood that was related to the3106,3090, (1974)94 S.Ct. 41 L.Ed.2d 1039

ability quick-executive’s to todecide and act(footnotes omitted); see also v.Nixon Ad­
ly—a quality lacking governmentin the es-Servs., 425,ministrator Gen. 433 U.S.of bytablished the Articles of Confederation.441-49, 2777, 2789-93,97 S.Ct. 53 L.Ed.2d
If a cannot inPresident deliberate confi-(1977). v.867 Nixon Administrator Gen­of dence, imagineit to how heis hard canexplainseral Services further that the Presi­

quickly.decide and actinconfidentiality per­is entitled to thedent
rightIIThis Article to confidential“responsibilities”of andformance his “his

“ only tocommunications attaches not directoffice,” process shaping poli­and ‘in the of
” President,with the butcommunications alsoand decisions.’ 433 U.S. atmakingcies

to discussions between his senior advisers.449, (quoting97 S.Ct. at 2793 StatesUnited
Certainly Department and3107). Secretaries WhiteNixon, 708,at418 U.S. 94 atv. S.Ct.

be able to holdHouse aides must confidentialgivesonlyArticle II not the President the
meetings they secretlyadviceto discuss willability to his advisersconsult with confiden­

also, Congress,to the President. in anoth­tially, corollary, givesbut it him the renderas a
context,flexibility recognizedorganizeto his advisers and seek has that the Presi-er

12,216, 41,619Fed.Reg.No.the United States should See Exec. Order 45committee—whether
resolved). (1980).from ILO—hadwithdraw the been
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easily that thelead us to a conclusionnotcommunicationsright to confidentialdent’s

permissible one.placed is atop advis­ burdenmeetings between histoextends
552,FOIA, §5 U.S.C.example,Forers. correctly recognizedThe court below

personalimmediateexempts “the President’s ap­difficulties that FACA’sthe constitutional
whoseExecutive Officein thestaff or units created. Theto the Task Forceplication

assist the Presi­to advise andfunction issole court, therefore, partiallyruled the Act un­
Kissinger Repottersv. Comm.Seedent.” constitutional, appliedas it was to theinsofar

136, 156,Press, U.S.the 445Freedomfor of actuallyin the Task Forcemeetings which
(1980)960, 971, 63 L.Ed.2d 267100 S.Ct. the Taskadvised the President. When

Rep. 1380, Cong.,93d 2d(quoting H.R. No. “information-gatheringengaged inForce was
(1974)); Bush, atMeyer 981 F.2d14 v.Sess. however, theinformation-reporting,”and

1291-92. thought that the President’s constitu­court
President’sinterfering seriously impli­with aA statute not sotional interests were

directly privateability fromto seek advice cated.
not,intermixed, or withgroup,as acitizens opera­Force’sbelieve it is the TaskWe

officials, therefore raises Articlegovernment President, and not itsproximity to thetional
all the more so whenThis isII concerns. moment,any given thatexact function at

asserting that the statuteground forthe sole powers thereforeimplicates executive and
spouse, aPresident’s ownapplies is that the ,consideration of the Morrison test.forces

Force, govern-is not aof the Taskmember confidentiality interest isThe President’s
For if the President seeksment official. particular thestrong regardless of the role

him, inwhetherfrom those closest toadvice any given day.playingis onTask Force
spouse,government, the President’sout ofor the,Indeed, naturallytwo functions interre­

amongregarded as thosetypically, would be artificially. Ifonlycan be dividedlate and
closest advisers. public of the real information-­disclosure

required, the confiden­gathering process isindicated, placewe do notAs havewe
inevitablytiality advice-givingthe functionofgovernment’s claimsignificance on themuch

youcompromised.be If know whatwouldqualitatively,this sort of interference isthat
seek, you usuallypeopleinformation can de­terms, in­more troublesomein constitutional

why they group directlyAtermine seek it.it relates to advice the Presidentsofar as
advisingreporting and the President mustconcerning of an enumer­the exerciseseeks

confidentiality stage in for­at each thehavetogoIf we were to on decidepower.ated
inmulation of advice to him. As we saidconstitutionality we would bequestion,the

President,Meyer, “[pjroximity to the in thewhether, in v. Olsonobliged to ask Morrison
interaction,continuing surelyis inofsenseterms, FACAapplication ofthis asserted

itpart Congresswhat had in mind whenpower.executive“impermissibly” burdens
the President’s ‘im­exempted [from FOIA]how much thetells us to balanceMorrison ” 981 F.2d at 1293personalmediate staff.’the President’s executiveinterference with

omitted).(citation And, inrecognizedas weprevents the President “from accom­power
(D.C.Cir.­David,v. 448 F.2d 1067Soucieconstitutionally assigned func­plishing his

1971), mayexemption be constitu­FOIA’s695,Morrison,tions,” 487 U.S. at 108 S.Ct.
tionally required protect the President’sto2621, “overriding pro­need toagainst theat

event,anypowers. In the districtexecutiveau­objectives the constitutionalmote within
lightinjudge decided to truncate the statutethority Congress.” Nixon v. Administra­of

it de­onlyconcerns becauseof constitutional443,Servs., at 97 S.Ct. at433 U.S.tor Gen.of
to the Taskappliedtermined that FACAbalancingreadily that thisconfess2790. We

Force.that, applyjudges, we cannot one astest is
haveWe think the district shouldthe more reasonThis is all courtconfidence.with

use of the maximsoberly. otherwise. PrudentWe actedconstitutional issueto view the
statutory allows us to avoidof constructionapplicationthe of FACA tothatare satisfied

byposedissue thisthe constitutionalseriously executive difficultForce burdensthe Task
question whether the President’sreading Theof Morrison does case.power. And our
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spouse is “a employee”full-time orofficer of discoveryfurther into the status opera-and
governmentthe enoughis close usfor prop­ tions of the working group.

erly to construe FACA to applynot to the governmentThe challenges jurisdic-ourTask merelyForce because Mrs. Clinton is a tion to theconsider cross-appeal because themember. We Supremefollow the Court’s district court’s rulings on the working grouplead, if not precedent,its strict in recognizing are independentneither final judgments, northat [if the Act] were unqualifiedly,“[r]ead it bycovered the preliminary injunction againstwould extend requirementsFACA’s anyto the Task Force which is before us on angroup of two or more persons, or at least any interlocutory appeal pursuant to 28 U.S.C.organization,formal whichfrom the Presi­ 1292(a).§ haveWe jurisdic-said that ourdent anor executive agency seeks advice.” tion over an appeal,interlocutory however, isCitizen, 452,Public 491 U.S. at 109 S.Ct. at considerably broader:(footnote omitted).2565 Because it believed
quite[R]eview properly extends to all mat-Congressthat could not have intended such a

inextricablyters upbound with the reme-result, the Public majorityCitizen read “uti­
dial ....decision scope[T]he of reviewlize” to exclude the ABA committee. If the
may extend further to dispositionallow ofSupreme Court correctly construed the stat­
all matters appropriately byraised the rec-ute tonot cover the advice the Attorney
ord, including entry of final judgment.receives,General on President,behalf of the
Jurisdiction of the interlocutory appeal isABA,from the the statutory construction

largein jurisdictionmeasure to deal withissue we face should be resolved a infortiori
aspectsall theof case that have beengovernment.favor theof

sufficiently toilluminated enable decisionWe, therefore, phraseread the “full-time by the appealsofcourt without furtherofficer or employee of government”the in trial court development.
FACA applyto to Mrs. so,Clinton. doingIn

Wagner Taylor,v. 578,836 F.2d 585we express no view as to her status under
(D.C.Cir.1987) (emphasis added) (quotingany other statute.10
Energy Action Educational Found. v. An­
drus, 735,654 F.2d 745 (D.C.Cir.1980),n. 54IV.
rev’d on other grounds, 151,454 U.S. 102

court,The district having 205,concluded S.Ct. (1981));70 L.Ed.2d 309 see also 16
that the Task Force WRIGHT, Cooperawas Miller,FACA advisory C. A. E. &E. Gress­
committee, 12(b)(6) man,dismissed under Rule ap­ &Federal Practice 3921,§Procedure
pellees’ claim that workingthe group (1977).was at 17-20 The district court’s final
also bycovered FACA. The thoughtcourt disposition of againstthe claim workingthe
that under National Anti-Hunger groupCoalition was up”“bound with its reasons for
v. Committee,Executive 557 F.Supp. granting524 injunctionthe against the Task
(D.D.C.), aff'd, (D.C.Cir.1983)711 F.2d 1071 Force. Once isit determined that the Task
(“Anti-Hunger”), subgroups of a FACA Force FACA,is not bycovered implicitthe
committee regardedshould be as staff of the analytical premises of the district court’s de­
advisory committee and not advisoryas com­ cision as to the working group are removed.
mittees themselves. See Anti-Hunger, Moreover,557 had the determined,district court
F.Supp. at 529. Based Mr. Magaziner’s we,on as have that the againstclaim the Task
affidavit, the district court determined that Force was invalid and then also dismissed

workingthe group gatheredmerely informa­ againstthe claim workingthe group, the
passedtion beto on theto Task Force. latter unquestionably would be appealable as

Appellees cross-appeal the district court’s well. Under circumstances,these we think it
ruling and corollaryits permitrefusal to appropriateis to consider the cross-appeal.11

10. do notWe need to consider whether Mrs. 11. The lower appellees’court dismissed claim
presenceClinton's on the Task 12(b)(6)Force violates the under Rule appel-because it found that

Act, 7324(a),§Hatch 5 U.S.C. the Anti-Deficien- lees had failed uponto state a claim which relief
Act, 1342,cy §31 anyU.S.C. or granted.conflict of Mem.Op.becould at 89. It also noted

interest statutes. that it could appellees’have dismissed claims
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Certainlybelow, byutilized the President. See id.claimsgovernmentthearguedAs it
advisoryanthe can establishin with Presidentworking group is not contactthat the
face-to-not, therefore, group he does not meet withthat“utilized”isPresident andthe

the Court did notface. In Citizenargu- Publicstrangeto us aby That seemshim.
merelysuggest could be avoidedthat FACAexceptions to FACA’stwoThere arement.

communicatedbecause the ABA committeeadvisory groups:presidentialof allinclusion
Department rather thanthewith Justice(i) indepen-advisory committee iswhere the

with the President.by privateoperated adently andestablished
Citizen, at491 U.S.see Publicorganization, ofacceptedcourt a variationThe district

(ii)2567-69;457-59, and where109 S.Ct. at concludingargument bygovernment’sthe
composed wholly of full-timeisgroupthe reallynot aworking groupthe wasthat

2,U.S.C.App.See 5government officials. Force within the mean-subgroup of the Task
3(2)(iii). secondhave construed the§ We FACA, only staff to theing of but rather

commit-extend to a cabinetexception here to relied, noted,as weForce. The courtTask
Lady. gov-Thethe Firsttee that includes case,Anti-Hunger in af-which weon the

upon excep-thirdpresses us aernment now similarlytoJudge Gesell’s decisionfirmed
tion, advisory committees that do notone for working groups operatingtreat subordinate

Thethe President.meet face-to-face with of the Pri-Committeeunder the Executive
however,argument, conflictsgovernment’s Athough affirmedSurvey. wevate Sector

concerns wethe serious constitutionalwith decision, explicitly approvenotthe we did
concerning the Task Force.recognizedhave sup-reasoning relating to thejudge’sthe

properly interpretedcannot beThe statute rather, rejected anposed groups; westaff
advisoryonly to those commit-applyingas challenge decision based on neweffort to his

tees, in the Executive Office ofestablished record. See Nationalinformation not in the
President, presentthat the most delicatethe Anti-Hunger Coalition v. Executive Com-

Otherwise,problems.12 the (D.C.Cir.1983).constitutional 1071,mittee, F.2d 1075711
effectivelyargument wouldgovernment’s event, Anti-Hunger presented cru-anyIn

advisorypresidential com-render almost all thecially facts. That case involveddifferent
infree from FACA. Committeesmittees of the Private SectorExecutive Committee

implicatethecontact with Presidentdirect by Reagan to ob-Survey, formed President
powerexecutive and hencethe President’s advicemanagementtain and cost control

FACA,by commit-covered whilecannot be privatefrom sector. The Executivethe
citizens,directly Committee,in contact are not “utilized.” privatetees not composed of 150

event, statutory languageany the does not composedIn of 30 mem-had a subcommittee
onlyremotely support government.the Not per-36 task forces thatbers and also had

advisory survey.an committee as preliminarydoes FACA define work of theformed the
“any Anti-Hunger, F.Supp.force or subcommittee or other 557 at 525-26. Thea task

thereof,” 2, 3(2), conceded,§subgroup U.S.C.App. government litigation,5 in that that
advisory andspecifies that an commit- the Executive Committee the subcom-but it also

mittee FACA committees and itgroup that is either established or were bothtee is a

56,Fed.R.Civ.P. Chicagoappellees First Int'l v. Unitedbecause had the affidavit. Seeunder
1375, (D.C.Cir.­Co.,discovery Exchange 836 F.2d 1380further was neces-failed to state that

1988).judgment granted.sary summary could bebefore
discuss, legaln. As we will theId. at 89 11.

12(b)(6) ruling, 56for the Rule or a Rulebasis government, only argument,at oral and12. The
Furthermore, contraryruling, towas incorrect. applicationtentatively, suggestedrather that of

decision, notcourt's Rule 56 doesthe district groupsany advisoryFACA to established and
discoveryparty President,inrequire to state its motion theya by because adviseutilized the

necessary may President,discovery ais before courtthat Office of thesomeone in the Executive
Indeed,judgment. party'ssummary a problems.rule on We do not thinkraises constitutional

implicit- argumentfiling discoverya motion would seem we constitutional ofof should aentertain
12(b)(6),just glancingly significanceBut under Rule made in soassert that. suchto enormous

all, thoughtbe to comeMagaziner was filed and con- a couldaffidavit fashion. After itonce the
governmentjudge obliged permit argumentto close the disa-district was to an thatsidered the

discovery in on its face.to the facts set forth vowed—that is unconstitutionalreasonable as FACA
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only group’sthereafter that the district courtwas deliberations as a source of con-
sensus advice orthat the task forces were not recommendations.determined

committees,FACA but staff. 101—6.1004(i)(1992).§41 C.F.R.

that the Force is aOur conclusion Task noted,As sowe have often we notdo
composed governmentwholly ofcommittee agency’sdefer to an construction of a statute

entirelycaseofficials makes this different. interpreted by see,agency,more than one
here, e.g.,In to situation in Departmentcontrast the Anti-­ FLRA v. Treasury, 884of

1446, (D.C.Cir.1989),F.2d 1451Hunger top advisorythe of the letlevels outside alone one
applicable agencies,to all Reportersseegroups bywere covered FACA—both the
Comm. Freedom Depart­the Press v.of theexecutive committee 150 and subcom­ for of

Justice, (D.C.Cir.­730,ment 816 F.2d 734scenario,30. In ofmittee of that there is less
1987), 749,grounds,rev’d on other 489 U.S.reason to focus on subordinate advisers or

1468, (1989).109 S.Ct. 103 L.Ed.2d 774 Ne­presumablyconsultants who are under the
vertheless, government’swe think the regu­superior groups.of the Itcontrol is the

expresses conceptlation a similar to one thatall,superior groups, givewillafter that the
we find embedded in the Itstatute. is not sowhich,government,theadvice to and in ac­

group advisorymuch that a is not a FACAstatute,cordance with the must be “reason­
givescommittee unless it “consensus” advice.ably” balanced. when the TaskBut Force

sure, manyTo be arecommittees convened
part government—itself of theis considered See,expectation. e.g.,with that The Com­

government exemption—due to the officials mission on the Future of Worker-Manage­
closelywe consider moremust FACA’s rele­ (1993).Relations, 27,311ment Fed.Reg.58

working group.vance to the For it is the Others, however, presumablyare established
working group pointthat isnow the of con­ expectationfull positionswith the that the to

public government.tact thebetween and the be maytaken and the advice to be offered
The district court’s conclusion that the work­ See, e.g.,sharplywell be divided. The Presi­
ing group disregardedcould be as staff de­ Assignmentdential Commission or the of
pended on its determination that the Task Forces,in Fed.Reg.Women the Armed 57

by disagree­Force was covered FACA Our (1992).49,394 purposesAnd since one of the
thement with district court on the balance,latter of isFACA to achieve some and

compels analysis thereby advisoryissue therefore a different diverse views on commit­
tees, strangepassingit would be ifworking group’sof FACAthe status.
only applied to those committees that would

Alternatively, government arguesthe that offer consensus recommendations.
not, law,working group as matterthe is a of

advisorya FACA committee because it us,is not point,The it seems to is that a
expected to offer consensus In agroup advisoryadvice. mak- is FACA committee when it

toargument, government is asked render advice oring this the recommenda­relies on
tions, group,as a and not as a ofcollectionregulation bya issued the General Services

group’sindividuals. The activities are ex­Administration:
to, to,pected appearand benefit from the

advisoryfollowing examplesThe ofare amonginteraction the members both inter­
meetings byor notgroups covered the Act externally. Advisorynally and committees

(i)subpart; Any meetingor this ... initi- provide government,not toonly ideas the
official(s)by a withated Federal more onthey political legitimacyalso often bestow

for purposethan one individual the of ob- that advice. As House Committee thatthe
taining the ofadvice individual attendees advisoryinvestigated committees before

purpose utilizingand not for the of the product“The workpassageFACA’s stated:
to obtain consensus orgroup advice recom- composed distinguishedof a ofcommittee

However, agencies shouldmendations. be appointed byknowledgeableand individuals
group beaware that such a would covered presumedhim tothe President isto advise

by acceptsAct an agencythe when the value should behave and considered.”
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H.R.Rep. virtually anony-of 340they12 as are of a crowd1731, 2d Sess.Cong.,91stNo.

persons,mous not bear the characteristicsdo(1970).
advisory committee.paradigmof FACAthejust mecha-notareAdvisory committees

working groups,Themay be so.That wellon atransmitting policy advicenisms for
whole, like a horde than aa moreas seemgovernment.to thesubject matterparticular

hand, groupsthethe othercommittee. Onpo-ofapossess kindalsoThese committees
(“established”) with acreatedbeenhavebodies.representativeaslegitimacylitical

perhaps areformality and bettergood deal ofhighlyis oftena committeeMembership on
advisory commit-ofas a numberunderstoodit carriessought after becauseprized and

determine how tosimply cannottees. Wetheprestige.even Whenandrecognition
based on theworking groupsclassify theadvice anditsendorsesbranchexecutive

record before us.suggestedcoursepolicythepromotetoseeks
committee, branchthe executiveby the that allgovernment ofFinally, the claims

legiti-politicalthe committee’supondraws are full-working groupsmembers of thethe
to ensure that theseeffortmacy. Congress’ govern-theemployees ofofficers ortime

of view-in termsare balanced alone,committees and, workingment, thefor reasonthat
politicaltheir usefulness forrecognizespoint advisoryFACA committees.groups are not

(and committeespurposes. Butpatronage) frommembers drawn thethree-hundredThe
only asinsofarvarious benefitsbestow these of the Presi-Executive Officeagencies, the

whole,The ingroup.act as atheir members dent, congressional staffs arefrom theand
the sumwords, greater thanmust beother category. The work-concededly thatwithin

parts. however,of the includes, “special40ing group also
governmentemployees.” ThegovernmentdetermininginThus, factorimportantan

are also “full-these individualsthatclaimsadvisory be-an committeepresence ofthe
thoughemployees, evengovernmenttime”theformality and structure ofthecomes

agency oremployed by anthey have beenGesell, districtin anotherJudgegroup.
forof the President lessExecutive Officetheease, Baroody, F.Supp.396v.Nadercourt

days year,in a some without com-130than(D.D.C.1975), approachedto haveseems1231
does not reflectpensation. The recordfocusing wordby on thenotionthe same
from, itcome nor doespersonsthesewhereinvolvedin NaderFACA.“established”

are,theymany hours Wehow work.showto Presi-an assistant themeetings between
moreover, definitionwhether FACA’sunsurechanging of federal officialsslatedent aand

personto a who works“full-time” extendsofThegroups. See id.private sectorand
daysfor 130governmentthe less than outforex-express purpose offor thegroups met

togovernmentThe directs us theyear.of asubjects. Invarietya ofviews onchanging
18,of Titleprovisionsinterestconflict ofFACA, themeetings fromexempting these

employ-“speciala Governmentwhich definenotthat “the committees werecourt noted
as:ee”or nothere is littleformally organized and

of executiveemployeeat 1234. officer ’or the orcontinuity.” Id. an
of the Unitedlegislative branch Statesfactor, it would thatappearis aSince form

retained, designat-isGovernment ... whogood deal of controlgovernment hasthe a
ed, perform,toappointed, employedora FACAgroupa constitutesover whether

compensation, for notor towith withoutPerhaps, for rea-advisory committee. that
any perioddays during of[130]exceedson, a court holds thatit a rare case whenis

days, temporary dutiesconsecutive[365]advisoryFACA com-particular groupa is a
or basis.either on a intermittentfull-timeobjection of themittee the executiveover

added).(1988)202(a) (emphasisFACA, §U.S.C.implicate the 18branch. In order to
section 202subordinates, arguesPresident, government thatcreate Theor his must

measure, temporary employeehas, clearly implies that alargeinadvisory groupan that
(or non-full-structure, membership, Intermittentcan be “full-time.”organized a fixedan

time) according government,to thegovernment applies,specific purpose. Theand a
day.a fullless thanworking groups, composed to those whosuggests the workthat
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202(a)do notWe believe section episodictend to govern-meetings between
helps government.the Just as we did not ment officials and a consultant. To do so

2104,§§read 5 U.S.C. govern2105 to the would achieve the absurd result Public Citi-
question of whether Mrs. Clinton is a federal against:zen warned reading FACA to cover

employee,officer or we do not think that every instance (orwhen the President an
Title 18’s definitions necessarilyshould con­ agency) informally seeks advice from two or
trol FACA. We must construe inFACA privatemore citizens.
light purposeof its regulateto growththe

But a mayconsultant still be proper­operationand of advisory committees.
ly described as a member of an advisoryFACA would easybe rather to avoid if an

ifcommittee his involvement and roleagency could aresimply appoint private10 citi­
functionally indistinguishable fromspecial governmentzens as those ofemployees for
the otherdays, members.two Whether theythen haveand the exercisecommittee re­
any3(2) supervisoryceive the or decisionmakingsection exemption authoritybodyas a
is irrelevant.composed Ifof agovernmentfull-time “consultant”employees. regularly at­

Moreover, fullytends andsection participates202 in workingcontrasts “full-time” group
“intermittent,”with meetingsand so as if “member,”he were“full-time” seems a he

to mean no regardedmore than should benot “intermittent.” as a member. Then his
There is no reason to think status privatethat not as a“inter­ citizen would disqualify
mittent” for purposessection 202 theany workinghas 3(2)group from the section ex­
bearing on employeewhether the emptionis meetings“full-­ for of governmentfull-time
time” for purposes.FACA spe­Whether the officials.

governmentcial employees full-time,are * * * * * *

however, is, part,in a factual issue that was
When we examine a particularnot developed below due to the lack of dis­

group or committee to determine whethercovery.
applies,FACA we must bear in mind that aA personsthird class of are de­ range of variations exist in ofterms thescribed as Accordingconsultants. to the structure,purpose, personneland of thegovernment, the consultants meetingsattend group. Perhaps it is best characterized as abasis,on an intermittent with or without continuum. At one end one can visualize acompensation, and have no “supervisory role groupformal of a limited privatenumber ofor decision-making authority.” Drawn from

citizens broughtwho are together givetothe of profession,ranks the medical the acad­
publicized advice as group.a That modelemy, business,and they only providefrom
would seem bycovered regard­the statuteinformation opinion.and These consultants
less of other suchfortuities as whether theraise a questiondifferent present­from that
members are called “consultants.” At thebyed the two workingother classes of group
other end of the continuum is an unstruc­employees. issue,key us,The it seems to is

arrangementtured in governmentwhich thenot whether these consultants are “full-time”
seeks advice from onlywhat is a ofcollectiongovernment employees 3(2),under section
individuals who notdo significantly interacttheybut whether can be membersconsidered

model, think,with each other. weThat doesof the working group at all. an advi­When
triggernot FACA.sory wholly governmentofcommittee offi­

brings simplyWecials a have insufficientin “consultant” a infor one-time material the
meeting, triggeredis not record toFACA thebecause the determine character of the

workingconsultant is really groupnot a its members.member of the and We under-
advisory situation, court,In standcommittee. that thewhy believingthe district the
relationship FACA,bybetween the Tasktemporary Force thoughtconsul­ covered it

verytant and is unnecessary inappropriate putcommittee similar to the one and to the
between the working But,House and scrutiny.White officials vari­ furthergroup under

private representatives exempted indicated,ous sector as we have because we differ with
from FACA in Nader. Force,We are confident concerningthe thedistrict court Task

Congressthat did not intend FACA to ex- proceedings, includingwe believe further ex-
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Nixon, 418 U.S.In v.necessary before the ents. United Statesdiscovery, arepedited

(1974)confidently 683, 3090,decide whethercan 41 L.Ed.2d 1039court 94 S.Ct.district
a FACA committee.group (“Nixonisworking I”),the v. Administratorand Nixon of

Services, 425, 2777,U.S. 97 S.Ct.General 433courtreverse the districtAccordingly, we
(1977) (“Nixon II”), the Su­53 L.Ed.2d 867injunction on thepreliminaryand lift the

recognized constitutionallyapreme CourtTask Force. The Taskoperations of the
comply require- privilegethe groundedForce need not with doctrine of executive

it is a committeements of FACA because holds that Presidential communica­which
wholly government of-composed of full-time presumptively privileged againsttions are

court’salso reverse the districtficials. We disclosure:
appellees’of claims as to the work-dismissal experienceHuman teaches that those who

12(b)(6). remanding group under Rule We expect public dissemination of their re-
including expeditedproceedings,for further may tempermarks well candor with aregarding working group.thediscovery,

appearances for theirconcern for and own
So ordered. interests to the detriment of the decision-

making process....BUCKLEY, Judge, concurring inCircuit
judgment:the

persuasive forceI at the outset theadmit
explore...A President must be free toderived,majority’s opinion force Iof the —a

process shaping poli-in the ofthink, alternativescomparison of the most obviousfrom a
of Public Citizen makingfacts of this case with those and decisions and to do so in acies

Justice,Department 491United Statesv. way many unwilling expressbe towouldof
2668,440, 105 L.Ed.2d 377U.S. 109 S.Ct. are theexcept privately. These consider-

(1989). interpretedPublic Citizen the word justifying presumptive privilegeaations
exclude,to from the Federal“utilized” so as Thefor Presidential communications.

(“FACA’s’’)reach,Advisory Committee Act’s privilege operationis fundamental to the of
Department’sthe use of a committeeJustice inextricablyand rooted in theGovernment

onlyof the American Bar Association whose separation. powersof under the Constitu-
appointments to themission was to advise on tion.

judiciary. concludingIn that Con-federal
I, 705, 708, 94 atNixon 418 U.S. at S.Ct.gress subjectnot intend to the ABAdid

3106, privi-3107. The Court found that thisJudiciary re-Committee on the to FACA’s
lege extendsquirements, acknowledgedthe Court that

decisively against“tip[ped]what the balance performancein ofto communications a
465,application,” at 109 S.Ct. atFACA’s id. responsibilities ...President’s and made

2572, principle”was the “cardinal that where process shaping policiesin mak-the of and
raised,constitutionalityof is“a serious doubt ing decisions.

... the first ascertain whether aCourt will II, 449,Nixon 433 U.S. at 97 S.Ct. at 2793fairly possibleisconstruction of the statute 708, 713,I, 711,(quoting Nixon 418 U.S. atby mayquestionwhich the be avoided.” Id
3110) (internal3107, 3109, quota-94 S.Ct. atHere,465-66, toat 109 S.Ct. at 2572.

omitted).marks, brackets,tion and citationsend, onlyare asked toachieve a similar we
evaluatingAnd it set forth standards foremployee thephrasestretch the “officer or of

privilegedon communications:intrusionsenoughfar to include aFederal Government”
state, determining disruptswhether the Act[I]nofperson greetedwho is like a head

Service, properand funded the balance between the coordinateguarded by the Secret
appearances, branches,On firstpublic proper inquiryfrom the fisc. the focuses on
supportwould seem to bothPublic Citizen preventsextent it the Execu-the to which

reasoningthe usedmajority’sthe result and accomplishing its consti-tive Branch from
to reach it. Onlytutionally assigned functions. where

potential disruption presentthe for is mustdistinguishedbe fromIf this case is to
impactCitizen, we then whether that islack of determineit is not because of aPublic

overriding promotepres- justified byissues it need togravity in the constitutional an
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objectives within the constitutional authori- subject to FACA because Mrs. Clinton was
ty Congress.of the equivalentfunctional of a federal employ-

ee. In443, (citations here,its openingId. 433 U.S. at 97 S.Ct. at brief it argued2790 that
omitted). sheto Nixon I was either an officer or an employee

without saying reply,which. On it said ex-We confront in this case a task force con-
plicitly that Mrs. Clinton was ansisting of the “officer.”President’s closest advisors
And at argument, it retreated to ambiguitywasthat established paramountto address a

againand refused topolitical categorize fact,her.priority. InBecause it included his
theaccounts, Government’sby onlyall person positiona consistentwhose policywife—
has been thatadvice he FACA is subjecthas on notthroughoutrelied topublichis those
statutorylife—the Task Force definitions ofon “officer” andNational Health “em-
ployee”Care thatarguablyReform most logically applywas bound by tolaw to it.

conduct proceedingsits public.in Given appearsFACA in appendixthe to Title 5circumstances,these the considerations ani- of the United States Code. Sections 2104
mating the privilege,Presidential like the and 2105 of Title 5 contain the following
President’s claim privilege itself,of are be- definitions:
fore pointedus in Myfashion. colleagues,

§ 2104. Officersensing weight issues,the of these hold that
(a) For purpose title,the thismaywe “offi-avoid addressing them through “pru- of

cer”, except as providedotherwise bydent use” thisof Public Citizen’s “maxim of statr
section or when specifically modified,utory Maj.Op.construction.” 910,at p. I

justicemeans a or judge ofcannot theagree. United
States and an individual who is—beginI with the axiom that in interpreting

(1) required bystatute, law to be appointeda a incourt must ascertain the will of
the civil byservice one of the followingthe enacting Congress. Here I admit to
acting in an official capacity—detecting something an implicit argumentof

in the Government’s pleadings before this (A) President;the
court. To the extent that mayit be dis­ (B) a court of States;the United
cerned, argumentthis begins anwith as­

(C) the head of an Executive agency;sumption that Public Citizen’s result could
ornot have been through genuinereached in­

(D) Secretarythe of a military de-terpretation interpretation that is consis­—
partment;tent with the will Congressof ends—and

with the conclusion that Public (2)Citizen au­ engaged performancein the of a
thorizes courts to avoid constitutional issues Federal function authorityunder of law
by ascribing implausible meanings to the or act;an Executive and
most unambiguous language. sugges­The (3) subject to supervisionthe of an
tion, admit,I is tempting. But it is also (1)authority bynamed paragraph of this

by verybarred the decision on which the section, or the Judicial Conference of the
placesGovernment principalits reliance. States,United while engaged in per-the

Public states explicitlyCitizen that courts formance of the of hisduties office....
press“cannot statutory construction to the

§ Employee2105.point disingenuous evasion,of even to avoid a
(a) purposeFor title,the this “em-question.” 467, 109constitutional 491 U.S. ofat

ployee”, except as providedotherwise by(internalS.Ct. at quotation2573 marks and
this specificallysection or when modified,omitted).citation
means an officer and an individual whoThe positionweakness of the that FACA
is—may interpretedbe to exclude the Task

(1) appointed in civil bythe servicesuggested byForce is the Government’s vac-
one of following actingthe in an officialillation questionon the of Mrs. Clinton’s
capacity—status. court,Before the district the Gov-

arguedernment that (A)the Task Force was not President;the



918
5,purposethe of’ Titlethey apply “[f]or(B) of Con- thator’ Membersa Member

title, thepart of thatFACA is aand becauseCongress;gress, or the
apply to FACAdefinitionsservice;(C) a uniformeda member of

FACASecond, knew thatCongress surely(D) employeeanwho isan individual
The sameTitle 5.codified underwould besection;under this

21052104 andadoptedthat sectionsstatute(E) con-a Governmentthe head of
captioned:5 bethat Titlestipulatedalsoorcorporation;trolled

Employees.”andOrganization“Government(F) designated byadjutant generalan 378,89-554, 408-0980 Stat.Pub.L. No.under sectionSecretary concernedthe (1966). captions the re-glance at the ofA709(c) 32;of title thatmaining in the Code confirms49 titles
(2) of aperformancein theengaged only which FACA5 is the one underTitle

authority of lawunderFederal function could have been codified.
act; andan Executiveor

Third, consider-practicalthere are the
(3) supervision of ansubject to the Act,in Government codi-The Ethicsations.(1)by paragraph ofnamedindividual appendix,in Title 5’salongside FACAfiedper-engaged in thethis subsection while “each,disclosures from offi-requires financialposi-of hisof the dutiesformance branch” whoemployee in the executivecer or

tion .... in Govern-criteria. Ethicsmeets certain
added).2104, (emphasis§§ 21055 U.S.C. 6, 101(a),1978, §§U.S.C.App.ment Act of 5

101(f)(3)(1991provi-of these Supp.). imposes open-The common denominator FACA
officersrequirement that both meeting requirementssions is the on commit-and other

“appointed in the civilemployees whollybe of full-time offi-“composedand tees not
Branch,Executive the civilIn the of the Federal Govern-employeesservice.” cers or

(1) 3(2) (1988).1, And,positions requiring §of U.S.C.App.consistsservice ment.” 5
(2)confirmation, the “Senior Execu- contains aalthoughSenate each of those statutes

(3) service,”Service,” section,“competitivethetive neither definessizable definitional
(4) ex-specificallywhich are“positions “employee.”and See 5either “officer” or

by 6,competitive 1, (1988);service orcepted U.S.C.App.§from the U.S.C.App. 3 5
2102(a). (1991§ Mrs.statute.” 5 U.S.C. Supp.).§under The Government tells109

anynot wear of these labels. intentionallyClinton does leftus that those terms are
3132(a)(2)See, (defining§e.g., 5 U.S.C. though Congresseven took theundefined

position”). trouble, statutes,Service The“Senior Executive in those to define terms
(and majority’s) strategy, See,the significance. e.g.,Government’s that are of far less 5

then, (“Thesatisfy 3(4) (1988)she need not theargue 2,is to that § term ‘Pres-U.S.C.App.
2104 and 2105 definitions becausesection advisoryidential committee’ means an advi-

they apply Specifically,todo not FACA. sory the Presi-committee which advises
109(3) (1991in ap- dent”); 6,because FACA has been codified an §U.S.C.App. Supp.)5

5, proper, (“in thependix to Title not the title ‘designated agency ethics official’means an
contends that the sections doGovernment employee designatedofficer or who is to

meaninggovernnot the of “officer” and “em- provisionsadminister the of this title within
ployee” “advisoryin the ofas used definition agency”).an But without definitions of “offi-

reasons, disagree.Icommittee.” For several “employee,”cer” and neither statute could be
sensibly explana-administered. The betterFirst, plain meaning of thethere is the
tion for the absence of these definitions isstatutory language. appendixAn to a title of

repetition in thethat their FACA and Ethicsnecessarily qualifiesthe United States Code
in Government Act would have been redun-not,part of that title. If it did then theas a
dant.appendix partbe of no title whateverwould

Finally,appendix apparent reasoningbe an to the Code as a there is theand would
appears appendix.inYet FACA the Code un- behind FACA’s location in Title 5’swhole.

5,banner, Appendix.” published pursu-Be-der the “Title The United States Code is
(1988).plainly §§2104 to 1cause sections and 2105 state ant U.S.C. 201-13 That law
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requires the codification of new laws in annu- The evidence on this issue consists of
supplementsal Code permits publi-and the statements from reportsthe of the Senate

entirelycation of everyan Codenew five Committee on Government Operations and
years. Thus,§See id. 202. the current the House-Senate Conference Committee.
United States Code supplementand contain Referring to the section of the Senate bill
all laws of “gener-the United States that are that incorporated definitions to be found in

permanental and in their nature.” Id. the body 5,main of Title namely, those for
204(a). 1988,§ of fiftyAs ten of the U.S.C. (6“agency” 551(1)), (5U.S.C. § “officer”

5, 10, 11,titles contained appendix.an See § 2104), (5U.S.C. “employee”and U.S.C.
18, 26, 28, 40, 46, 49, (1988).50 U.S.C. Some 2105),§ the Senate Report onlystated that
statutes placedbeen appendiceshave in be- these three definitions had “been chosen tocause, while considered tempo-more than give the broadest interpretation to the cover-rary, they are viewed as permanentless than age commensurate with generally accepted
additions to the Code. 40 U.S.C.App.See principles of 1098,law.” S.Rep. No. 92d(Appalachian Regional Development Act of Cong., (1972).2d Sess. 8 The Conference1965). Other statutes relegatedbeenhave to ReportCommittee merely noted that “[t]heappendices theybecause were not enacted

conference substitute deletes the Senatedirectly by Congress. See 11 U.S.C.App.
amendment definitions of ‘officer’ ‘em-and(Bankruptcy Rules and Official Forms as
ployee.’” 1403,H.R.Conf.Rep. No. 92dpromulgated by Supreme pursuantCourt to
Cong., (1972).2d Sess. 9 The definition of2075).§28 U.S.C. respect 5,With to Title

however,“agency,” was retained.Congress has divided parts:it into three
(PartAgencies“The Generally” I), “Civil The infers,Government from the deletion

(PartService Functions and Responsibilities” of two of the Senate definitions and the
II), (Part III).“Employees”and See Pub.L. third,retention of the that the conferees

89-554, (1966),No. 80 Stat. 378 as amended found the definitions of “officer” and “em-
by 96-54, 2(a)(1),§Pub.L. No. 93 Stat. 381 ployee” inapplicable FACAto There is a
(1979). 5,An appendix then,to Title is the plausiblefar more explanation. As sections

placenatural codifyto statutes that relate to (“officer”)2104 and (“employee”)2105 were
Organization“Government and Employees” applicable to all statutes codified under Title

but pertaindo not Agenciesto “The General- 5, they superfluous.were The definition of
ly,” “Civil Service Functions Responsibil-and “agency,” by contrast, appears theunderities,” “Employees.”or 1988, acts,ofAs five heading, “For the purpose of subchap-thisFACA,including had been codified in Title ,” § (emphasis added),5 U.S.C. 551 andter —appendix.5’s None of anythese fits within therefore would not apply to FACA unlessof the pigeonholesthree into which the main specifically incorporated into that Act.body of the title has been divided.

Even we disregardif could the definitionsagainstAs all of plainthis —the statute’s
5,found in Title we would still be compelledlanguage, imputedthe knowledge of its

to meaningsattach to the words “officer”draftsmen, andpracticalthe forneed Title 5’s
“employee” Congressthat might reasonablydefinitions applyto to appendix,its and the
have had in end,mind. To thisapparent I havereasons for placementFACA’s
examined other sources forthere —the Government definitions ofoffercan a bare

outset,these terms. Atshred of the Ilegislative history. pointsIt dismiss theout
possibilitythat that mightthe Mrs. ClintonSenate version beof FACA consid­explicitly

incorporated ered employee.the anTitle 5 In proceedings,definitions of these the“offi-
cer” “employee,”and but that Government has attemptedthese not to arguewere that
dropped at Mrs.conference. question,The Clinton is an employeeof for purposes of
course, is whether the conferees FACA—no doubtdiscarded because her services are
the definitions they unpaid.because (5thwere Dictionaryredundant Black’s Law 471Cf.
(as FACA 1979)was destined for codification ed.under (defining employee as “[o]ne who

5),Title or theybecause wished the defini- works personfor an employer; workinga for
applytions not to to FACA salary or wages”). majorityAnd while the
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374, 376,512, 64 L.Ed.516, 40 S.Ct.252 U.S.be“could stillMrs. Clintonthatassertdoes

(1920), “Whetherreasoned:FACA, Court692 theunder‘employee’”as anregarded
employeean isoris an officerthe incumbentargument in904, anit too lacksp.Maj.Op. at

in which Con-mannerby theit determinedparticular,Inproposition.theofsupport
for the cre-(a) providedspecificallygress hasthat, while subsectionsfactignores the

duties andpositions,several theiration of the(b) explicitly§ “autho­105of 3 U.S.C.and
Bumap held that athereto.”appointmentfix theappoint and“toPresident]” therize[

employee, notan“landscape wasarchitect”subsectionemployees,”House]pay of [White
no statuteofficer, “[t]here [was]becauseanacknowledgment of the105(e), statutorythe

landscape architectoffice ofcreates anwhichrole, phrased so ascarefullyLady’s isFirst
of thethe dutiesany defines... nor whichas an em­appointmentherto authorizenot

377,517, and40 S.Ct. atid. atposition,”her services.forany remunerationorployee
pro-whichno[was] statute“[t]herebecauseoxymoron, al­employee” is an“unpaidAn

landscape ar-by thespecifically whomvidesFACA’sis not.officer”“unpaidthough an
Id.appointed.”be...avoided, then, chitect shallonly if it canbecanstrictures

is anClintonargued that Mrs.credibly be thatof the servicesvalueThe undoubted
I canFederal Government.theofficer of theirhave renderedPresidentsthe wives of

argument.no suchfind notwithstanding,countrytheirandhusbands
occupied antheythatbe said haveit cannotbeginning, the Constitu-thebegin withTo

the U.S.provision ofThewithon those office duties.requirementscertainimposestion
relies, U.S.C.majority 3theonCode whichthe Unitedofserve as officersare towho

to105(e), so as notcarefully phrased§ isbyappointedbepersons mustStates. Such
a Presi-prescribe dutiesposition orname atheof Senatethe consentPresident withthe

fact, sectionis to fulfill. Inspouselaw, dent’spow-theby vestedCongress, hasunless
au-not even105(e), strictly speaking, doesalone, in“in the Presidentappointmentofer

President;theLady to assista FirstLaw, of thorizein the Heads De-orofthe Courts
Const, toemployees as-federalII, 2, it authorizes§ rathercl. 2.U.S. art.partments,”

and, ofLady, in the coursethesist FirstFurthermore, take an oathall officers must
thatso, acknowledges the assistanceVI,Id., doingart. el.Constitution.support theto

spouses.commonly theirrenderFirst Ladiesimplementtoenacted lawsCongress has3.
of thesum, noneClinton carriesIn Mrs.See, e.g., 5 U.S.C.requirements.these

has neitherofficer. Sheof a federal(officers States indiciathe re-of United§ 3331
posi-in theto nor confirmedappointedoath); § beenU.S.C. 2906an 5swearquired to

no oath ofLady,” has takenshetion of “First5(officers’ “preserved”); U.S.C.to beoath
statutory of-aoffice, neither holdsshe(“officer[s] andby the Presi-appointed§ 2902

statutory duties.performsfice noroutmade andcommissionshavedent” must
State);Secretary 5 U.S.C.ofby thesealed and thethe U.S. CodeHaving searched

accepts3333, (anyone either§§ 7311 who ofin vain definitionsbriefs forGovernment’s
Government ofemployment inor the“office togive aid and comfortmight“officer” that

swear theirrequired toStates”the United anyGovernment, underconclude thatIthe
affidavit). received noWe haveloyalty by term, ClintonMrs.interpretation of thefair

requirementsany ofthat theseindication But toStates.of the Unitedan officeris not
Clinton.regard to Mrs.met withbeenhave books,through statutetour thecomplete this

105(e) not, as theoffice, doesthat sectionI noteimplies anangenerally, officerMore
contend, re-majoritytheandGovernmentTitle 1 of theimplies duties.an officeand

Congress has acknowl-finding thatquire aby ref­“officer”Code definesStatesUnited
thespouse performsedged that a President’s‘officer’“duties” —“an “office”withtoerence

congres-directAnotherof an officer.by dutieslawauthorized toany personincludes
subject of the Firstthestatement onsional1 U.S.C.of the office.”dutiesperform the

Anti-Nepotismin theappearsLady’s dutiesinterpret­hasSupreme Courtthe§ 1. And
public officialsthatThat declaresAct. Actto thesimilarly referencewithed “officer”

President”) mayStates, including “the(expresslyBurnapIn v. UnitedConstitution.
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employnot (expresslyrelatives including a Supp.) (applying require-financial disclosure
“wife”) in “a positioncivilian in the agency in ments on higher paidall “officers and em-

he servingwhich is or over ployees”which he exercis- Branch);in the Executive id.
jurisdictiones 501(a)(1), 505(2) (1991or §§5control.” U.S.C. Supp.) (applying

(b).3110(a),§ The use of outsidethe definite income on higherarticle limitations all paid
phrasein the agency“the officers employeesin exceptwhich and “specialhe is gov-

serving” appears to ernmentimply employees”);every (1991§18“publicthat U.S.C. 205
Supp.)official” belongs (prohibitingto anysome agency “officerand orthat employee”
from representingtheir mayrelatives not be outsidersemployed inin that “matters af-
fectingagency, Government”);thehappens §whatever id.it to 207 (prohib-be. More-
itingover, anyone who formerlyas a policymatter was anof and “officer orconsistency,
employee” fromthe participatingrestrictions on the in certain gov-President under the
ernmentalAnti-Nepotism proceedings andAct must decisionsbe afterviewed to be as
leaving government employment);broad as §the id.Executive 208ItBranch: is incon-
(prohibiting an employee”ceivable “officer orCongress,that in fromcombatting nepo-
“partieipat[ing]tism, personally” in aintended matter af-to forbid Mrs. ser-Clinton’s
fecting “a interest”);financialas 5Attorneyvice U.S.C.General permittingwhile

(1988)§ 7324 (prohibiting anappointment “employeeher inas National Security Advis-
an agency”Executive from taking “an activeor. purelyViewed as a of congres-matter
part” politicalin campaigns). Andintent, evenargumentsional the that the Anti-
though the arguesGovernment that the In-Nepotism appliesAct only to the Depart-
terdepartmental Working Group was annotments House,and not to the White Maj.see
advisory committee within the ofmeaning905,Op. p.at is a result,weak one. a anyAs
FACA, MagazinerMr. nevertheless tookgravitational pull exerted in the direction of
pains to thestress fact everythat member ofcongressional acceptance of a President’s
and consultant to the Group reg-aspouse as a “de —whetherofficer” toattributablefacto
ular or special government employee, wheth-105(e)section is by oppo-overwhelmed the
er working full part,time or payfor orsite force exerted by the Anti-Nepotism Act.

requiredwithout —was to file a financial dis-One final consideration. Although maywe closure statement complytoand with otherthat,assume FACA,when drafting Congress requirements of these laws. MagazinerSee
gave no thought the possibilityto that a Affidavit, App.Gov’t at 41-43.

mightPresident appoint spousehis to an
then,These requirements, appear sig-as aadvisory committee, maywe not assume that

nal distinction between what normallywouldit failed contemplateto the be-relationship
be considered to be “inside” and “outside”tween FACA and legalthe obligations and
members advisoryof fact,committees. Inimposedsanctions on officers and employees
this legaldistinction —the obligations andof the Federal Government.

imposedsanctions on officers employeesand
As one reviews the affidavit filed with the of the opposedGovernment as privateto

bydistrict court Magaziner,Ira Senior Ad- undoubtedly provides a substantialcitizens —
visor to the President for Policy Develop- part of justificationthe veryfor the different
ment, one is bystruck the fact that every requirements imposed by FACA on commit-
member of the Task Force and Interdepart- tees composedthat are exclusively of federal
mental Working Group, one,but subjectwas officers employeesand and those that are
to one or more of the statutes that Congress not. enactingIn FACA, Congress found
has enacted to properensure the ofconduct that great“[o]ne of the dangers unreg-in the
members of the Federal Government —the ulated use of advisory committees is that
“insiders,” as the Government describes special groupsinterest may use their mem-
those who qualify as “full-time officers and bership on promotesuch bodies to pri-their
employees” within the meaning of FACA. vate concerns.” H.R.Rep. 1017,No. 92
These imposelaws burdensome ethics re- Cong., (1972),2d Sess. 6 Cong.U.S.Code &

See,quirements. e.g., Ethics in Government 3491,pp.Admin.News 3496. Because com-
1978, 6,Act of U.S.C.App. 101(f)(3)(19915 § mittees composednot exclusively of federal
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105(e) has beenthat sectionnoted abovehave membersemployees whoandofficers

recognizeto annotprivate carefully phrasedtheir so asforeswearrequired tonotare
office, officer, equal-employee. Butagainst or ananand insulate themselvesassociations

interest, in which theof no casely important,FACA I knowof re-conflictspotential
check, provisionone fromthat their has savedSupreme Courtalternativequires, as an

difficulty by liberally constru-open.in the constitutionalconductedbedeliberations
another, provision. Inentirely unrelateding“needthat wemajority statestheWhen

itself, everyin caseas well asCitizenPublicpres-Clinton’sMrs.whetherconsider[not]
the Courtin whichcited in Public Citizenany...violatesForcethe Taskence on

challenge, the Courtavoided a constitutionalstatutes,” Maj.Op. p.atof interestconflict
present-claimssidestepped the constitutional10, that we have not beenit indicates911 n.

the statutethrough interpretation ofed anstatutesunder theseclaimspresented with
Citizen, U.S.Public 491attack. SeeunderquestionThe re-adjudication.forcallthat

cases);465-66, (citingS.Ct. at 2572at 109however, Congress, if it hadmains, whether
2572,465, 467, 109 S.Ct. atatsee also id.spousePresident’sthat theever considered

challenge to(avoiding2573 a constitutionalamember ofan officialmight appointedbe
3(2)); also,§ seeby construing FACAFACAcommittee, haveadvisory wouldPresidential

Corp. v. FloridaDeBartoloe.g., Edward J.employee” withinoran “officerlabelled her
Council,Bldg. Trades& Constr.CoastGulfputTo it anotherFACA.meaning ofthe

1392, 1397,575, 588,568, 108 S.Ct.485 U.S.intended that Mrs.Congress haveway, could
(1988)1404, (avoiding a con-64599 L.Ed.2dofClinton, members theof the twelvealone

challenge the Laborto NationalstitutionalWorkingof themembersForce and 340Task
construing NLRAbyActRelationsentirely exempt from theGroup, would be

8(b)(4)); Evangelical Lutheran§ MartinSt.hasCongressthat im-ethics lawsreach of
772,Dakota, 780-451 U.S.Church v. SouthI thinkhimself? not.on the Presidentposed

2142, 2147-48, 2151,788,81, 68101 S.Ct.Isundry provisions, doubtvisiting theseIn (1981) (avoiding constitutionalL.Ed.2d 612 amywhich breth-very much withI have said Unemployment Taxchallenge to Federalthedisagree.majority would Ourren in the 3309(b)).§ Be-construingbyAct FUTAthink,centers, not on Con-Idisagreement attack,is under I thinkit is thatcause FACAenacting relevantthe stat-gress’s inintent interpretivedegreeanythat additional ofutes, through which we muston the lensbut construing can-enjoy in FACAwefreedomparticularin case. Theintent thisview that authorizing ex-to a statutenot be extended(1) construingmajority argues thethat
Housependitures White staff.foremployees,” to excludephrase, “officers and

weightygive rise to con-Mrs. Clinton would Second, Citi-I believe that Publiccannot
(2)issues, 910;Maj.Op. p.at thatstitutional my colleagues tacitlythe rulezen establishes

Citizen, decidingCourt avoidedPublicthe holding,reaching their the ma-Inembrace.
embracing extremely“anbysimilar issues “ex-implicitly distinguishes betweenjority”‘utilized,’of the wordstrained construction construction,” which,tremely understrained
(3)906;p. is reasonableMaj.Op. “[i]tthatat permits or evenreading, Public Citizentheir

105(e) treatingas thesection... to construe evasion,”“disingenuous whichrequires, and
spouse as a officer ortiePresident’s. Maj. p.facto Compare Op. atexplicitlyit forbids.

(4)904; henceMaj.Op. p.at andemployee,” 467, 109 S.Ct. at 2573.906 with m U.S. at
employeeor“full-timephrasethat the officer then,majority appears adopt,toThe rule the

must a be readgovernment”of the (butfortiori may notjudges strainis that must
Clinton, p.Maj.Op. at 911.apply to Mrs.to evade) beforeplain meaning of a statutethe

I remain unconvinced. constitu-they may “as-applied”anentertain
105(e) right,areFirst, challenge. my colleaguesIftionaldo not think section canI that

con-“extremely strainedthe linereasonably read to create an officer or betweenbe
willotherwise; “disingenuous evasion”struction”or and andemployee, either de facto

every case involv-could, indetermineif it I do not think avail the outcomeeven we could
“for-presentinging challengeI anreadinga in this case. as-appliedourselves of such
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midable constitutional difficulties.” Public The Court thisreached last conclusion in
Citizen, 466,491 U.S. at 109 S.Ct. at 2572. significant part the ofon basis the following

suspectWhile I my colleagues may have passage from the FACA Conference Report:
(as do)sympathysome I with Justice Kenne­ “The does applyAct not to persons or orga-

dy’s position Supremethat the majori­Court nizations which have contractual relation-
ty in Public Citizen had stretched its inter­ ships agencieswith Federal nor to advisory
pretation of “beyondFACA pointthe at directlycommittees not byestablished or forwhich such a construction remains fairly such agencies.” 462,Id. at 109 S.Ct. at 2570”possible,’ 481, 109 (Ken­id. at S.Ct. at 2580 (emphasis by Citizen).added Public The

J.,nedy, concurring in judgment) (emphasis Court also noted that the relationship be-
in original), I cannot believe the Court in­ tween the ABA Committee and the Justice
tended to establish a requiringrule such Department had not fallen within scopethe
constructions in posingcases serious consti­ of President Kennedy’s Executive Order No.questions.tutional 11007,from which FACA was derived. Id. at

A review of its reasoning demonstrates 462-63, 109 S.Ct. at this,2570-71. From the
that Public Citizen neither explicitly nor im- Court concluded that phrase“[t]he ‘or uti-
plicitly sanctions “strained” statutory inter- lized’ therefore appears to have been added
pretation. Its holding the ABA Com-—that simply to clarify that appliesFACA to advi-
mittee notwas by“utilized” the President sory committees byestablished the Federal
within the meaning of FACA —was based Government in generousa ofsense that
principally on three considerations. The first term,” 462,109id. at 2570;S.Ct. at and that

that,of these was in the Court’s memorable “[r]ead in this ...way, the word ‘utilize’does“phrase, verb,”‘utilize’is a woolly 452,id. at not describe the Department’sJustice use of
2565,109 S.Ct. at which necessarily requires Committee,”the ABA 463,id at 109 S.Ct. atjudicial Second,definition. it recognized that 2570.

“dictionarya reading [of the word “utilize”
in] FACA’s definition of ‘advisory In applyingcommit- the majority,what Maj.Op. at
tee’” would lead to a statute 903,of p. (and“almost has laconically accurately) de-
unfettered producebreadth” and “absurd re- scribed as a “rather sweeping” statutory def-

8,sults.” Id. 452-54,109at 452 & n. S.Ct. at inition of “advisory committee” to the unique
8,2565 & n. 2565-66. Taken literally, relationship thebetween DepartmentJustice

FACA’s definition would have endowed the and Committee,the ABA the Court conclud-
President with capableMidas ears of turning ed that it was probablemore than not that
any continuing ofsource opinionconsensus Congress did not intend that FACA apply to
into a FACA world,committee. In asuch privatelysuch organized groups. Neverthe-

physiciansthe jointly protectconsulted to the less, because it questionconsidered the close
health,President’s the editorial board of the lightin of sweepthe definition,broad of the

President’s favorite newspaper, and two die- literally interpreted, appliedit its venerable
jointlytitians planning the President’s meals rule statutoryof tipconstruction to the bal-

could all be classified as “Presidential adviso- awayance from one that present-would have
ry subjectcommittees” to regulation. Be- ed “formidable constitutional difficulties.”
cause “the literal reading of [utilize] would 466,Id. at 109 atS.Ct. 2572.”‘compel result,’an odd the Court

for case,“search[ed] other Inevidence thiscongres-of we deal not woollywith terms
sional intent to lend the butterm its theproper meaningwith of two words in com-
scope.” 454,109 (citationatId. S.Ct. at mon legal usage,2566 “officer” and “employee.”
omitted). Third, on examining FarFACA’s from absurdity,ori- creating literal interpre-
gins legislativeand history, the Court tations ofcon- these necessaryterms are in order
cluded that while “it seems giveto us a toclose effect to congressional policythe of
question whether FACA should be drawing sharpconstrued distinctions between individu-

apply Committee,to to the ABA ... we are als outside the Government and those within
fairly confident it 465,should not.” Id. at it. And in Citizen,contrast with Public in
109 S.Ct. at 2572. which no definition ofstatutory “utilize” was
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the administra-on fairprivilegeof such aplacedwas onweightgreatavailable and

justice.of criminalboth “offi- tionofhistory, definitionslegislative
intoenactedhave been“employee”cer” and 711-12, It concludedat 3109.94 S.Ct.atId.

case, thenone ofthisInby Congress.law ininterest“generalizedthe President’sthat
areanimating Public Citizenconsiderations theoverprevailconfidentiality ... cannot

we do notbecauseandremotely presented; lawofprocessdueofdemandsfundamental
terms, “bal-is nothereambiguouswithdeal justice.”of criminalfair administrationin the

legal maxims.toby resorttippedtoance” be itAccordingly,713, at 3110.94 S.Ct.Id. at
has littlePublic CitizenDespite appearances, of thein cameraexaminationtheordered

today.we decidecasewith theto do thethatsubject to an instructionpapers
“protect[ing]analysis, scrupulousstatutory be inmy courtdistrictFinally, to conclude

of materialpublicationin orengaged against anyaI Court releaseNixontheI note that
probably ad-be]by [tothe courtinterpretation of not foundstraightforwardpatently

is-17(c), to theandin relevantProcedure missible evidenceof CriminalRuleFederal
Id.3102-3104, sought.”which it697-702, trial for isat of the94 S.Ct. sues418 U.S. at

714, 3111.we sus- 94 S.Ct. at“[i]fthat atrecognizeditthougheven
occa-be nochallenge, [will]therethistain[ ] balancing the Presi-ofII aNixon involved

privilege asserted.”ofthe claimto reachsion confidentiality hisofin theinterestdent’s
say,Needless to698, 3102.S.Ct. atat 94Id. inter-other nationalagainstcommunications

ofcounseling avoidancethe considerations case, Nixonformer PresidentIn thatests.
neverwereissuesconstitutionaldifficult in a chal-privilegetheasserted Presidential

of Nixon I.on the factsthanpressingmore constitutionality Presiden-of thelenge to the
argument tofind no credibleI canBecause PreservationRecordings and Materialstial

bringI cannotcontrary, and becausethe custodyAct, in theplaced papershiswhich
meaning of “officer” ortheto strainmyself Services.of Generalof the Administrator

one, I would hold thatproduceto“employee” 429-30, at 2783-84.97U.S. at S.Ct.See 433
exempt from thenotForce wasTaskthe the statutefound thatSupreme CourtThe

FACA;ofrequirementsdisclosurepublic pa-Nixonof thebecauseconstitutionalwas
so, I address thewoulddonehavingand possibleimportance theirandpers’ historical

holding.thatimplications ofconstitutional legislative process,theaids tosignificance as
built into theearlier, safeguards“thebecauseSupreme and oftheoutpointedAs I

prevent [confidential]disclosure ofright Act toacknowledged a PresidentialhasCourt
the in-ofthe minimal natureto materials andtheconfidentiality that “is fundamentalto

the Presi-confidentiality ofinextricably into thetrusionandofoperation Government
454, ThoseS.Ct. at 2796.dency.” Id. 97under atof theseparation powersin therooted

that708, theI, requirementsafeguards94 included418 U.S. atNixonConstitution.”
any ...opportunity to“any party’s assertprivilege is notAlthough theatS.Ct. 3107.

beconstitutionally right privilege”based orabsolute, foundonly twice thatCourt hasthe
450, (quot-S.Ct. at 2793at 97protected.in- Id.competing constitutionalyield toit must

Act). Court con-of the Theingterests, constitutional section 104primary“thesuch as
screening process contem-thejustice cluded “thatto do induty Judicial Branchof the
[, to be conduct-707, by Act which wasplated94 S.Ct. theatprosecutions,” id. atcriminal

archivists,] ... willBranchcase, byed Executive3107; protectedit thein each hasand
intosevere intrusiona morenot constitutecommunica-confidentiality of Presidential

confidentiality the in cam-thanPresidentialunwarranted disclosure.tions from
approvedby Districtinspection the CourteraI, in President NixonwhichIn Nixon

455, at97 S.Ct. 2796.Id. at/].”in [Nixonsubpoenaing of certainenjoin thesought to
cases,necessary permittedit to thepapers, the Court found In these Courtof his two

privi-theonlimited intrusionsprinci- only the mostgeneralimportance of theweigh the
contrast,FACA, have re-by wouldlege.confidentiality com-ple of Presidentialof

operate in theForcequired that TaskPresi- theperformance of theinmunications
meet-requiring publicglare provisionsfull ofagainst theresponsibilities inroadsdent’s
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ings and disclosure of Operating Companies);.records. It is hard to South Carolina
imagine conditions better sup- Company;calculated to Electric & Gas American

“candid,press objective,the evenand blunt Electric Power Service Corporation;
I,opinions,” 708,or harsh Nixon 418 U.S. at Power LightCarolina and Company;

8107,94 S.Ct. at Virginiathat the President was Electric and Company,Power
entitled to receive from the twelve advisors Intervenors.

appointedhe had to his Task Force. Be-
No. 92-1032.cause none Congress’sof purposes in enact-

ing FACA are gravityof a justifythat would
United States Court of Appeals,overriding the privilegePresidential in this

District of Columbia Circuit.case, I would conclude that is uncon-FACA
stitutional as applied to the Task Force. Argued 14,May 1993.

reasons,foregoingFor the I only inconcur 25,Decided June 1993.
majority’s conclusion,the in Part III of its

opinion, that publicFACA’s provi-disclosure
maysions not be applied to the Task Force.
respect IV,With to agreePart I that the

district developcourt must further facts be-
it canfore determine whether Workingthe

Group, any thereof,or division qualified as an
advisory committee under FACA.

TEXAS UTILITIES ELECTRIC
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v.

FEDERAL COMMUNICATIONS COM­
MISSION and United States of

America, Respondents,

Dallas, Inc.;TCI Cablevision of Florida
Light Company;Power & MFS Commu­
Company, Inc.;nications United States

Telephone Association; National Cable
Association, Inc.;Television Community

Antenna Association,Television Inc.;
Utilities Council;Telecommunications

Company;Duke Power Continental Ca­
blevision, Inc.; Monongahela Power
Company, the Potomac CompanyEdison

(APSand CompanyWest Penn Power


