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Company,Interactivepost.Newsweek
(the entities),Post the Coca-ColaLLC

andCorporation,Company, McDonald’s
Purdy1S.PepsiCo, stopInc. to William
domainappropriating Internetfrom
confus-incorporatethat and arenames2

to their trademarks and ser-ingly similar
grantedcourt3The districtvicemarks.

enjoining de-injunctive reliefpreliminary
using certainregisteringfrom orfendants

trans-ordering themdomain names and
Purdyowners. wasproperferred to their

in fined for vio-contemptlater found and
fromlating injunctions. appealsthe He

the con-injunctions andpreliminarythe
tempt orders.

I.

and Con­Both the common law
to the hold­provided protectiongress have

recognized preventtoers of trademarks
themappropriating copyingfrom orothers
goodtaking advantage of the owner’sand

McCarthy1own Seewill for their benefit.
Competitionandargument on be- on Trademarks UnfairpresentedwhoCounsel

ed.) Weinstock,(4th Lubin &Tarsney, (citing§ 2:31was Jamesappellanthalf of the
Marks, 529, 14242 P.109 Cal.Park, v.MN. Co.LouisSt.

(1895); v. SteinHugo Cloak Co. S.B.Steinbe-argument onpresentedwhoCounsel
377,Son, 16 N.E.2d 609App.& 58 OhioOlson,P.Thomasappelleeof thehalf was

(1937)). the LanhamCongress enactedWashington, DC.
thefifty years ago protecttoAct over

theirby encouragingMURPHY, SMITH, of trademarksand valueBefore
19:2,§ and toMcCarthyregistration, see 3COLLOTON, Judges.Circuit

preventtoof actiona federal causeprovide
MURPHY, Judge.Circuit 15 U.S.C.seemisappropriation,their

of thatlegislative purposeAnticy- § 1125. Onethewas underbroughtThis case
ofthe ownerto ensure that “wherebyAct act wasProtectionConsumerbersquatting

time,energy, andspenthasa trade-markand itsWashington Companythe Post
publicthe thein tomoney presentingsubsidiary Washington-wholly owned

terminology isglossaryA of Internetun- ternet.as defendantsalso named1. Plaintiffs
Purdy, http://www.veri-Does 1- atwith availableknown individuals allied

10, organizationunincorporatedand an sign.com/nds/naming/glossaiy/.
by Purdy "Please Don't Killfounded called

Baby.”Your Montgomery, UnitedD.Honorable Ann3.The
Minne-Judge the District ofDistrictStates fora“address” at whichname is2. A domain the

sota.In-a website on thecomputer user accesses
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inproduct, protected goodwill,he is his investment enues and consumer placeand
misappropriation by piratesfrom andits overwhelming burdens on trademark own-

(1946).1333,S.Rep. No. at *3cheats.” protectingers in their valuable intellectual
(find-106-140, *2property. S.Rep. No. atdevelopmentThe of the Internet created

ings). reportThe Senate included con-concern,new of and in 1999areas Con­
misleadingcerns about users of the Inter-gress passed Anticybersquattingthe Con­

(ACPA) operatingnet: someone is a“[I]fin web sitesumer Protection Act order to
prevent trademark,misappropriation of trademarks under another brand owner’s
by stopping “cybers-­conduct known as such as a site called ‘cocacola.com’or ‘lev-

ACPA,quatting.” See Pub.L. No. 106— is.com,’ significantconsumers bear a risk
(1999) (codified113, 113 Stat. 1501 at 15 defrauded,beingof deceived and or at a

1125(d)). Congress§ In theU.S.C. ACPA minimum, confused.” Id. at *5.
43(d) to Lanham Actadded section the and

cybersquatting registeringdefined as or Congress enacted the toACPA
using with a bad faith to profitintent a provide legal clarity for-trademark owners

confusinglydomain name that is similar to by prohibiting faith regis­bad and abusive
registereda unregisteredor mark or dilu-­ tration of distinctive marks as Internet

tive of a famous mark. See 15 U.S.C. domain profitnames with the intent to
1125(d).§ 4 McCarthy §See also 25:78. from goodwill. Id. at *4.their The ACPA

A cybersquattingnumber of problems was intended to balance the ofinterests
prompted Congressional action. There againsttrademark owners the interests of
was concern about individuals registering

those who would make fair uses of a mark
domain names that are similar to famous

online, comment, criticism,such as for par­purpose profiting bymarks for the of sell­
ody, reporting.and news atId. *8. Never­ing them to legitimatethe owners of the
theless, the use of a domain “innameSixtymarks. See Harrods Ltd. v. Inter­
connection with a site that makes a non­Names, (4th214,net Domain 302 F.3d 238
commercial or fair use of the mark doesCir.2002). Congress was also aware of

necessarilynot mean that the domainattaching porno­individuals obscene or
name registrant lacked bad faith.” Id. atgraphic infringingmaterial to an domain

106-412,*8-9. H.R.Rep.See also No. atname in S.Rep.order to tarnish the mark.
(1999).*11 recognizeTo exemp­such an1999).106-140, 5,No. at (Aug.*6 Others

tion protectionswould “eviscerate the ofattempted to divert unsuspecting consum­
by suggestingthe bill a blueprint cy-­forers to' their sites in engageorder to in

bersquatters simplywho wouldunfair create crit­competition. Id. Conduct of' this
sort icism sites inhas been described as order to immunizethe “Internet them­
version a grab.”of land liability despiteInterstellar Star­ selves from their bad-faith

Servs., Inc.,ship Epix,Ltd. v. 304 F.3d 106-140,S.Rep.intentions.” No. at *9.
(9th Cir.2002).936, 946 For Congress gavethese reasons courts

chargethe “weighto the offacts each caselegislative historyThe of in-the ACPA
and make a determination based on thosefindingscludes that cybersquatters were
facts whether or not the defendant regis­engaging in consumer fraud and creating
tered, in,trafficked or used the domainpublic confusion as to the true source or
name with profitbad-faith intent tosponsorship goodsof in fromwayand services a

commerce, goodwillthat impairwould electronic the of the mark ofde- another.” Id.
prive trademark owners of substantial rev- at *10.
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manylinked of the domainPurdy alsoII.
containedto his own websites whichnamesPurdy began regis-July 2002earlyIn

plaintiffs sup-a claim thatreferences toin-whichnamesInternet domaintering
abortion, photos of abortedported graphicdistinctive, famous, pro-andcorporated

fetuses, and links to abortionismurder.com.plaintiffs.byowned themarkstected
includedregisteredhenamesThe domain Washingtonfor the Post enti-Counsel

mymcdo-drinkcoke.org, mycoca-cola.com, Purdyletter tosent a cease and desistties
nalds.com, my-washing-andmypepsi.org, 8, 2002, and it his Inter-July persuadedon

almostlatter name wasThetonpost.com. (ISP) hostingprovider stoptonet service
which the Wash-exactly to oneidentical

my-washingtonpost.com.the website at
an inter-operatehad used toington Post

Pepsifor McDonald’s and contact-Counsel(mywashington-serviceactive online news
Purdy registrarsand his domain nameeddistinguishing detailonlythepost.com),

around this time.requestswith similarPurdy’s hyphen.of abeing addition
withDuring telephonea conversation

namesPurdy linked the domaintypically 8,Julyoncounsel for the Post entities
whichthe website abortionismurder.comto Purdy acknowledged publishedthat he had

andcommentaryantiabortioncontains page my-washington-front ata counterfeit
and dismem-images of abortedgraphic and claimed that his actions werepost.com

multipleIt also containsfetuses.bered Theby the First Amendment.protected
I links to a website whereCan Do?”“What Purdythat offered torecord indicates

shirts,hats, neck-purchasecana visitor of the Post enti-comply requestwith the
antiabortionties, plates withand license something writ-they publishif wouldties

a creditusingdonationsand makethemes Post edito-by Washingtonhim on theten
con-number. Theor bank accountcard daysA fewpage, theyrial but declined.4

at abortionismurder.comtent available
my-washington-Purdy reactivatedlater

theirplaintiffs,references tocontained no
publisheda new ISP andpost.com with

positions onallegedtheirproducts, or
washingtonpost.comanother counterfeit

abortion.
headlines andwith antiabortionpagefront

Pur-early Julyin 2002daysFor several registeredHe also wash-graphic content.
my-washing-namesdy linked the domain washingtonpost.ws,andingtonpost.cc

drinkcoke.org to a web-tonpost.com and abortionismurder.com, andtolinked them
appeared to a frontdisplaying what besite dontkilly-addressbegan using the email

washingtonpost.com.originating frompage ourbaby@ washingtonpost.cc.
theformat featuredpageThe with this

that he tar-Purdy now claimsAlthoughproclaimsWashington Postheadline “The
” of standsplaintiffsof the becausegeted allcontainedMurder’ and‘Abortion is

debate, itin abortionthey had taken thenext toimages of aborted fetusesgraphic
initiallythat hefrom the recordappearsand the wordstrademarkCoca-Cola’s

only theymarks becausemanyused of theAlways Go Better With“Things Don’t
toInternet usersunwittingwould attractRealAbortion is Murder—‘TheCoke.

” to amessage. He wrote(“It’s his antiabortionregis-is aThing”the RealThing.’
16, messageJulyin a 2002 emailjournalistCompa-Coca-Colatrademark of thetered

drinkcoke.org, my-namesthe domainbegan, thatlitigationafter thisny.) Sometime

complaints isby people, and one of ourpiecesPurdy’s character-argument counsel4. At oral
opthe edget heard inwe never our sidesimply of free that"a matterized this offer as

op piece.”always edspeech.... Newspapers run
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coca-cola.com, amendment,mymcdonalds.com, mypep- Despite Purdythis wrote to
were “abortionsi.org, pepsisays.comand counsel for the Post entities on September

notbeingneutral names used but because “continuing register18 that he was to do-
any theyof stand have taken on abortion.” main names at an exciting pace.” Since

reportedHe that the domain names were original preliminary injunctionthe went
to the website abortionis- 23,then attached July Purdyinto effect on regis-has

murder.com. tered at least 60 additional domain names
marks,incorporating plaintiffs’ including18,JulyonPlaintiffs filed this action

lovemcdonalds.com, gopepsi.org, thepepsi-emergencyan tempo-2002 and moved for
challenge.org, thewashingtonpostinter-rary preliminary in-restraining order and
net.com, yourwashingtonpost.com, and the-junction. A hearing was held on the mo-
washingtonpostnews.com, and he has22,July Purdytion at appearedon which

registeredto manyclaimed have as as 200.pro plaintiffs representedse and the were
by counsel. The district court issued an 26,September Washington-On 2002
emergency temporary restraining order post.Newsweek Company,Interactive

injunction Julyand preliminary on 23. (WPNI), a subsidiaryLLC of the Wash-
prohibited PurdyThe order and those act- ington companies, PurdyPost learned that

ining usingconcert with him from nine registeredhad the domain wpni.org.name
specified domain names: drinkcoke.org, Purdy also attached this domain name to
mycoca-cola.com, mymcdonalds.com, my- an antiabortion website. After he regis-
pepsi.org, pepsisays.com, my-washington- name,tered the domain he received a
post.com, washingtonpostsays.com, wash- number of misaddressed messagesemail
ingtonpost.cc, washingtonpost.ws.and In intended for employees wpni.WPNI at
addition, Purdycourt orderedthe not to com, telephonedand he two em-WPNI
use ployees and read to them contents of their

(1)any incorpo-domain name that both private addition,Inemails. he told the
rates, and is identical or confusingly employeestwo that he had received other

to, distinctive,similar Plaintiffs’ famous messages that “juicy”contained content
Coca-Cola®,protectedand marks and threatened to publish them on the

Coke®, McDonalds®, McDonalds.com®, Internet and make them available to the
Pepsi-Cola®, Pepsi®, The Washington New York Times unless this lawsuit were
Post®, WashingtonPost.com®,and and dropped.
(2) unwarydoes not alert the Internet The Post Purdyentities sent another

protestuser to the or critical commen- cease and desist letter and afiled motion
tary nature of the attached website with- for a emergency temporarysecond re­
in the language of the domain name straining preliminary injunctionorder and
itself. 1,on October Purdy journal­2002. told a

Purdy requiredwas also to transfer own- ist that complyhe was unable to with the
ership of specifiedthe domain tonames cease and bydesist demands the Post

appropriate plaintiffsthe dayswithin three entities because he had wpni.transferred
of the order. org to a partythird named Pablo Rubio

plaintiffs complainedAfter Purdythat McCullagh,Sanchez. See Declan Wash­
continuing registerwas to infringing ington Claim,do- Post Battles Domain CNET
names, News.com,main the 27, 2002,district court amended its Sept. available at

5,September enjoinorder on 2002 to him http://news.com.com/2100-1023-959992.-­
registeringalso from infringing names. html. He also “leavingsaid that he was
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apparentlyhad not beenreceive France trans-expected todaythe hetown” on
and still linked to content ofcourt ferred wereId. Theprocess.of districtservice

been inrestraining Despite havingor- his choice. foundtemporarya secondissued
registeringforcontempt Januaryon 28injunction on Octoberpreliminaryder and

Purdy regis-nearly ilovethewashingtonpost.com,3, 2002, wpni.org wasfinding that
dayacro- two domain names on the ofknown tered newto the well WPNIidentical

4 status conference:Februaryit to the the iliketh-Purdy to transfernym, ordering
andentities, Purdy iadorethewash-repeating ewashingtonpost.comand thatPost

attemptusing ingtonpost.com. only apparentor Hisfromenjoined registeringwas
bring complianceinto was toto himselfnames.such domain

of court’s order tocopysend a the district1moved on Octoberplaintiffs alsoThe
registrar by postalthe French domainPurdywhycauseorder to showfor an

3, 2003, al-Sunday, Februarymail oncontemptin for violat-not be heldshould
company’sthe website indicatedthoughinjunction.preliminaryearliering the

byit email.that was to be contactedpublica de-appointedcourtThe district
10, 2003 the districtof On March courtPurdy forrepresent purposestofender

supplemental contemptamotion, issued order.hearingand a wascontemptthe
4,assuring on February“After the CourtJanuaryin The courtit 2003.held on

2003, steps totaking promptthat wasbrought hePurdy still had notthatfound
display pro-of content viainjunction terminate thecompliancehimself into with its
names,28, Defendant Williamhibited domainJanuary 2003an order onand issued

displayPurdy, continued to con-S. Sr....contempt.him in The court listedfinding
names,using many prohibited domainit tentnames that foundthan 60 domainmore

lo-washingtonposthealth.com,includingin violationregistered usedhe had and/or
vemcdonalds.com, thewashington-andagain or-injunction.5 Itoriginalof its

more than a weekforusing postshareholder.comPurdy immediately to ceasedered
foundThe court also thatthereafter.”names and to transferthe domainlisted

registered or used even morePurdy hadwithinrightfulto the ownersthe names
names, including washington-new domainPurdy also ordered todays. wasthree

andthewashingtonpostjesus.com,post.nu,day from the dateperpay plaintiffs $500
previousitswhich it found violatedpayto otherscomplieduntil he andof the order

purgedhad notPurdyfees, costs, orders. Becauseexpenses.andtheir
4,February 2003contempt since thehiswasnext week a status conferenceThe

conference, himthe court orderedstatusPurdy’s compliance with theheld to assess
day 34per forpayto the plaintiffs $500that timeJanuary contempt28 order. At

$17,000.days for a total ofnamesusing many domainPurdy was still
to violatespecificallyhad foundthat been

III.injunctions. Although thethe court’s
the court are three consoli-Now beforeforcingin thehad succeededplaintiffs

InPurdy. 02-2894appeals byfiledregistered datedmany domainof namestransfer
prelim-court’sthe districtStates, appealsin he fromregisteredsomein Unitedthe

pepsiright.com,si.org, pepsiheaven.com,theAmong names in5. the domain listed
thepepsichallenge.org, and lovemcdo-January 28 order werecourt'sdistrict

the con-court amendedwashingtonpos- nalds.com. Thewashingtonpoststates.com,
mi-thealth.com, January 29 to correcttempt onorderwashingtonposteditorial-

geopep- errors.yourwashingtonpost.com, nor clericalpage.com,
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injunction forinary (including contemptits order his views. As to the civil orders
sanctions,July Septemberas amended on they argue appellaterelief on 23 and that

2002).5, appealIn seeks to jurisdiction presently03-1795 he lacking.is
28,Januarythe district court’s 2003 con-
10,order,tempt sup-and the March 2003 A.

plemental contempt order and sanctions
subject determiningin Inappeal grantare the of his 03-1929. whether to

injunctionpreliminarya a court considersPurdy thatargues the district court
(1) probabilitythe of the movant’s successissuing prelimi-in theabused its discretion

(2)merits; irrepara­on the the threat ofnary injunctive thatrelief. He contends
(3)movant;ble harm to the the balanceplaintiffs unlikelythe are to succeed on the

injurybetween this harm and the thatof claimmerits their ACPA because he did
injunctiongranting the will inflict on otherprofitnot have a faith tobad intent from

(4)parties;interested and whether the is­registrationhis ofand use the domain
preliminary injunctionsuance of the inisnames and because the First Amendment

public Dataphase Sys.,the interest. Seeprotects his conduct. He also contends
Inc., 109,L Sys.,Inc. v. C 640 114F.2dplaintiffs irreparablythat the would not be

(8th Cir.1981) (en banc). A district courtin preliminaryharmed the absence of in-
has broad discretion ruling pre­when onjunctive relief, that his ininterest free

injunctionliminary requests, and we willexpression outweighs their trademark
only clearlyreverse for erroneous factualrights, publicand that the interest is not

determinations, law,an error of or anby injunction.served preliminarythe He
abuse of discretion. Corp.United Indus.argues that injunctionthe district court’s

Co., (8th1175,v. Clorox 140 F.3d 1179overbroad,vagueis and and that the court
Cir.1998).authority byexceeded its holding him in

contempt ordering payand him to sanc- The plaintiffsdistrict court found that
tions to plaintiffs.the had a strong probabilitydemonstrated of

success on the merits of their claim underrespond PurdyPlaintiffs that has acted
the Anticybersquatting Consumer Protec-profitwith a bad faith intent to as defined

1125(d).Act,ACPA, §tion 15by U.S.C. The ACPAthe that the First Amendment
provides partin relevant thatprotect registrationdoes not the and use

of domain names that are identical or con- A person shall inbe liable a civil action
marks,fusingly similar to their and that by if,the owner of a mark ... without

they likelyare to succeed on the merits. regard goodsto the or services of the
They argue that the value of their marks (i)parties, personthat ahas bad faith

irreparablywould be harmed in the ab- profitintent to from that mark ... and
preliminary injunction,sence of a that Pur- (ii) in,registers, traffics or uses a do-

dy ampleretains for expressionchannels main name that—
of his using confusingviews without do-

(I) in the case of a mark that is dis-names,main publicand that the ininterest
at of registrationtinctive the time ofpreventing confusion among Internet users

name,the domain is identical or con-by preliminary injunctiveis served the re-
mark;fusingly similar to that [or]granted bylief the Theydistrict court.

(II)contend that its orders were carefully tai- in the case of a famous mark that
protectlored to their trademark rights is famous at the time of registration of

preserving Purdy’s right name,while expressto the domain is identical or con-
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compared.to or dilutive of that mark which are to be 4fusingly similar See
§... McCarthy inquirymark 25:78. The under the

is thus thanACPA narrower the tradition-1125(d)(1)(A).§15 U.S.C.
al multifactor likelihood of confusion testthat plaintiffs’The district court found

infringement.for trademark Northernwere distinctive and famousmarks both
Tech., Club,Light LightsInc. v. NorthernPurdynames hadand that the domain

(1st57, Cir.2001)236 F.3d 66 (quotationsused were identical or con-registered and
omitted). The fact that confusion about asimilar to those marks. It alsofusingly

sponsorshipwebsite’s source or could bestrong plaintiffsfound a likelihood that
by visitingresolved the website is not rel-prove Purdy actingwould that and others

evant to whether the domain name itself isin him had registeredconcert with the
identical or confusingly plain-similar to anames with a bad faith intent todomain

An exampletiffs mark. of this distinctionprofit by tarnishing diluting plaintiffs’and
is in Peopleshown Ethical Treatmentby good forrelyingtrademarks and on their

[PETA],DoughneyAnimals v. 263ofgoodwill personaland to achieve thenames
(4th Cir.2001). There,F.3d 359 thegain promoting messages, generat-of their

peta.orgFourth Circuit found confusinglymoney sup-ing publicity, raisingand for
similar to mark thoughPETA’s even thedisagreementis noported causes. There

parodyattached website was a clear of theandplaintiffs’that marks were distinctive
organization, for “an internet user wouldPurdy began register-famous at the time

theynot realize that were not on an offi-ing usingand the domain names at issue.
theycial PETA web site until after hadargument Purdy’sAt oral new counsel

pageused PETA’s Mark to access the webthatargumentraised the his domain ”‘www.peta.org.’ Id. at 366-67. alsoSeeconfusingly plain-names are not similar to
Works, Am.,VolkswagenVirtual Inc. v. oftry-tiffs’ marks because an Internet user

Cir.2001)Inc., (4th264,238 F.3d 266ing plaintiffs’to visit one of websites would
(vw.net Volkswagen’ssimilar to “VW”likelynot reach one of the domains created

thoughmark attached websiteeven adver-Purdy.by He claims that an Internet
ISP); Sporty’s Farm v.tised L.L.C.likely engineuser would most use a search

Market, Inc., 489,Sportsman’s 202 F.3dcorporatefind the orto correct website
(2d Cir.2000) (sportys.com497-98 confus-guesswould that the domain name would

ingly catalog company’ssimilar to aviationcompany’s bybe the name followed .com.
“Sporty’s” thoughmark even attachedpointsHe to no evidence in the record

farm).website advertised a Christmas treeclaim,supporting plaintiffsthis and re-
findingthat thatspond the district court’s typicallyA of adomain name consists

Purdy’s domain names are identical or extension,top level domain such
confusingly amplysimilar to their marks is .com, .net,.org, or and a second levelas

bysupported the record. name, inpepsi pepsi.com.domain such as
Works,See Virtual 238 F.3d at 266. Be-questionThe under the ACPA is

topacause all domain names end withnot Pur-­whether the domain names which
.org,suffix like .com or andlevel domaindy likelyregistered are to be confused

name, registrars longerno enforce dis-domainplaintiffswith a domain but
types of entities thattinctions between thethey confusinglywhether are identical or

extensions,may theseregister15 names withplaintiffssimilar to a mark. See
1125(d)(l)(A)(ii). generally§ look to the second levelIt is the chal­ courtsU.S.C.

itplaintiffsname and domain name to determine whether islenged domain the
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Company,a one Internet userconfusingly givensimilar to Coca-Colaoridentical
(vw.net drinkcoke.org domain. Atconfusingly Purdy’ssimi- visitedat 271mark. Id.

Farm,mark); 202 attached to theSporty’s that time the domain waslar to “VW”
atconfusingly pagefront featured(sportys.comat 497-98 same counterfeitF.3d

mark). See also included“Sporty’s” my-washingtonpost.com,to whichsimilar
(ACPA’s106-140, at *10 defini- next toS.Rep. multiple imagesNo. of aborted fetuses

essentially reachesname” logo slogans.tion of “domain and Coca-ColaCoca-Cola’s
names).domain thatsecond level an email from the visitor toreceived

7, that heJuly reportedon 2002. HesitePurdy’s domain names dif­Many of
your pages“checkinghad been out webonly by the addi­plaintiffs’ marksfer from

by [drinkcoke.org].”I came He com-and“my,” “says,” orterms likegeneriction of
hadplained that the website Coca-Cola’sby topof a level“drink” or the addition

“all it” and the content hadlogo overif usersEven Internetdomain suffix.
my-him. “I am a Coke drinkershockedupon my-washington-­were seldom to come

self, may say alwaysa fan i ... I haveor drink-­mymcdonalds.compost.com,
fridge drinkingthe and I wassome inno error incoke.org, example,for we see

admit, IgotI to cantright now! but[one]findingscourt’s that the rele­the district
i An-page” [sic].finish it after seen this(my-washington-­level domainsvant second

exampleother of actual confusion wasdrinkcoke)mymcdonalds, and arepost,
Purdy’sindemonstrated connection withWashingtonto theconfusingly similar

wpni.org.use of the name Several InternetPost, Coke, 4McDonald’s marks. Seeand
ofemployeesusers sent email intended for(fordtrucks.com§ wouldMcCarthy 25:78

Purdy’s wpni.org, evidencingtoWPNIto the “Ford” markconfusinglybe similar
similarityconfusion from the of the domainCo.). washington-­of Ford Motor The

mark. On the recordname to the WPNIwpni.organdpost.cc, washingtonpost.ws,
us, inbefore we see no error the districtWashingtondomain names differ from the
findingcourt’s that the domain namesonly theyin thatPost and WPNI marks

injunctionpreliminaryidentified in itsTheytopinclude a level domain suffix.
toconfusinglywere identical or similarsimilar, ifconfusinglyare thus not identi­

plaintiffs’ marks.cal, to the Post entities’ marks. See
(secondFarm,Sporty’s 202 F.3d at 497-98 Purdy contends that the district

“sportys” sportys.name inlevel domain finding plaintiffscourt in that wereerred
mark).Sporty’sfromindistinguishablecom likely registeredto that hadestablish he

Moreover, Purdythe record indicates that and used the domain names with a bad
similaritycapitalizeintended to on the be­ profit. arguesfaith intent to He that he

plaintiffs’his domain andtween names only spreadused the domain names to his
unwittingmarks to attract Internet users message so he could not have had the

websites, and intentionalto antiabortion requisite profit.faith intent to Plain­bad
ininfringers likely creatingare to succeed argue Purdy’stiffs that conduct has met

Corp. Kayser-­v.confusion. See Sara Lee statutory for faithmost of the tests bad
(4th455,F.3d 466Corp.,Roth 81 Cir.­ intent, include aincluding those which

1996); Wayv. Am.Wynn Oil Co. Serv. element, thatprofit and the district court’s
(6th Cir.1991).595, 602Corp., 943 F.2d forfinding is not erroneous. We review

findinga factualThe record also contains evidence of ac- clear error district court’s
theamong profittual confusion Internet users. of bad faith intent to under

Lights,of Northern 236 F.3d attryingWhile to reach a website the ACPA. See
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(VII)theGeological person’s provision64. Black Hills Inst. of materialofCf.
Williams, 614,v. 88 F.3d 616 misleadingResearch and false contact information

Cir.1996)(8th faith is(finding of bad re­ applyingwhen for registrationthe of the
error); v. Sun­ name,viewed for clear Sweetarts person’sdomain the intentional

(8th Cir.1967)line, Inc., 923,F.2d 928380 failure to maintain contact in-accurate
in in­(finding as to bad faith trademark formation, person’sor the prior conduct

fringement action is reviewed for clear er­ conduct;aindicating pattern of such
ror). (VIII) person’s registrationthe or ac-

it-analysis beginsOur with the statute quisition multipleof domain names
self, fac-provideswhich nine nonexclusive personwhich the knows are identical or

determiningtors for courts to consider in confusingly similar to ofmarks others
personwhether a has acted with bad faith that are at regis-distinctive the time of

intent: names,tration of such domain or dilutive
(I) the trademark or other intellectual of famous marks of others that are fa-

if inproperty rights person, any,of the registrationmous at the oftime of such
name;the domain names,domain regardwithout to the

(II) to thethe extent which domain goods parties;or services of the and
of the name of thelegalname consists (IX) the extent to which the mark incor-

person or a name that is otherwise com-
porated person’sin the domain name

monly identify person;used to that
registration is or is not distinctive and

(III) use,prior any,if ofperson’sthe meaningfamous the ofwithin subsection
in withthe domain name connection the (c)(1)of this section.

anyoffering goodsbona fide of or ser-
1125(d)(l)(B)(i).§15 U.S.C. The firstvices;

four factors have been seen as reasons(IV) person’sthe bona fide noncommer-
why a inmight gooddefendant faith havecial fair of mark in aor use the site
registered incorporatinga domain namename;the domainaccessible under

mark,someone else’s and the other five(V) person’sthe intent to divert con-
are indicia of faith intent. See Lucasbadsumers from the mark owner’s online

Grosse,Nursery Landscaping,& Inc. v.location to a site accessible under the
(6th Cir.2004).806,F.3d 809-10359good-domain name that could harm the

mark,represented bywill the either for statutoryThe first four factors do not
gaincommercial or with the intent to appear weigh against findingto a that

mark, bydisparagetarnish or the creat- Purdy faithhad a bad intent. He has no
a of toing likelihood confusion as the anyin of marks thatlegal rights the his

source, affiliation, orsponsorship, en- 15incorporate.domain names See U.S.C.
site;dorsement of the 1125(d)(l)(B)(i)(I). by§ He is not known

(VI) transfer, sell, names,any previ-the offer to of the and he has neverperson’s
ously any offeringof them in the ofassignor otherwise the domain name to used

(II)-(III).any party goodsmark or for or services. id. atthe owner third See
used, Purdygain having suggestsfinancial without or While the evidence that

use,having an to the domain has made some noncommercial or fair useintent
offering any plaintiffs’in of marks in critical commen-name the bona fide of the

services,goods person’s prior taryor sites accessible under the domainor the
names, prior filinga of con- to the of this lawsuit heindicating patternconduct such

duct; attached the names to antiabor-principally



786

Furthermore,made no of the record showstion that mentionwebsites'
(IV). just Purdy beganthat days register­afterSee atplaintiffs whatsoever. id.

ing and domain names at inusing the issuenot be to beThese can consideredwebsites
case, apparently stopthis he offered tothey di-completely noncommercial since

using Washingtonthe Post domain namesmonetary andrectly contributionssolicited
exchangein space pagefor on the editorialantiabortionoffered various merchandise

in newspaper. proposalthat A to ex­Purdyfor id. Even after at-sale. See
change domain names for valuable consid­totached names his own criti-the domain

ininsignificant respecteration is not to thesites, pro-cal he tocommentary continued
profit.issue of faith intent to id.bad Seevide sites that solicit funds for thelinks to

(VI); Nursery,at 359 F.3dLucas at 810movement and sell merchan-antiabortion
(principal by ACPAtargeted prac­harm isdise. the domain woulduse of namesSuch
tice of namesregistering domain and offer­organizations Pur-apparently profit the of
ing them legitimateto the owners of thedy’s choice, sug-in thenothingand ACPA

consideration).inmarks Al­exchange forgests Congress cy-that intended allowto
though nothing placesin the record a mon­bersquatters actescapeto the reach of the
etary inspacevalue to a leadingon accessby tochanneling profits parties.third

newspapernational like the WashingtonsupportThese the district court’sfactors
Post, significantthat couldvalue be to anfinding plaintiffs likelythat were to estab-
advocate. anProfit includes toattemptlish intent toPurdy’s profitbad faith from
procure gainan or“advantageous return.”the marks.

Heritage CollegeSee DictionaryAmerican
(3d ed.1993). PETA,remaining statutory 1092 See alsoMany of the bad 263

(defendant’sF.3d atweigh suggestionfaith in 368 thatfactors also favor of the
mark him aowner “make of­finding plaintiffs [settlement]thatdistrict court’s would

profitfer” intent to require­satisfied thelikely Purdythat acted aprove with bad
ment). statutory factors areThe nonex­faith profit.to Theintent record contains
clusive, Purdy,and other conduct of suchPurdy registeredthat multipleevidence

tryingas to force a settlement of thisknowingdomain that theynames were
by threatening publishaction to privateconfusinglyidentical similar plain-or to
of employeesemails atWPNI receivedtiffs’ andindisputably famous distinctive

wpni.org, suggestivealso ofis bad faith.1125(d)(l)(B)(i)§marks. See 15 U.S.C.
(VIII) (IX). appears regis-& It that he At stage appearsthis it that at least
tered many of these domain names not eight statutoryof factors inweighthe nine

plaintiffsbecause of stands the had taken favor of the district court’s finding that
abortion,on rather tobut divert Internet plaintiffs likely Purdywould establish that

users to websites that could tarnish and acted with faith to profit.6a bad intent
bymarksdisparage creatingtheir initial This case fromdistinguishes his Lucas

sponsorshipto the at- TMI,confusion as of the 806,Nursery, and359 F.3d Inc. v.
implying Maxwell, (5thtached websites and theirthat Cir.2004),368 F.3d 433 each

positions hotlyowners have taken a disgruntledon of which involved a customer
(V).at plaintiff companycontested issue. See id. of the who pur-had

argued appeal registering6. not on that tion when namePlaintiffs have a domain thator
against Purdy,weighsfactor VII and we see he failed to maintain accurate contact infor-

nothing the toin record establish that he mation.
provided misleading or false contact informa-
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that perhighway equivalent postinga domain name identical to of a largechased
sign bearing a logomark in order to establish a McDonald’s before acompany’s
freeway exit purpose divertingfor the ofpractices.critical of its businesswebsite
unwitting travelers to the site of an antia-regis-in those cases hadNeither customer

rally.bortioninfringing domain names ormultipletered
exchangenames inoffered to transfer the The use of trademarks has not been

for valuable consideration. Neither had protected likelywhere it is to create confu­
linked the names to websites about issues sion as to the source or ofsponsorship the

company’sthan the business or toother speech goodsor in Inquestion. San
that donations or soldwebsites solicited Athletics,Francisco Arts & Inc. v. U.S.

inAlthoughmerchandise. the defendants Comm., 522, 541,Olympic 483 U.S. 107
Nursery registeredLucas and TMI do- 2971, (1987),S.Ct. 97 L.Ed.2d 427 for ex­

main names that were identical or confus- ample, Supremethe held that orga­Court
marks,ingly plaintiffsimilar to the neither Gay Olympicnizers of the Games had no

a faith to profitexhibited bad intent from right appro­First Amendment to use and
contrast,In priatetheir marks. the district the value of the inOlympics mark

spitein offinding likely having expressive pur­court did not err here it their an
Anheuser-Busch,pose. See alsoplaintiffs prove Purdythat would that and Inc. v.

(8thPubl’ns, 769,Balducci 28 F.3d 776had registeredhis associates and used do-
Cir.1994) (“A parody creating a likelihoodfaithmain names with a bad intent to

may subjectof confusion be to a trade­inprofit from their marks violation of the
action.”);mark infringement MutualACPA. of

Novak, 397,Omaha Ins. Co. v. 836 F.2d
Purdy argues that the First (8th Cir.1987) injunction402 (upholding

Amendment entitles him to use the domain against sale of antiwar merchandise bear­
names at issue to attract Internet users to ing symbols likelywords and to cause con­

containing politicalwebsites expression marks).fusion with plaintiffs The First
criticism of plaintiffs.and the There is no Amendment has also pro­been held not to

dispute here about whether the First tect the use of a trademark in a domain
protects Purdy’s rightAmendment to use name that creates a likelihood of confusion

protestthe Internet to abortion and criti­ as to the source or sponsorship of the
plaintiffs expressivecize the or to use do­ attached website. See Planned Parent­

unlikelymain thatnames are to cause Am., Bucci,hood Fed’n Inc. v. 1997WLof
Webfeats,confusion. Taubman Co. v. (S.D.N.Y.133313, 24,Cf. at March*10-11

Cir.2003)770, (6th (taubman-­319 F.3d 778 1997) (First preventAmendment does not
permissiblesucks.com itbecause removes injunctive against plannedpar-­relief use of

source);any Name.Space.confusion as to enthood.com, nonexpressivea source iden­
Solutions, Inc.,Inc. v. Network 202 F.3d (2dtifier), summarily aff'd, 152 F.3d 920

(2d Cir.2000) (domain573, 585-86 names Cir.1998) (unpublished). Just because an
expresswhich themselves a message might of inopponent Iraq mightthe war assert

protected).be inquestionThe raised this expressive purpose creatingan in a web­
pro­case is whether the First Amendment site with the name loekheedmartin-­

misleading plaintiffs’tects a use of marks corp.com, example,for the First Amend­
in unwittingdomain names to attract an grant rightment would not him the to use

possibly unwilling Purdy’sand to confusinglyaudience a domain name tosimilar
message. PurdyUse of a famous mark in this Lockheed’s mark. While has the
way right messagecould be seen the information to his over the In-expressas su-
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Amendment, appellateand that decisionFirstternet, that thehas not shownhe
in thePurdy engagedwas filedof beforeappropriationhisprotectsAmendment

Purdy v.at in this case. Seeconduct issuehisspreadin order tomarksplaintiffs’
Corp., 21 Fed.­Burlington N. Santa Feconfusing Internetmessage byprotest

Cir.2001) curiam) (unp­(8th (perAppx. 518enteringthey arethinkinginto thatusers
Given the extensive evidenceublished).74Seeplaintiffs’one the websites.of

record, thatfaith in the we concludeof badMcCarthy § 25:76.
be­groundsreasonable toPurdy lacked

thatPurdy argues that his belief lawful, he iswas andlieve that his conduct
by Firstprotected thewashis conduct to from the safe harbornot entitled benefit

him within the ACPAbringsAmendment PETA, 263 F.3d 369See atprovision.
provi­thatprovision. Under“safe harbor” 270) (aWorks, F.3d at(citing 238Virtual

... not befaith intent shall“[b]adsion partially in bad“who acts evendefendant
in which the deter­anyfound in case court not,name isregisteringfaith in a domain

and hadpersonthat the believedmines law, to froma matter of entitled benefitas
grounds to believe that the usereasonable provision.”).safe harborACPA’s][the

a use orof domain name was fairthe
sum, supports the districtIn recordthelawful.” 15 U.S.C.otherwise

findings Purdy registeredthat andcourt’s1125(d)(l)(B)(ii). out,pointplaintiffs§ As
ornames that are identicalused domainevi­here contains considerablethe record

confusingly plaintiffs’similar to marksPurdy lacked reasonablethatdence
profitfaith intent to aswith a bad definedusegrounds to believe that his continued

pro-conduct was notby the ACPA. Thisin was law­questionof the domain names
Amendment, Pur-by First andtected theregisterto and useful. He continued

safedy not entitled to the benefit of theisrepeatedin the face of com­domain names
didprovision. The district courtharborwarnings plaintiffsfrom theplaints and

concluding plaintiffsin that thenot errthat conduct was unlawful and evensuch
strong probabilitya ofhave demonstratedpreliminaryafter district court issuedthe
of their ACPA claim.success on the meritsMoreover, Purdy hadinjunctive relief.

F.2d at 114.Dataphase,See 640enjoined priorin a casebeen Internetalso
that dis­Purdy also contends thethe domain name bnsf.where he had used

finding plain­in that thethe trict courtorg employer,criticize his former erredto
Railroad, irreparably byharmed histiffs would beBurlington Northern Santa Fe
security preliminaryin the absence of aemployee conductpublishand to social

court foundinjunction. Id. The districtsalaryand information mistaken­numbers
likelynames toinjunction Purdy’swas that domain werely bnsf.org.to Thatemailed

the andpublicconfuse as to sourcedespite Purdy’s claim that his theaffirmed
andsponsorship of the attached websitesprotected bywere the Firstactions

lribunesays.com, and startribuneknows.com.injunctions were in this7. After the issued
case, Purdy registered Purdy,Faegreand to antiabor- v. WLlinked & Benson LLP 2004See

multiple Jan.5, (Davis, J.) (or­to (D.Minn. 2004)websites names relatedtion 167570
(local plaintiffs)Faegre & counsel to names);Benson dering Faegreof the domaintransfer

newspa-Minneapolis Starand the Tribuneto Servs.,McClatchy Mgmt. Inc. v. Please DON’T
faegrebenson.com,per. These included II,PurdyBabyYour William & MarkKill a/k/a

faegre.biz,faegre-benson.org, startribune- (Nat.Purdy,William S. FA0304000153541
faegre-bensonlawfirm.com, startribune- 28, 2003) (orderingMay transferArb. Forum
faegre.com, faegrebensonlawfirm.com, star- names).Star domainof Tribune

startribunes.com,tribunenewspaper.com star-
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however,from their intend- expression,to divert Internet users nues of including
The sup- publicationed online destinations. record of his ideas over the Internet

ports findings. litigation using nonconfusingthese After this domain names. Fail­
began Purdy many protect plaintiffs’attached of his domain ure to rightstrademark

multiplenames to websites which contain would rights“diminish sig­[those] without
plaintiffs’ nificantlyreferences to names and marks. enhancing the rightasserted of

result, plain- Novak,a an Internet search for a speech.”As free 836 F.2d at 402.
Notes,likelyname would to turn uptiffs be one See also Inc. v. Bantam Dou­Cliffs

Purdy’s Inc.,more of An unwary bledayor domains. Dell Pub. Group, 886 F.2d
(2d490, Cir.1989) (“[T]rademarkmight anticipateInternet user that the 493 pro­

sponsored byattached website would be tection simplyis not lost because alleg­the
plaintiff similarity edlythat because of the of infringing use is in connection with a

the domain name plaintiffs expression.”).to the mark. work of artistic The district
The record also contains evidence of actual court did not in determiningerr that the

amongconfusion Internet users. A show- balance of harms tilts in plain­favor of the
ing likelythat confusion is supports a tiffs.
strong presumption irreparableof harm.

Finally, the district courtCorp.See Calvin Klein Cosmetics v. Lenox
injunctionfound that the in publicwas theLaboratories, Inc., (8th500,815 F.2d 505

Purdy’sinterest because domain namesCir.1987). The courtdistrict did not clear-
likelywere to confuse and divert Internetinly finding plaintiffserr that would be

users from their intended online destina­irreparably by Purdy’sharmed continued
damage plaintiffs’tions and to good namesregistration and use of the domain names

goodwill. publicand While the interest isdisplay picturesto of dismembered abort-
ordinarily implicated bynot concerns re­byed and the links to fundraisingfetuses

reputation,lated to business Medicineappeals originatethat did not from the
Dr., Inc.,Shoppe Inc. v. S.B.S. PillInt'lZuccarini,plaintiffs. See Shields v. 254

(8th801, Cir.2003),336 F.3d 805 Pur-­here(3d Cir.2001)476, (affirmingF.3d 486 find-
dy registered multiple domain names thating irreparableof confusinglyharm from

confusinglyare identical or similar tonames).similar domain Porous MediaCf. belonging plaintiffs,marks to the at a time1329,Corp. v. Pall Corp., 110 F.3d 1335
increasinglywhen turn to theconsumers(8th Cir.1997) (“An mark,infringing by its

companiesInternet for information aboutnature, detracts from the value of the
theywith which S.Rep.do business. Seeconfused.”).mark with which it is

106-40, dangerNo. at *5. The of consumer
The district court also found that deception regulationwarrants some of

Notes,potential plaintiffs usage,the harm to the in the trademark see 886Cliffs
injunctive 494,outweighed anyabsence of relief F.2d at inpublicand the interest free

Purdy mightharm to that result from expression adequately protected byits is leav­
grant. See atDataphase, ing open ample640 F.2d 114. alternative avenues of com­

Novak,Purdy argues injunctions strippedthat the munication. 775 at 249.See F.2d
rightshim of First leadingAmendment and that As a treatise on trademark law

explains, rightthe balance of harms therefore in to criti­tilts his disseminate“[t]he
discussed,already Purdyfavor. As on trumphas no cism the Internet cannot the

right appropriate public’s right byFirst Amendment to not to be a con­deceived
plaintiffs’ in 4confusing fusinglymarks domain similar domain name.” McCar­

Purdy multiple thy §names. retains lawful ave- 25:76. The district court not errdid
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argumentPurdy’s prior restraintpublicin that the interest is servedfinding
Aswarrants little discussion. discussedinjunctionsby in this case.preliminarythe

above, not pro­the First Amendment does
that the district court didconcludeWe tect the use of domain namesdeceptive

in issuing prelimi-not its discretionabuse confusinglythat are identical or similar to
in this Plain-nary injunctive relief case. trademarks, Purdy’sandanother’s conduct
stronga likelihood oftiffs have shown likely violatedwas shown to have the

theirthe merits of claim.success on ACPA examplesmanyACPA. There are where
F.2d at 114. isDataphase,See 640 There enjoinedcourts have the use of names that

no inerror the district court’s determina- confusingly protectedare similar to trade­
irreparablywould beplaintiffstions that See, Novak,marks. 775 F.2d ate.g., 249

of a preliminaryin the absenceharmed (enjoining ofsale of “Mutants Omaha” an­
injunction, outweighs anythat this harm likelytiwar merchandise that was to be
potential Purdy, pub-to and that theharm confused with Mutual of Omaha insur­

injunction.supportslic an id.interest See ance). Injunctions of unlawful conduct
constitutionally protectedthat is not are

priornot restraints.unconstitutional Cf.B.
Inc.,Records,A M Napster,& Inc. v. 239

Cir.2001) (First1004, (9thPurdy F.3dargu­raises several 1028
injunctionpreventAmendment does notscopethe and of thelanguagements about

against copyrightedunlawful use of mate­injunction as onpreliminaryfirst amended
rial); Enters.,Dr. L.P. v. PenguinSeuss5, and theSeptember prelimi­2002 second

USA, Inc., 1394, 1403Books 109 F.3d n. 111,injunction onnary issued October 2002
(9th Cir.1997) injunc­(rejecting claim thatwpni.org). He that(dealing argueswith

priortion would a restraint inconstitutethe anamount to unconstitutionalorders
Amendment).violation of the Firstprior speech theyrestraint on his and that

are vague Althoughand overbroad.8 a thatPurdy complainsalso the
may its incourt exercise discretion fash­ requirementcourt’s that his domain names

relief, thationing injunctive isdiscretion an onput unwary Internet user notice of
not v. HBE Corp.,unlimited. See EEOC “protest commentarythe or critical nature

(8th Cir.1998).543,135 F.3d 557 Provi­ of the limits hisattached website” universe
injunction may be ifsions of an set aside permissible to thoseof domain names ex­

thanthey necessaryare broader to reme­ message.pressing a or criticalprotest He
dy underlying wrong. injunc­Anthe Id. claims this a content based restrictionis

provide person ordinarytion amust of speechon his in violation of the First
a reasonableintelligence opportunity to Amendment, injunctions dobut the not

prohibited.what is v.understand Schenck Rather,expressive theyrestrict content.
York,Pro-Choice Network W. New 519 require asimply Purdythat not use do­of

855,357, 383, 117 S.Ct. L.Ed.2d 1U.S. 137 confusinglymain name that is similar to
(1997) City(citing Grayned Rockford,v. plaintiffs’ marks. Use of a trademark in aof

104, 110, 2294,408 wayU.S. 92 S.Ct. 33 that is likely to cause confusion as to
(1972)). expres-222 the source of thesponsorshipL.Ed.2d or

charges theyPurdy injunctions8. that the in the arealso vio- domain names since identical
Amendment,rights plaintiffs' protectedconfusinglylate his under the or similar toFifth

marks,any basis hebut he does not state for the claim. nor has he shown that did not
appear property rights process.that he hasIt does not receive due
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wayor in aprotectedsion is not conduct. See San websites that would violate
Athletics, Firstthe Amendment.& 483 atFrancisco Arts U.S.
(no541, 107 S.Ct. 2971 First Amendment Purdy arguesalso that prelim­the

Olympic promoteto use marks toright injunctionsinary vagueare impermissibly
Publ’ns,Games);Gay Olympic Balducci above,and overbroad. As noted the court

(no rightat First Amendment28 F.3d 776 preliminary enjoined Purdy’s registration
in paro-to beer manufacturer’s marksuse use of any incorpo­and domain name that

confusion);dy likely tothat was cause and confusinglyrates is identical or similar
Novak, (enjoining836 at 402 sale ofF.2d plaintiffs’to marks and not thedoes “alert
“Mutants of Omaha” antiwar merchan- unwary protestInternet user to the or
dise). Purdy not that pre-has shown the commentarycritical of thenature attached
liminary injunction actuallyin casethis website within the oflanguage the domain

ability expressrestricts his to himself name itself.” He thatclaims the terms
“unwary user,” “use,”through nonconfusing Internet “pro­domain names in and
test or critical nature” ambiguousare so asways.

impossibleto make it to know con­what
enjoined Purdy’s reg­The district court permissibleis impermissi­duct and what is

and ofistration use domain names that ble.
(1) incorporateboth and are identical or

injunctionsthe aWhen are read asmarks,confusingly plaintiffs’similar to
whole, however, we that a personbelieve(2) unwarydo not theand alert Internet

ordinary intelligence reasonablyof could
to protestuser the or critical commen­ Schenck,what is prohibited,know 519 U.S.

tary nature of the attached website with­ 383,357, 855, 1117 137S.Ct. L.Ed.2d
in the of the it­language domain name (1997), and is innothingthere the orders

A domain name theself. would violate a goodthat makereadingfaith would not
onlydistrict court if wereorders confus­ clear. See First Fed. Sav. Loan& Ass’n of

ifing putand it failed to Internet users Council First Sav. Loanv. Fed. &Bluffs
proteston of criticalnotice the or com­ Lincoln, (8th382,F.2d 385 Cir.­929of

mentary ofnature the attached website. 1991). Moreover, in light Purdy’sof delib­
Thus, Purdy andregistercould use do­ continuingand appropria­erate unlawful

incorporating plaintiffs’main names marks,of plaintiffs’ inap­tion it was not
marks, such PurdySupportsPepsi.comas enjoinpropriate for the district court to

PurdysCokeSite.com, publishor to com­ registrationhis further and use of domain
plimentary critical commentaryor be­ unwarythat the Internet usernames
cause neither name is identical or confus­ confusinglyfind identical orwould similar
ingly any plaintiffs’similar to of marks. Corp.to those marks. Tonka v. Tonk-­Cf.

(6thTaubman,See F.3d at 778 Cir.­319 (8thA-Phone, Inc., 793,F.2d 795 Cir.­805
(taubmansucks.com2003) be­permissible 1986) (injunction broadly enjoinedthat use

anyit tocause removes confusion as necessary preventof was toTonka name
source). the district or­ mark).Because court’s continued of that Weinfringement

only at­Purdy’s abilityders restrict to requestPurdythat is free to clarifica­note
in­tract visitors with domain names that adjustments scopeand to the of thetions

marks,fringe plaintiffs’ rights in their any genu­district court’s orders to address
dothey impermissibly regulate maynot the ambiguityine or overbreadth that

expressive light litigation proceeds.9of domain names to thiscontent his come as

Purdy complains requests in-9. that the district court has his for clarification of itsdenied
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we conclude thatthe current recordOn
Sylvia AVALOS, and next friendMotherimpermissi-are neitherthe court’s orders

Vasquez, a minor and in­overbroad, not of Nicholastheyand dobly vague nor
person;capacitated Nicholas Vas­infringe Purdy’s rights.constitutional

Vasquez,quez; Miguel “Michael”
C. Plaintiffs/Appellees,

to thePurdy attempts appealalso
v.or­January contempt2003district court’s

supplemental GLENWOOD; Cityorderder and its March 2003 OF of CouncilCITY
haveargues County,He that we Bluffs, IA; IA;and sanctions. Mills Harri­

underthese ordersjurisdiction IA;to consider County, Pottawattamie Coun­son
1291, provides§ but that statute ty, IA,28 U.S.C. Defendants/Appellants,

“all deci­jurisdiction over finalappellate
A, Agency A;Municipalityofsions of the district courts the United

B, Defendant,Agencyof forimpositionThe sanctionsStates.”
pend­course acontempt duringcivil the of

Multijurisdiction­Southwest Iowaonlyappealablean final ordering action is
Force,Drugal Task Defen­person contemptheld not aif the in is

dant/Appellant,party pendingto the action. SEC v. Naf­
(8th Cir.1972) (cit­talin, 471, 475460 F.2d

Defendants, Sued asUnknown/UnnamedPractice,9 Federaling Moore’s
II, III,I, John Doe John DoeJohn Doe110.13(4)). Purdy§ is topartyBecause a

Doe;Doe and Jane Defen­John IVaction,pending the district court’sa still
dants,contempt nonap-­order and sanctions are

interlocutory orders. id. Seepealable See
Wake, known BoGerald also asCo., 105, 107-­Capitalalso v. 299Fox U.S.

Wake, Defendant/Appellant,57,09, (1936); In re57 81 L.Ed. 67S.Ct.
(8thShalala, 962, Cir.1993);996 F.2d 964

Lincoln,Dirk Defendant.
Wining, F.2dOmaha Indem. Co. v. 949

(8th Cir.1991).235, Purdy238 await No. 03-2861.must
contemptfinal judgment appeala to the

Appeals,ofUnited States Courtorder and sanctions.
Eighth Circuit.

IV.
13, 2004.AprilSubmitted:

the ofAccordingly, we affirm orders
2,Sept. 2004.Filed:granting preliminarycourt in-the district

relief,junctive appealsthe of thedismiss RehearingRehearing and En Banc
contempt order and sanctions for lack of 7, 2004.Denied Oct.
jurisdiction, pro-and remand for further
ceedings.

given Purdyjunctions, repeatedlywe has alsobut note that it status conferences. Ithas
through many bring compli-coverage its months to himself intoclarified the of orders

amendments, contempt proceedings, and ance.the


