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ficity. Additionally, we are satisfied that
the court did plaintiffs’not foreclose the
opportunity to deficiency byaddress this
dismissing claim sponte.the sua The

grantedcourt insurers leave tothe amend
original ancillarythe complaint and leave

to file a second complaint.amended The
insurers’ chose a pathdifferent and
brought this appeal. Finally, we find the
district court properly dismissed the insur-
ers’ claim for modification of the receiver-
ship order and that the insurers’ claim for
an accounting tofails make out a claim for
equitable relief.

Thus, we theAFFIRM district court’s
dismissingorder the insurers’ Amended

Ancillary Complaint.

BIRCOLL,Steven M. Plaintiff-
Appellant,

v.

COUNTY,MIAMI-DADE politicala
subdivision of the Florida,State of

Defendant-Appellee.

No. 06-11098.

United Appeals,States Court of
Eleventh Circuit.

7,March 2007.
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an issue ofpresentscaseThisBireoll.
circuit as to thein thisimpressionfirst

Rehabili-ADA and thetheapplicability of
during arrests.conductpoliceAct totation

BACKGROUNDI. FACTUAL

disability andBircoll’sfirstWe discuss
arrest.1during histhe events

DisabilityA. Bircoll’s

individuala deafprofoundlyBireoll is
and tenin his left earhearingnowith

rightin ear. Whenhearing hispercent
aid, has ahearinghis Bireollwearing

hearing capacity.twenty percent

ofBireoll, for mosthas been deafwho
hearing world.life, in thewas raisedhis

higha mainstreamfromgraduatedBireoll
P.A., Miami,Levy,Jay M.Levy,M.Jay years of communi-twoschool and attended

FL, Plaintiff-Appellant.for writes,reads, andBireollty college.
FL,Miami,Hernandez,Eric Alexander Although Bireoll some-English.speaks

Defendant-Appellee.for forspeaktopeopleotherrelies ontimes
forrelativeshis friends andhim and uses

communica-formprimaryBircoll’s ofhelp,
lip-has beenBireolllipreading.tion is

Bireoll doesthirty years.reading for over
TJOFLAT, HULL andBefore language.signnot know or use

BOWMAN,* Judges.Circuit
reading lips ifineffectiveBireoll is more

lightgoodspeaker withfacinghe is theHULL, Judge:Circuit
hasBireollnoise.backgroundlittleandPlaintiff-Appel-out ofThis case arises

withcommunicatingingreater successBir-arrest.Bircoll’s DUIlant M.Steven
hair, makehavenot facialwho dospeakersdeaf, Defendanh-Appelleecoll, suediswho

theirkeepandexpressions,facialfew(“Miami-County, FloridaMiami-Dade
read-Whenaway their faces.fromhandslaw enforcementDade”), that itsalleging
aboutusually understandslips, BireollingII of AmericansTitle theviolatedofficers

Bireollis said.of whatfifty percent(“ADA”) the Re-andActDisabilitieswith
impediment.speechaspeaks withdiscriminating againstbyhabilitation Act

communication, Bireollfor telephoneAsSpecifically,disability.hishim because of
amplifiedwith anusually communicatesfailed tothe officersclaims thatBireoll

(one a normalthanthat is loudertelephonein or-proceduresreasonably modify their
a telecommu-teletypewriter,aandphone)withcommunicationder to ensure effective

* light most favor­theII, facts inWe recite1. theUnitedM. BowmanPascoHonorable
Wilson,Vinyard 311Circuit, v.Seetoable Bircoll.EighthJudge theforCircuitStates

Cir.2002).(11th1340, n. 1F.3d 1343bysitting designation.
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(“TDD partment,nication device for the deaf patrolwas in his car and ob-
phone”). phoneBircoll also has a cell that pullserved Bircoll’s car forward into the

primarily emergencies,he uses for such as intersection, reverse anbecause of oncom-
calling say car,someone to he will be late. ing and then turn pulledleft. Trask

phone,Bircoll cannot hear on the cell but approximatelyBircoll over at 3:00 a.m. on
call,phone talking,he will make the do the 7,April 2001. Trask stated that Bircoll

hang up.2and stop rightfailed to at both the turn from
parkingthe lot and at the flashing red

StopB. Traffic light where Bircoll turned left. Trask not-
6, 2001,AprilOn Bircoll went to dinner delayeded that Bircoll in pulling his vehi-
p.m. then-girlfriend.around 9:00 hiswith cle over after Trask activated the overhead

wearing hearingHe was his aid that eve- lights policeof his car.
ning. Bircoll testified that he had less

drink, 7-Upthan one a whiskey.with Bir- SobrietyC. Field Tests
coll did not finish his drink because his

car,approachedAs Trask Bir-Bircoll’sstomach botheringwas him. Around mid-
coll rolled down his window. When Trask7th,night Aprilor 1:00 a.m. on Bircoll

him,speaktried to to Bircoll informedargued girlfriendwith his and drove her
Trask that he was deaf speechand had aback to their shared home. Bircoll went
impediment. byEither lip-virtue of hishouse, arguedinto their with girlfriend,his
reading aid,or hearing or a combination ofand then inleft his car.
both, respondBircoll was able to to Trask

After drivingabout an hour of south on during the traffic stop.
1-75, Bircoll theexited interstate. He

manyTrask asked Bircoll how drinks hestopped gasat a station to ask for di-
night.had consumed that respond-Bircollrections back to 1-75. leavingAs he was

ed that he had not been drinking. Whenstation,gasthe stoppedBircoll and made a
spoke,Bircoll Trask realized that Bircollright parkingturn out of a lot and arrived

speechhad a impediment but also noticedat an flashing lightintersection with a red
respondedthat Bircoll to sound.stopped again.where he Because trees

view,and obstructingbushes his Bir-were car,Trask told Bircoll to step out of his
pulledcoll into the intersection to see if and Bircoll did. Trask asked Bircoll for

anythere oncomingwere cars. Bir-When his registration,driver’s license and which
clear,coll saw that it was he turned left. Bircoll provided. Once Bircoll was out of

As Bircoll tryingwas to determine which car,the Trask realized that Bircoll smelled
1-75,ramp to take for lightshe saw flash- of alcohol wateryand had red and eyes.

ing in his mirror. Bircoll realized a police byTrask offered to fingers-communicate
pullingofficer was him stopped.over and pelling in SignAmerican Language, but

Sergeant Trask, policeCharles a officer Bircoll responded that he did not under-
with the CountyMiami-Dade Police signDe- stand language.3

teenager2. affidavit,Bircoll as a a According depositionshad snowmobile 3. to his and
injured legs.accident that his Because of Sign LanguageTrask knows the American

accident, legthat one is shorter than the alphabet fingers-because he learned to use it
balancingother. Bircoll has trouble and pelling developmentally delayedwith his son.

time,standing prolonged periodsfor of can- allegesBircoll’s brief spokethat Trask a
run, limpsnot and sometimes when he walks. made-up sign language, but Bircoll submitted

hearing impairmentBircoll’s also affects his supportno evidence to this claim.
balance and causes dizziness.
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hisAfter he closedthis test.completenotface-he establishedthatcontendsTrask
Bircolltalking.Bircoll, continuedeyes,that he Traskcommunication withto-face

to read Trask’seyesback inspokeBircoll his orderopenedthatloudly, andspoke
Bircoll, how- him to close hisorderedEnglish. Trasklips.in understandable When

difficulty under- to behe had that he neededever, that statedeyes,states Bircoll
light-“littlewasTrask, that there Bircolllips.standing to read Trask’sseeable to

dark,”4 Traskthat“almost theywasing” and it thatagain suggestedthat hetestified
away, thatfeetor sixstanding fivewas Bir-somebody.”6orget lawyer“ashould

hisobscuredheavy moustacheTrask’s flash-shined thethat Traskcoll also stated
repeat him-had tomouth, that Traskand heavyTrask hadeyes, thatlight in his

“a lot of times.”self a hard timehair, that he hadandfacial
TraskBircoll toldunderstanding Trask.ifTrask told himthatBircoll testified
couldwas deaf andhim, that heBir- several timestoldTraskdo whatBircoll would

began to notTrask hear.go.free tobecoll would
Accordingtests.sobrietyfieldadminister

test, performedBircollto the secondAsinstructingBircoll, beganTraskwhento
exercise, on onestandingone-leg standthe“callif Trask couldhim, askedBircoll

Bircollgavethirty Traskleg for seconds.with this.”5help outsomebody to me
demon-physicalainstructions andverbalso, Bircollinstructednot do butTrask did

Bircollthe testifiedof exercise.strationdeposition,In histhe tests.to perform
thisproblems performingnothat he hadunderstood TraskthatBircoll headmitted

failedthat BircollTrask contendstest.tests,sobrietyperformhim toaskingwas
hisand raisedhe wavedbecausethe testwhy.not understandbut he did
histo maintainhis feetshuffledarms and

test, in-sobriety Traskto firstAs the balance.
Romberg balancetheBircoll onstructed

test, test,must gavethe individual verbalIn that Traskexercise. the thirdAs to
byhis armshold walk-together,feet thekeep his and demonstratedinstructions

back, eyes,hisside, test,head closehishis tilt the individualIn thattest.and-turn
thirty seconds.silently line, turn,forand count walkandstraightin amust walk

andinstructionsBircoll verbalgaveTrask Bircoll understoodline.the sameback in
of the exercise.demonstrationphysicala performtoattemptedandthe instructions

thispassedBircollthatTrask testified hiscould removetest, heasked ifthe but
test. balancing be-troubleBircoll hadboots.

boots.injury and hishis kneecause ofthetried Rom-admits that heBircoll
hisBircoll, removingaftertoAccordingdidthat hetest but contendsberg balance

trying to listen toon, my eyesopenedIheadlights andhe hisclaims that left4. Trask
no,no, putyour eyes,closein the area. He saidpoles lights wereutility with him.and
said, sir, I need to lookyour back. Ihead

deposition, was asked:Bircoll5. In his you areyouhear whenface. I can’tyourat
Q: interpreter thatatyou ask for anDid talking me.to
time? gotHecouple of times.that adidWefact, callI asked him tomatter ofA: aAs frustrated, I thereand knewandanimated

this.somebody help me withto out I told himthenproblem Anda here.was
somebodylawyer orget amaybeso- we shoulddescribed thisdeposition, Bircoll6. In his

he wassomebody becauseat least callbriety test as follows: or
my getting frustrated.my eyes, put headme closeHe told

back, something,sayingthen he wasand
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shoes, walking straight.nohe had trouble Townsend read from one form and handed
Trask that Bircoll did not main-contends the other form to Bircoll to read. Bircoll
tain his and failed the exercise.balance acknowledges that Townsend himhanded

“a piece paper”of but denies that Town-test,As to the fourth Bircoll does not
send himasked to read it.7performing finger-to-noseremember the

test, where the individual must tilt his The consent form advises a arres-DUI
back, eyes,head close his and touch his tee that he will be offered a breath and/or
finger tipindex to the of his nose. Bircoll test,urine ifand that he refuses to take

himdenied that Trask ever asked to do test,the his driver’s license will be sus-
this, completeand that he did nottestified pended, as follows:
any him torequiredtest that close his

are under drivingYou arrest for undereyes. verballycontends that he in-Trask
the influence of alcohol a chemi-and/orstructed and demonstrated the test for
cal substance a controlled sub-and/orfinger-to-Bircoll and that Bircoll failed the
stance. You will be offered a Breathnose keep eyestest because he did not his

determiningTest for the alcohol contentclosed, nose,tipthe ofmissed his and did
you[r]of breath a forUrine Testand/ornot use the correct hand.

detecting presencethe of a chemical
a.m., thirtyAround 3:30 or minutes after

youcontrolled substance. Shouldand/or
stop,the Trask thatconcluded Bircoll was

tests,refuse to take either of the the
impairedtoo to himdrive and arrested for

Department Highway Safetyof and Mo-
driving under the influence. Trask told

tor will suspend your privilegeVehiclesDUI,Bircoll he was under arrest for hand-
operateto a periodmotor vehicle for aBircoll, input policecuffed and him the

(12)of twelve months.... Your refusalBircoll,car. According to Trask did not
to submit to a breath urine testand/orinform Bircoll that he was under arrest or
upon request of a law enforcement offi-rights. waitingread him his After for the
cial shall be admissible into evidence incar,tow truck for Bircoll’s Trask Bir-and
any proceeding. may,criminal You atcoll policearrived at the station at 4:10
your expense,own have other Chemicala.m.

Physicalor performedTests to deter-
mine the youralcohol content of bloodIntoxilyzerD. Consent Form

breath,or or to detect presencethe of apoliceOnce Bircoll arrived at the sta-
chemical controlled substance.and/ortion, officer,policeanother Officer Everett

Townsend, denyBircoll does not thattried to communicate with him Townsend read
fact,and obtain his consent to an aloud the consent formIntoxilyz-take twice. In

er test. Bircoll told Townsend that he Bircoll states thatwas he did not read the form
deaf. Townsend sat down on Bircoll’s left himself because Townsend continued talk-

away.side about a foot ingTownsend had to Bircoll and awayBircoll did not look
copies Intoxilyzertwo of the consent form. from Townsend’s face and atdown the

deposition trying7. Miami-Dade filed tryingthe of Bircoll to read it and he was talkto to
malpractice piecetaken in papera case that Bircoll filed me.” When asked when the of

him,givenagainst attorney was torepresentedthe who Bircoll said it was I"[a]fterhim in
(the policewas arrested” and "[a]t the"malpractice deposition”).his station.”DUI case

questionedWhen about the consent form case,depositionIn his in this Bircoll stated
(identified B) malpracticeas Exhibit in the "I handing piecethat remember him me a of
deposition, Bircoll admitted that the paper,”officer but Bircoll denied that he was asked

piece paper"handed me the of and I was to read it.
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However, goingnot to toI[’m]Bircoll also the law. consentgiven.he wasform
sayThe notes on the back thatby anything.”sidethey were sidethat becausestates

Bircoll,read to thatother, had trou- the consent form wasBircollfacing eachand not
English,tes- if read andBircoll Bircoll was asked heunderstanding Townsend.ble

towards a consent form totalking given“was that Bircoll wasTownsendtified that
as well.way.” readthe other

consentread aloud theTownsendAs form, wrote,TownsendtheOn second
iftime, Bircoll hefirst askedform for the and notedto defendant to read”“handed

wallet, ahis which containedgetcould Bircoll that he readthat he advised would
This statesRights Card.” card“Driver’s lips.could read hisaloud so that Bircoll

voluntary,to a test is notany consentthat that Bircoll statedThe second form notes
follows:as sign anything.he would not

requirementswith thecomplianceIn the events differsBircoll’s ofversion
Law I willImplied Consentof Florida’s materially. Bircoll denies that he ever

breath,myofto submit to testsconsent policewhat the weresaid he understood
bodilyurine, substancesblood or other

did not understand law.saying but the
provided theyou may designate,which Instead, claims he told the officerBircoll

done....properlyI am offered istest
what the officerthat he did not understand

you doHowever, I maintain thatsince
sayingBircoll also denies thatsaying.was

to thiscause makeprobablenot have
anything.to Bircollhe would not consenttest, my consentfor a chemicalrequest

to thehe never refused taketestified thatwayand noprotestunder isgivenis
neverIntoxilyzer policeand that thetest

voluntary.
him it.asked taketo

reading, photocopiedstoppedTownsend
“[although it istestified thatTownsendthatcard, photocopyand wrote on thethe

givetousually practicethe arresteesnotlan-Bircoll, being the consentupon shown
Substation,” heat thetelephone callscard, that his consentthe advisedguage on

hergirlfriend and informedcalled Bircoll’s“not con-voluntary and he wasnotwas
girlfriendBircoll’sBireoll’s situation.oftheAftersenting anything.” copyingto

that she found outdepositioninstated hercon-card, thereadingTownsend finished
arrested for DUI becauseBircoll had beenthe formand then readform oncesent

cops me.”called“[t]healoud a time.second
in-requested anclaims that heBircoll

E. Jailat“many while he wasterpreter times”
a.m., trans-Bircoll wasAround 9:15However, inpolicethe station. Townsend

to Turner Guilfordfrom the stationferredneverthat “Bircollstatedhis affidavit
(“TGK”).FacilityKnight Correctionalinterpreter myin presence.”for anasked

Bir-procedures,intaketo TGK’sPursuantandwas also thereDoonerOfficer James
card,jail contains informationeoll’s whichin-asked for anBircoll neverstated that

arrest, wasBircoll and his affixedaboutterpreter presence.in his
stamp.with an ADAaddition, onmade notesIn Townsend

photo-andform, fingerprintedAfter he wasforms. On the firstthe two consent
makeallowed toBircoll wasgraphed,from”“my copy Iwrote readTownsend

offi-out to anpointedBircollsaid, you, phone calls.“I hearthat Bircolland recorded
phonea andpaywasphonethatlaw. I under- cer theunderstand theI don’tbut

payanot hear onhim he couldtold thatI don’t understandyou said butstand what
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Bircoll,phone. According to the officer Miami-Dade violated the Rehabilitation
replied pay phonethat the was all that was 1973, 794, by§Act of 29 U.S.C. discrimi-
available and that Bircoll could choose to nating against him it himwhen denied an

regularuse it or not. Bircoll then used a interpreter, phone,denied him a TDD and
telephone by dialing his home number him inplaced solitary confinement.9 Mia-

screamingthree or four times and into it. summary judgmentmi-Dade moved for on
hopedHe that someone would listen to the these claims.10

messages answeringon the machine and
claim,As to the ADA the district courthim.getcome

yetnoted that this Court has to addressCaptain Greg Bennett of the Miami-
applieswhether the ADA to a DUI arrest.County DepartmentDade of Corrections

See Bircoll v. County,Miami-Dade 410explainedand Rehabilitation that under
(S.D.Fla.2006).1280,F.Supp.2d 1283 Theoperating govern-the proceduresstandard

district court adopted the Fourth Circuit’sTGK,ing intake at a disabled arrestee who
inapproach Montgomery County,Rosen v.providedis unable to communicate will be

(4th Cir.1997),121 F.3d 154 and concludedaids,appropriate auxiliarywith such as a
that policethe ADA did not toapply con-phone.TDD Miami-Dade submitted evi-

duringduct Bircoll’s DUI arrest or at thephonesdence that three TDD were deliv-
Bircoll,station. 410 F.Supp.2d at 1283-29,ered to on December Bir-TGK 2000.

84. The district court reasoned thattestified, however, thecoll that he was never
officers at “merelyTDD the station communicat-phone.offered a
ed the Breath Test consent form to Plain-placedBircoll was in a cell alone and

refused,”tiff and Plaintiff and that “noseparate from the other inmates. Bircoll
‘police investigative activities’ ever tookwas at p.m. day.8released 2:16 the same
place.” Id. at 1284-85. As to the Rehabil-chargeBircoll’s was laterDUI nolle

claim,itation Act the district court deter-prossed.
that a plaintiff proceedsmined who under

II. PROCEDURAL HISTORY theory inequala of provetreatment must
intentional discrimination or bad faith. Id.7, 2005,AprilOn Bircoll filed this law-
at 1286. The district court also noted that(1)allegingsuit that: Miami-Dade violated
this Court has not in-addressed whetherADA, §§II 42Title of the U.S.C. 12181-
tentional12134, discrimination in Rehabilitationprovidewhen it failed to him with

proven byAct claims caninterpreteran to assist him in be “deliberatecommuni-
indifference,”cating policewith officers and denied him but found that in any event

(2)phone jail;access to a TDD at the and Defendant’s actions did not rise to the

Florida, 9.person may8.In a complaintarrested for DUI Bircoll’s also contained a 42
claim,§custody:not be U.S.C. 1983 but thereleased from district court

count,granted judgmentMiami-Dade on this(a) person longerUntil the is no under the and it appeal.is not involved in this
beveragesinfluence of alcoholic ... and

10.affected to the extent complaint initiallythat his or her normal Bircoll’s included the
County DepartmentMiami-Dadeimpaired; Policefaculties are and

(b) County Departmentthe Miami-Dade of Cor-person'sUntil the orblood-alcohol level
rections and Rehabilitation0.05; as defendants.breath-alcohol level is thanless or

complaint against departmentsThe the was(c) elapsedUntil 8 hours have from the
they legaldismissed because are not entitiespersontime the was arrested.

subject proceeded againstto Thesuit. case316.193(9).§Fla. Stat.
only County.Miami-Dade
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... orreasonable modificationsordelib- withoutordiscriminationintentionaloflevel
services,auxiliary aids andprovision oftheId.11indifference.erate

requirementseligibilitymeets the essential
theargues thatappeal, BircollOn partic-or theofreceiptfor the services

Titleconcluding thatincourt erreddistrict providedorprograms activitiesipation in
en­to lawapplynotADA didof theII 12131(2).§42entity.” U.S.C.by publica

DUIduring his arrestactivityforcement that ahas instructedSupremeThe Court
station, androadside, policetheattheon II-ADAcan state a Titleprisonerdisabled

statutoryreview thefirstjail.the Weat in anparticipationif he is deniedclaim
caseand relevantTitle IIoflanguage by reasonprisonin stateactivity provided

law.12 v.Dep’t Corr.disability. See Pa.of his of
1952,206, 211, 118 S.Ct.Yeskey, 524 U.S.

THE ADAII OFTITLEIII. (1998).1955, 215 The wordsL.Ed.2d141
in the stat-“participation”and“eligibility”RegulationsandStatutory LanguageA.

individualqualifiedof autory definition
pro­“tothe ADAenactedCongress not connote voluntari-disabilitya “dowith

nationalcomprehensiveanda clearvide onrequiredo not voluntarinessness” and
of discrimina­for the eliminationmandate aapplicant who seeks bene-partthe anof

with disabilities.”againsttion individuals the state. Id.fit from
12101(b)(1). II theTitle of§42 U.S.C. thatprovidesADA alsoTitle II of the

dis­entity” froma “publicprohibitsADA promulgateAttorney General shall“the
qualified“a individualcriminating against II, Partimplement Titlethatregulations”

the individ­account ofdisability” onawith 12134(a). Depart-§ The42A. U.S.C.
disability, as follows:ual’s (“DOJ”) promulgatedhasof Justicement

disabilitywith aqualified individual[N]o prohi-II’simplementing Titleregulations
disability, beshall, suchby reason of The DOJ’sagainst discrimination.bition

de-in or beparticipationfromexcluded entitypublicthatprovideregulations “[a]
services, pro-of thethe benefitsnied pol-inmodificationsmake reasonableshall

entity, orpublicaofgrams, or activities thewhenicies, proceduresorpractices,
anybysubjected to discriminationbe avoid dis-necessary toaremodifications

entity.such disability, un-the basis ofoncrimination
thatcanentity demonstratea less the publicII defines§ Title12132.42 U.S.C.

fundamen-modifications wouldmakingas thedisability”awithindividual“qualified
service, pro-ofwho, the nature thetally alterdisability withwith aindividual“an

whether aaddresstohave no occasiontheconcluded thatalso11. The district court
cognizablebewrongful-arrestfor claim wouldto arrest Bircollprobable causepolice had

driving, andredhis erraticbased on under ADA.DUI the
alcohol; theof thatwatery eyes, and smell

disability; the districtBircoll's reviews de novoon This Courtwas not based 12.arrest
be- drawingjudgment,no causal connection summarythere wasand that ofgrantcourt’s

disability madeand the arrest lighttween Bircoll's fa-in the mostinferencesall andfacts
Bircoll,stop. 410during the traffic Equitablev.See Giddensto Bircoll.vorable

F.Supp.2d at 1286. U.S., F.3dSoc’y 445theAssurance ofLife
does notappeal, Bircoll Cir.2006).on (11th SummaryIn his brief 1286, 41292 n.

thewrongful-arrest claim underadvance a noappropriate there isjudgment whenis
only toargues a failure accommo-ADA but movingand theof material factgenuine issue

argument, Bir-disability. At oralhisdate ofjudgment as a matteraparty is entitled to
hadacknowledged that Trasklawyercoll’s law. Id.

Thus, weBircoll.to arrestprobable cause
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(TDD’s).” 35.104(1).activity.” §or 28 C.F.R.gram, 28 C.F.R. Fur-
35.130(b)(7).13§ ther, Appendixthe Regulationto DOJ

§ public entity35.160 states that “[t]heregulationsThese same DOJ also con-
shall honor the [disabled individual’s]E,Subparttain entitled “Communica-

auxiliarychoice it[of aid] unless cantions,” provides publicthat “[a]which enti-
demonstrate another effective ofmeansty appropriate stepstake toshall ensure
communication exists or that use of thecommunications ...that with members of
meanspublic requiredthe with disabilities are as effective chosen would not be

as 35,§communications with others.” 28 under 35.164.” 28 pt. app.C.F.R.
35.160(a).§ stepsC.F.R. These include A; 35.160(b)(2) (“In§see also id. de-

furnishing “appropriate auxiliary aids and termining type auxiliarywhat of aid
aservices” to afford disabled individual and necessary, public entityservice is a

equal to inopportunity participate an ac- give primaryshall consideration to the
tivity public entity,of the as follows: requests of the individual with disabili-

public entity appropriateA shall furnish ties.”).
auxiliary aids and services where neces-

The ADA’s “reasonable modifica­sary anto afford individual with a dis-
however,tion” principle, requiredoes not aability equal opportunity partici-an to

public entity to employ any and all meansin, of,pate enjoyand the benefits a
to make auxiliary aids and services accessi­service, program, activityor conducted

persons disabilities,ble to onlywith but toby entity.a public
make “reasonable thatmodifications”35.160(b)(1).§28 C.F.R. The ADA de-

fundamentallywould not alter the nature“auxiliaryfines aids and services” to in-
of the activity publicservice or of the“qualified interpretersclude or other
entity imposeor an undue burden. Seemaking aurallyeffective methods of de-

Lane, 509, 531-32,Tennessee v. 541 U.S.livered materials available to individuals
1978, 1993-94,124 S.Ct. 158 L.Ed.2d 820hearing impairments.”with 42 U.S.C.

(2004) (“Title12102(1)(A). II requiredoes not§ States toThe regulationsDOJ
employ anyprovide judicialthat and all means to make“auxiliary aids and ser-

include, servicesamong things, personsvices” other accessible to with disabili­
“[qualified interpreters” requires onlyand “telecom- ties .... It ‘reasonable mod­
munications personsdevices for deaf fundamentallyifications’ that would not al-

I, text,statutory13. Title in its notes that dis- claim in this case that the DOJ’s Title II
making regulations gocrimination includes "not beyond statutoryreasonable authoritythe

physicalaccommodations to the known or of the ADA. In Olmstead v. L.C. ex rel. Zimr-
qualifiedmental limitations of an otherwise ing, Supremethe Court cited these same

disability.”individual with a 42 U.S.C. regulations, statingDOJ-Title II that "[w]e
III,12112(b)(5)(A).§ statutoryTitle in its regulationsrecite these with the caveat that

text, notes that discrimination includes "a validity.”we do not here determine their 527
failure to make reasonable inmodifications 581, 2176, 2183,U.S. 592 119 S.Ct. 144
policies, practices, procedures.”or 42 U.S.C. (1999). SupremeL.Ed.2d 540 The Court

12182(b)(2)(A)(ii).§ There is similarno stat- added, petitioners"we do not understand to
utory language in Title II. challenge regulatorythe formulations them-

However, congressionalselves as outside theregulations authoriza-the DOJ for Title II
tion.” Id.impose requirementthe Because Miami-Dadeof "reasonable modi- has not

procedures challenged validity regula-fications” to the of theto avoid the discrimi- DOJ’s
II,prohibited by Compare interpretnation Title II. 42 tions for Title we likewise and

12111, 12112,§§ apply regulationsU.S.C. and 42 U.S.C. the but with the caveat that
12182,§ pt.with 28 validity.C.F.R. 35. There is no we do not here determine their
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intent.”). Inunderlying legislative.... of theprovidedof the servicethe natureter
Rosen, thatFourth Circuit concludedadminis- thefinancial oran undueimpose[or]

however,assume, that theburden.”). weeven “[i]ftrative
the topolice required ADA]were [under

theArrestees underLaw onB. Circuit inauxiliary pointaids at some theprovide
ADA point certainlythat cannot beprocess,

station-the arrival at theplaced beforeclaim,II aa TitleIn order to state
anpolice getThe do not have to(1) house.that he isprovemustgenerallyplaintiff

they stopcan and(2) interpreter beforedisability;individual with aqualifieda
robber, theyand dofleeingshackle a bankpartic­fromeither excludedthat he was

stop suspectedto anot have to do sopublicof ain or denied the benefitsipation
driver, test,sobrietya fielddrunk conductactivities,services, orentity’s programs, or

an arrest.” Id. at 158.and makebyagainst theotherwise discriminatedwas
(3) exclusion,entity; that theandpublic that Rosenreply, emphasizesIn Bircoll

benefit, bywasor discriminationdenial of Supremebefore the Court’swas decided
disability. Seeplaintiffsof thereason decision, awhich concluded thatYeskey

(11thCates, 1077,F.3d 1079v. 256Shotz a ADA claimprisoner cognizablestate has
12132).Cir.2001) §42 U.S.C.(citing requiredin aparticipationif he is denied

byin reason of his disabili­activity prisoncontest that Bircoll ispartiesThe do not
ty. Additionally, Bircoll relies on threedisability”individual a“qualifieda with

indicating that ar­other circuits’ decisionsthat Miami-Dadeprong,the first orunder
ADA claimsmay cognizablestateresteesentity” under the second“publicis a

Richards,Title II. See Hainze v.underRather, in case isdisputethe thisprong.14
(5th Cir.2000); v.207 F.3d 795 Gohierfromwhether Bircoll was excludedover

(10th Cir.1999);of, 186 F.3d 1216in, Enright,the benefitparticipation or denied
(8thBartch, 152 F.3d 907 Cir.­some.“services, of Gorman v.programs, or activities”

1998). However, ex­none of these casesdisability, orby reason of hisMiami-Dade
Bircoll claims.the ADA as far as“subjected by Mia- tendsto discrimination”was

disability. 42by reason of hismi-Dade Hainze, the Fifth Cir-example, inFor
§ 12132.U.S.C. applythat “Title II does notcuit concluded

toresponseson-the-streetto an officer’sheavily on the Fourth Circuit’sRelying
inci-or other similarRosen, disturbancesperson reportedin in which a deafdecision

securingofficer’sDUI, prior... to theargues dentsarrested for Miami-Dadewas
that there is noensuringandare not “ser- the scenepersonsarrests of deafthat

at 801human life.” 207 F.3dvices, that fall threat toprograms, or activities”
added). officers re-policeThe(emphasisADA. Seeparameters of thewithin the

illmentallyarequesta to takeRosen, spondeda drunk to(“[C]alling121 F.3d at 157
Hainze, Id. atindividual, hospital.to aactivity’‘programa or of thedriving arrest

scene,they at thearrivedeligibility require- 797. WhenCounty, the ‘essential
hand,case) to(in Hainze, beganknife in hiswith aweavingareof which thisments’

InId.intoxicated, one of the officers.strikes us walk towardbeingin traffic and
governnotconcluding that the ADA didstatutory language andof theas a stretch

209-10, spe-department, agency,'anywhich includesYeskey, at 118 S.Ct.See 524 U.S.14.
district,12131(1)(B) instrumentality(quoting § and con- purposeat 1954-55 or othercial

”).prisons squarely with-cluding government’"fallthat state or States or localof a State
entity,’statutory ‘publicthe definition ofin
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actions,policethe officers’ the Fifth soughtCir- man ... was to be handled and
pointed “alreadycuit out that officers face intransported a safe and appropriate man-

frequently havingthe onerous task of to disability.”ner consistent with his Id. at
assess,identify,instantaneously and react 35.130(b)(1)).(citing §913 28 C.F.R. The

potentially life-threateningto situations.” Eighth Circuit ruled that “Gorman’s alle-
FifthId. at 801. The Circuit reasoned gations pass[ed] the requiredthreshold to

requiring policethat officers called to the bring a case under the ADA and the Reha-
scene of a reported disturbance “to factor bilitation Act” and reversed the judgment
in goingwhether their actions are to com- for the defendants.16 Id.

ADA,ply presencewith the in the of exi-
The Tenth recognizedCircuit also thegent prior securingcircumstances and to

possibility that mayarrestees be able tothemselves, officers,safetythe of other
state an ADA claim policebased on con-civilians,any nearby poseand would an

Gohier,duringduct an arrest. 186 F.3d atunnecessary risk to innocents.” Id.
However,1220-21. the Tenth Circuit ulti-

Nonetheless, the Fifth Circuit indicated mately theoryleft the of such a claim “an
that the area“[o]nce was secure and there open question” in the circuit because the

safetywas no threat to human ... depu-
wrongfulfacts did not show a arrest based

dutyties would have been aunder to
disabilityon a plaintiffand the made noreasonably accommodate Hainze’s disabili-

claim that policethe had failed to accom-ty in handling and transporting him to a
disabilitymodate his during the arrest.(em-facility.”mental health Id. at 802

Id. at 1221.17added).15phasis

needWe not enter the circuits’ de­Likewise, Eighththe Circuit concluded
bate about whether police conduct duringapplies policethat the ADA to transporta­

program, service,an arrest is a activityortion the arrestee from the scene to theof
bycovered the ADA. This isGorman, becausepolice station. See 152 F.3d at

Bircoll, event,anyincase, attemptcould still912-13. In that toEighththe Circuit
ADAshow an claimreasoned that under the final clause“[t]ransportation of an ar­

in IIrestee to the the Title statute: thatstation house is ... a he was “sub­service
jectedpoliceof the within tomeaning by public entity,the of the discrimination” a

ADA.” Eighth byId. at 912. The police,Circuit the reason of disability.his See
decided that “the Indeed,§‘benefit’ 42[arrestee] Gor- U.S.C. 12132. this Court

Gorman,15. Hainze was shot in the chest at the scene 152 F.3d at 913.
EMS,transported by police.and not the The

holdingFifth Circuit's ultimate potentialwas that 17.The Tenth Circuit described two
Hainze did againstnot state a Title II claim (1)liability: "wrong-theories of ADA-Title II

Hainze,police.the See ful-arrest,”207 F.3d at 801. police "wronglywhere the arrest-
ed disability theysomeone with a becauseEighth16. The Circuit remanded the case for misperceived the disabilityeffects of that asrecord,development of stating:the factual (2)activity”;criminal and "reasonable-ac-It remains to be determined whether Gor- commodation-during-arrest,” po-where theproveman can he was discriminated properly investigatelice personand arrest aagainst or denied a benefit or service be- disabilitywith a for a crime unrelated to thatdisabilitycause of his or whether the defen-
disability, reasonablybut fail “to accommo-theydants can show made reasonable ac-

person’s disabilitydate the in the course ofdisabilitycommodations of his or if further
Gohier,investigation or arrest.” 186 F.3d ataccommodation would have been an undue

1220-21; suprasee note 11.794a(a)(l);§burden. 29 U.S.C. 42 U.S.C.
§ 12133.
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test,Intoxilyzerfailed the Bir-final clause would havethat thealready explainedhas
injuredarguescoll that he still was be-qualified individuals“protects§of 12132

‘subjected to communication hedisability beingfrom cause with effectiveawith
Intoxilyzerby any entity,’ and is would have consented to thesuchdiscrimination

‘services, programs, and would not have had his licensedirectly to the testnot tied
entity.” automatically suspended.Bledsoe examinepublicof the Weor activities’

at Bircoll claims that heCounty pointSoil & Water Con- each whichv. Palm Beach
(11thDist., 816, communication and133 F.3d 821-22 was denied effectiveservation

12132).Cir.1998) § because of dis-against42 U.S.C. We discriminated his(quoting
in ability.that this final clausein Bledsoesaid

“ prohib-thatphraseII ‘is a catch-allTitle
FIELDIV. SOBRIETY TESTSby entity,a publicdiscriminationits all

” atthe context.’ Id. 822regardless of sobrietyturn first to the field tests.We
v.Sys.,Health Inc.(quoting Innovative earlier, innoted the Fifth CircuitAs

37,Plains, 117 F.3d 44-45City White Hainze concluded that “Title II does notof
(2d Cir.1997), groundsotheroverruled on respons-an officer’s on-the-streetapply to

N.Y., Inc., 252 F.3dv.by Zervos Verizon or other simi-reportedes to disturbances
Gohier,(2d Cir.2001)); 186see also163 ... the officer’s se-priorlar incidents to

magistrate(noting1220 that theF.3d at ensuring that there iscuring the scene and
a Titlethe second basis forjudge “ignored Hainze, 207no threat to human life.”

disjunctiveemphasizingand theII claim” added). In our(emphasisF.3d at 801
subjectedbe to discrimina-language “or view, questionthe is not so much one of

12132).§in final clause oftion” the ADA Titleapplicabilitythe of the because
by publica enti-prohibitsII discriminationcase, sep-threeIn this Bircoll identifies
disability.ty by of Bircoll’s Thereasonat which he contends Miami-pointsarate

presented by crimi-exigent circumstancesbysubjected him to discriminationDade
activity alreadyand the onerous tasksnal(1) thehearing disability:reason of his

thegothe scene more topoliceof on(2)roadside; thesobriety tests on thefield
ADArequestedof thereasonablenessat thewarning Intoxilyzerand testconsent

ap-whether the ADAmodification than(3)station; his incarceration atpolice and
instance.plies in the firstarguesBircoll that heSpecifically,TGK.

communicationentitled to effectivewas words, isquestiontheIn other
arrest;his thatpolice throughoutthewith safetywhether, activity andgiven criminal

aids,auxiliary as an oralhe needed such concerns, any police proce­ofmodification
communicationinterpreter, for effective police phys­before thedures is reasonable

tests; policeand that theduring these thesuspect,criminal secureically arrest a
toto make reasonable modificationsfailed scene, there is no threat toand ensure that

com-to ensure effectiveprocedurestheir safety. The reason­or officer’spublicthe
munication, thereby subjecting him to dis- II-ADAinquiry in Titleable-modification

ADA.in violation of thecrimination fact-specific inquiry.”highlycases is “a
Alpharetta, 112Cityv.provid-if had See HolbrookBircoll claims that he been of

Cir.1997)(11th (stating, in1522,aids, un- F.3d 1527auxiliary he would haveed with
accommodationasking him a Title I-ADA reasonablepolicethe werederstood what

case, for eachthat “what is reasonabledo, passedto andto would have consented
highly fact-specificatest, employer isnot have individualIntoxilyzerthe and would

thevary depending oninquiryif he that willgone jail.to Evenlost his license or
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of each speaks Englishcircumstances and necessities em- who and can read lips per
situation”). emphasize thatployment We se not reasonable.

terms like reasonable are relative to the
rejectWe also Bircoll’s alternativeparticular circumstances of the case and

argument that once he told Trask of histhe of a DUI arrest on thecircumstances
deafness, requiredTrask was to accommo­are from those of anroadside different

bydate askinghis deafness not him topoliceaoffice or school or even station.
perform any sobriety byfield tests andWhat is reasonable must be decided case-
immediately arresting takinghim and himby-case based on numerous factors.

policeto the station Intoxilyzerfor the
Here, Bircoll thatclaims he re­ proposal, any­breath test. Bircoll’s if

quested interpreter,an which Trask de­ thing, would force police to arrest deaf
assumingnies. Even Bircoll for anasked suspectsDUI ascertainingbefore even if

interpreter,18 waitingoral we conclude that suspectthe could communicate in some
interpreter takingfor an oral fieldbefore wayother and understand the field sobri­

sobriety not a modifica­tests is reasonable ety penalizetests. This would deaf DUI
police procedures given exigenttion of the suspects and not afford them opportu­the

circumstances of a onstopDUI the side of nity performto the field tests and show
highway,a on-the-spot judgmentthe re­ sobriety.their

quired police, publicof and the serious
any event,In the actual communi­safety activity.concerns in DUI criminal

cation betweenstops, opposedIn to Trask and Bircoll was notDUI as minor traffic
offenses, so thatdanger high. interpreterthe to human life is ineffective an oral was

necessaryprotect public safety, guaranteeTo toTrask had to that Bircoll was on
quickly, equal footingdetermine on the roadside at 3:00 with hearing individuals.

a.m., whether Bircoll sober enoughwas to See Kornblau v. County,Dade 86 F.3d
(11th Cir.1996)193, (“Thedrive carhis further or whether to im­ 194 purpose of

pound car stopshis and arrest him. DUI the placeis to those[ADA] with disabili­
involve a situation where time is of an equal footing, givethe ties on not to them

policeessence. allForestalling activity at an unfair advantage.”). Bircoll admits
a stoproadside until an oral inter­ lips usuallyDUI that he reads and understands
preter onlyis not impractical fifty percentarrives but of what is said. In addition

jeopardize police’s ability instructions,also would the to gaveto verbal physicalTrask
act in time anto obtain accurate measure During stop,demonstrations. the traffic

Moreover,of the driver’s inebriation. field Bircoll respondwas able to to Trask’s
sobriety exercises are short tests that can directions gettingabout out of the car and

physically visuallybe and providingdemonstrated. his driver’s license and insur­
stops lengthyDUI do not involve commu­ ance. While the maycommunication not

suspect Bircoll,nications and the is not asked perfect, byto have been his own ad­
sum,give mission,a written statement. In field understood that beinghe was

insobriety tests DUI arrests exi­ performinvolve asked to field sobriety tests. Bir­
gencies promptthat necessitate action for coll also actually per­admits he tried to

protection publicthe of the and make the form at least three of those tests. For all
provision interpreter reasons,of an oral to a foregoingdriver of the we conclude that

sign18. lipBecause Bircoll does not know lan- accuratelyBircoll could read and to ver-
guage, we assume Bircoll wanted accurately messagesan oral balize Bircoll's based on
interpreter speechtrained to mouth words so that his and mouth movements.
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(3) the location of the communicationADA claimto state anhas failedBircoll
it a one-on-one communi-during and whether issobriety testsfieldtheregarding

cation; andarrest.his DUI

(4) requestedwhether the arrestee’s
animposesof communicationmethodPOLICE STATIONV.

changeor fundamentalundue burden
arrested and ar­Bircoll wasOnce effective,another but non-and whether

a.m.,4:10 thestation atpoliceat therived burdensome, of communicationmethod
greatlywereof the situationexigencies exists.

Nonetheless, atime remainedreduced.
circumstances,manyIn oral communica-Intoxilyzer test thatobtainingin anfactor
gestures and visual aids or noteplustionimpairment,Bircoll’saccurately measured

achieve effective communica-writing willthereof, at a.m.drivingwhile 3:00or lack
circumstances, interpret-In antion. otherwarning tothe consentTownsend read

bright-lineThere is noer will be needed.individuals, if im­Hearing evenBircoll.
rule, highly fact-specific.inquiryand the isalcohol, at least hear the consentbypaired
Thus, all factual circumstanceswe examineis entitled to beand Bircollwarning,

achievedwhether Townsendto ascertainother arres-­equal footing withplaced on
with Bircoll.effective communicationThus, we con­station.policeat thetees

station, Townsendpolicethat at theclude and usual com­As to his abilities
steps toappropriateto takerequiredwas mode, twentyhas amunication Bircoll

with Bircollthat his communicationensure using hishearing capacity whenpercent
individualsas with otherwas as effective lipreadingon tohearing aid and relies

forarrested DUI. can understandBircollcommunicate.
he ishalf of what is said whenabout

reasonablysteps areWhat read, write, andHe can alsolipreading.
communi­necessary establish effectiveto English.speak in

person af­hearing-impairedacation with
at issue—thepoliceThe communicationpoliceand at a stationter a DUI arrest
important, iswarning althoughconsent —circum­all the factualdependwill on

Moreover, evencomplex.notshort andcase, not lim­including, butstances of the
already had somenight,that Bircollbeforeited to:

tosoughtTownsendknowledge of what
(1) of, and the usual andthe abilities deposition,him. In atocommunicate

method of communicationpreferred Intoxilyzerthequestioned aboutwhen
arrestee;by, hearing-impairedused the “I know that iftest, thatBircoll testified

test, you have to do(2) sobrietyactivity you fail thenature of the criminalthe
test, yes.” Bircoll alsobreathalyzercomplexity, theimportance,theinvolved and

the Intoxi-that if he refusedcontext, alreadycom- knewpoliceof theand duration
year.19for alose his licenseissue; lyzer, he wouldmunication at

but, take the test.that I don’tdeposition, A: I knowmalpractice Bircoll testi-19. In the
it.fied: I'll lose

Q:Q: youaware that beforegot You were ofyou a Florida driv-knew whenYou
license, suspectedstoppedyou're stopped?ander’s if were

alcohol, willdrinking that the officersof A: Yes.
test, youbreathalyzer and ifgive you a

it, your year?ayou’ll lose license forrefuse
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at issue was one-on- hearingThe communication should accommodate Bircoll’s loss
one, sitting to Bircoll byTownsend next a TDDmaking phonewith accessible at the

Townsend read the consent jail. Instead,on a bench. Miami-Dade asserts that
Bircoll twice. Townsendform aloud to even if Bircoll was TDDdenied access to a

spoke lightedBircoll in conditions.to phone, anyhe cannot show he suffered
Moreover, effective,an non-burdensome injury aas result.20

existed as to thismethod of communication station,police agreedAt the Townsend
implied warning.short consent Bircoll place phoneto a call on Bircoll’s behalf to

English, gavecan read and Townsend him girlfriend. essentiallyhis Townsend acted
copya of the form to read. Townsend relaya operatoras for Bircoll and con-

by givingthus accommodated Bircoll him veyed to girlfriendBircoll’s that Bircoll
Bircoll’swritten material. own failure to had been arrested and needed pickedto be

read himprovidedwhat Townsend does up.
not constitute discrimination.

TGK, regularOnce at Bircoll used therecognize that there are factual is-We
phones placeto several calls to his ownrequestedsues about whether Bircoll an

girlfriendhome—where his lived—and“many times” atinterpreter the station
messages answeringleave on his machine.facing,and Townsendwhether was or

regular phonesBircoll used the at inTGKfrom, Nonetheless,turning away Bircoll.
way regularlythe same he uses his cellBircoll that Townsendadmits read the

phone: by making phone doinga call andgave copy.form aloud twice and him a
talkingthe in hopes messagethat his willEven assuming the facts most favorable to

be received. When Bircoll was dis-Bircoll, that,we conclude under all the
charged, picked up by girlfriendhe was hisespecially givencircumstances here and
and girlfriendanother friend. His suc-prior knowledge,Bircoll’s admitted Town-
cessfully messagereceived the that Bircollsend established effective communication

pickedhad been arrested him upand whenregarding warningwith Bircoll the consent
he was released.Intoxilyzer Accordingly,and test. Miami-

Moreover,police identifyDade did not violate the ADA at the Bircoll does not
station. whom he would have a TDDcalled from

phone. Bircoll cites no adverse effects
VI. TGK DETENTION having relyassociated with his to on the

police at the phonestation to make a callThe corrections officers at TGK
him,for or his own use of arecognized hearing disability regular phoneBircoll’s and

jail.at thestamp jailaffixed an ADA to Bircoll’s card. Because Bircoll has shown no
deny injury,that we grant summaryMiami-Dade does not TGK has affirm the of

phones judgmentTDD available for disabled forarres-­ Miami-Dade on Bircoll’s
that, ADA,tees to use and under the it TDD claim.21

complaint alleged population.20. Bircoll’s also a violation al argueBecause Bircoll did not
appeal,these claims on webeing placedof the Act for do not addressRehabilitation in a

Gen.,Sepulveda Att'ythem. See v. U.S. 401beingcell alone and held for "an inordinate
1226, (11th Cir.2005);F.3d 1228 n. 2and excessive amount of time.” Miami-Dade

Greenbriar, Alabaster,CityLtd. v. 881 F.2dresponded provided preliminary pro- ofthat it
1570, (11th Cir.1989).1573 n. 6placingbytection to Bircoll him in a cell

separate from until itother inmates could be may any ground sup­21. This Court affirm on
determined whether he could be held in an ported by the record. UnitedSee States v.
appropriate gener-classification of the inmate 1032, (11thMejia, Cir.1996).82 F.3d 1035
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CONCLUSIONVIL

reasons, weforegoingtheFor all of
January-ofcourt’s orderthe districtaffirm

17, 2006.

AFFIRMED.
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(11th Cir.2000) (stating that "[d]iscriminationthe districtreasons we affirmFor the same
gov­Act areunder the Rehabilitationsummary judgment Miami-­ claimsgrant tocourt's of

claims, in ADAby standards usedaffirm erned the sameADA we alsoDade on Bircoll's
cases," Reha­decided under thegranted "[c]asesandsummary judgment to Miami-­the

precedent for cases underAct areAct claims. bilitationon Bircoll's RehabilitationDade
ADA, vice-versa”).1301,Smith, and& n. 2 the231 F.3d 1305See Cash v.


