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competitors far Manybehind. of these 1.1% pediatriciansof preferred Similac, 1%
surveys show that Similac majori-attracts preferred Enfamil, preferred0.9% some
ty support; most show that two physicians formula,other and 97% thought that all of
prefer Similac everyfor one who chooses the infant formulas functionallywere iden-
Enfamil. But districtthe court nonethe- tical. But absolute and relative preferences
less held that “1st Choice of Doctors” vio- for Similac are if,substantial. Even like

43(a)(1)§lates the Act,of Lanham 15 court,the district we throw out the sur-
1125(a)(1),§U.S.C. itbecause implies to veys finding that a majority of medical

consumers that a ofmajority physicians professionals Similac,recommend the re-
strongly prefer productthe for strictly maining surveys find that between 25%
professional reasons. 41 F.Supp.2d 879 and of questioned48% those rank Similac
(S.D.Ind.1999). All of the surveys that first, while Enfamil is the preference of
show majority support are inadequate, the between 10% and 40% of the respondents
judge concluded, theybecause were de- and never beats Similac. Surveys de-
signed to elicit either preferencesweak or signed to elicit preferencesweaker show
those based on grounds other than medical that Similac receives between 51% and
judgment about quality. Other surveys, support64% and Enfamil from 29% todesigned to slighteliminate or non-medical 37%, so the roughly two-to-one ratio is not
preferences, show that Similac enjoys only sensitive to methodology. Pediatriciansplurality support among physicians. A (asmay believe contends)Abbott that Si-regular 2-to-l margin is not enough to milac betteris by (ie.,tolerated infantspermit Abbott to make the “1st Choice” less likely to induce unpleasant side effectsclaim, held,the court and issued a prelimi- such gas, fussiness,as and stools)loosenary injunction. politicsIn this would be a and therefore is better in practice, evenlandslide: Bill Clinton was the “1st Choice though clinical tests do not find nutritionalof Voters” at the 1992 and 1996 Presiden-

differences and experts agree that bothtial elections even though he received less products are of high quality. No matter.than half (43%of the popular 1992,vote in
When the absolute level of preference for1996).49% in But in marketing, according
the leading product is high, and the differ-to the court,district a product must have
ence in support from the profes-medicalmajority support beto “first.”

substantial,sion it is all impossiblebut toIn English, “first” is ordinal. It denotes call the claim of “first choice” misleading.
inrank a series. A runner who crosses

Unless the meaningthe finish line of languageof allahead others is is“first”
itself question fact,aeven if ofthe race to beis slow and ends in determinedphotoa
by surveyfinish. A TV evidence. And thisseries ranks in is whatfirst its time the

slot if districtit a courtlargerhas concluded afteraudience aany three-daythan
series,other hearing on thethough requesteven there forare interlocutoryso

many networks, relief.independent stations, Mead Johnsonand commissioned a sur­
cable channels vey,that no whichsitcom or wasdrama administered at malls in 16
attracts an absolute majority citiesof across theviewers. United States to women
A political candidate who who eitherreceives had recentlymore purchased infant
votes than the next-most-popular formula or contemplatedcandi- doing so during

first,date finishes and for most the year.offices a next The district opinioncourt’s
first-place finish is enough for election. describes this survey detail,in 41
Similac therefore is the “1st F.Supp.2dChoice of 887-92,at so we summarize.
Doctors” according to ordinary usage. Interviewers asked two sequences ques­of
Perhaps a truthful claim of this kind could tions. The first was open-ended. After
be misleading, and therefore un-actionable identifying “1st Choice of Doctors” as the

§ 43(a)(1),der if both absolute and subject,relative interviewers asked consumers
levels of preference were small. Suppose you“what understand partthis of the label
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de-a sound lacheshasAbbottperhapsthe an-ofMostyou.”toto communicate
the weak-fense, say givennotwe need“high- butonas variationswere treatedswers

theposition onThe Mead Johnson’ssuperiority. ness ofif medicalnotquality,”er
If on remandquery: far.sowith the assembledopened recordsequencesecond

forwardpresstostatementChoice”]“1st decidesMead Johnson[thefor“in order
doctors perma-of those oftrue, pursuitinpercent evidencewhat moreto be with
productthissay judgeto that willrelief, districthave had then thewould nent

of80%thanMorefirst choice?” demonstrat-was their it haswhetherhave to decide
aleastthat atrepliedparticipantsthe oftruthfulness Abbott’sin thechangeaed

theprefer product.tohavemajority would promotion.
sur-from thisconcludedcourtThe district

analy-court’sin the districtEverythingof Doctors”“1st Choicethe claimvey that
of consumerssurveyon thedependssismessage thattheconsumerstoconveyed

phrasetheofunderstandingabout theirpreferof physiciansmajorityaat least
problematicaItDoctors.” isof“1st Choicesuperiori-qualitativeofgroundsonSimilac

thatassumesexercise, surveytheforsur-thejudge scrutinizedthety. Then
is, anumber —thata cardinal“first” isAbbott’swhetherto seeveys physiciansof

ofa“55” or ratiooras “246”count suchunderstood, been substan-hadclaim, thus
in aplaceanumbers, rather thannot, suchsur- twobecausefoundjudgeThetiated.

of cardinala ratiosurveyed if isOnly “first”majority of series.athatfindingveys
to ask wheth-not de-were it make sensedoesSimilac numberspreferphysicians

plurali-was aorpreference or 51%meaningthat the is 90%ensure itssigned to er
sur- arewhile researchsuperiority, surveyinRespondentson Similac’s ty.based

prefer-ofgrounds impliesthe of aveys questionthat limited the formsuggestible;
forsupportmajority range propernot ofanswer,ence did show theat leastoran

thethatsurveySimilac. ensuredanswers, and this
thanrathernumbersbewouldanswersit has beenthat becauseinsistsAbbott

respon-theHaving tolda series.inplacesDoc­ofChoicephrasethe “1stapplying
cardinal, sur-thedecade, as“first”variant) to treatdents(or for ato Similacators”

misleading ifaproducetoby laches. vey was boundis barredsuitMead Johnson’s
notdoes“First”must be meaningless answer.promotionproduct’sa notYet because

ratio, itso90%,of 51%, anythe time otherat ornon-misleading ormeantrue and
pre­ wereresponsescannothistory thesale, thatpackaging’s surprisingthe is not
Ab­when setthatSuppose survey’s openingchallenge.a lot. Theclude theall over
pre­ troublesome,physicians it isphrase buttheadoptedbott is lessquestionsof
wastime suitSimilac, by the thatbut a conclusionferred tofrom theregettohard
thegainedhadEnfamillaterdecade limitattemptfiled a tomustphysicianssurveys of

profession.surveys of the medicalinlead medicalMany achoice.ofgroundsthe
physi­aslabeledcould not bethenSimilac thanratherofease usedepends onchoice

asupplywouldLacheschoice.firstcians’ enduringeffect; thethink oftherapeutic
timeoverchangednothing hadifdefense versusof oralchampionsbetweendebate

defense,that(and ofelementsotherif the tookIf consumersvaccine.polioinjected
obtained). Inc.Conopco,prejudice,assuch theDoctors”of“1st Choicefromaway

187,Co., 191-94F.3dSoup 95Campbellv. high-qualityaisthat Similacimplication
Moreover, of aCir.1996). long use(2d con-surveyof thethe authorasproduct,

challenger aon theplacingjustifiesphrase (thisdeceivedcluded, were nottheythen
hassomethingthatestablishtoburden itconcedes); doubt thatweMead Johnson

true iswas oncewhatso thatchanged, survey.thismore fromto drawproperis
The(or misleading).at leastnow false

aofthe useproblem:deeperis aThere-num­criticalthatfinddid notcourtdistrict
Surveys areplace.firstin thedecade, surveysoin the lastchangedhavebers
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accepted ways probeto for things however,such as surveya administered to shop-
confusion about the goods,source of for inpers the toothpaste aisles of drugstores.
confusion depends on the phraseeffect of a First the questioner asks consumers “what
or trade dress on the E.g.,consumer. you understand Accepted’‘ADA to commu-

Corp. Wax,Reed-Union v. Inc.,Turtle 77 you.”nicate to Many likelyare to respond
909, (7thF.3d Cir.1996);912 Indianapolis that this means that the toothpaste theis

Colts, Inc. v. Metropolitan Baltimore market, (oronbest the solves at least
L.P., 410,Football Club 34 F.3d 415-­ addresses) all problems,dental or some

16(7th Cir.1994). far tell,So as we can thoughvariation-—even the ADA’s rules
however, never has surveybefore research permit multiple products in the same clas-
been used to determine the meaning of sification to be “Accepted” if each is medi-
words, or to set the standard to which cally useful, and the phrase “ADA Accept-
objectively verifiable claims must be held. mayed” be applied to a toothpaste that
Dictionaries themselves are a form of sur­ does not have any therapeutic effect
vey; lexicographers determine how words against gum disease. See American Den-
have been inused scholarlyboth and popu­ tal Association Acceptance Program
lar texts. philologistsBut and others who Guidelines for Fluoride-Containing Denti-
contribute to dictionaries devote their lives 1998).frices (May Perhaps the survey
to discovering usage and interpreting nu­ would continue with questiona about whatance. It would be a bad replaceidea to “anticavity” means to the shoppers: itdoesthe work of these professionals with the prevent, say, cavities?,90% of all a majori-impressionsfirst of people street,on the ty cavities?,of and so on. Suppose most ofespecially because consumers’ sketchy un­ surveyedthose thought that “anticavity”derstanding of science means that survey means that its use will cut incavities half.results are apt presentto firms with un­ Combining that survey result with the dis-realistic demands for verification.

trict court’s approach to verification would
Suppose a tube of toothpaste bears this mean that productthe could not carry the

phrase in large type: “Sodium FluoRIDe words “anticavity” or “ADA Accepted”
Anticavity Toothpaste” immediately even though representationsthese help
above a box with the Accept-words “ADA shoppers distinguish toothpaste according
ed”. These claims could be byverified to effects that they value. Consumers
showing that the American Dental Associa- can’t be made better off by removing thesetion had authorized the use of its name words from product,the buy-because then
and that the dentifrice had “anticavity” ers who understand their significance willdentist,effects. To a the word “anticavity” be deprived of information. The marketmeans that the toothpaste reduces the ofshare the toothpastes that are mostnumber of cavities compared with some effective in reducing fall,cavities will andbenchmark (perhaps toothpaste without the number of cavities will rise.fluoride, perhaps all)no toothpaste at by a
statistically 43(a)(1)significant Sectionamount. Perhaps forbidsa asmisleading

1,000group of persons claims,well asusing the falsetooth- but interpreting “mis-
paste with fluoride years 1,000 leading”for two had to include factual propositions
cavities, while a control thatgroup are susceptiblesuffered to misunderstanding
1,200 Ifcavities. the difference would makesatisfies consumers as a whole worse
normal tests of offsignificance meaning by suppressingthat truthful statements that—
the replicable,difference is rather than help manythe will of them find superior prod-
effect of chance—then the claim is ucts. Atrue “misunderstood” statement is not
and properly may be made to distinguish the same as designedone to mislead. Re-
this toothpaste from others that are less ducing ads and packaging to meaningless
effective at controlling cavities. It is pufferyvalu- can’t be objectivethe of the Lan-
able information to Imagine,consumers. ham though (andit is a logical likely)Act—
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Fed.million underatsetjudge $1districtgiv­approach,Johnson’sof Meadoutcome
65(c):mis­and R.Civ.P.confusionoflevelnormalen the

sur­in consumerreflectedunderstanding in-preliminaryorrestraining orderNo
awhetherargumentoralatAskedveys. theexcept upon giv-shall issuejunction

anasdruglabel thatcouldaspirinofseller in suchapplicant,security by theofing(aarthritisforanti-inflammatory useful for theproper,the court deemsassumaspirin)ofpropertymedically established asdamagesandcostsof suchpaymentcon­that consumersshowedsurveyif a by any par-or sufferedincurredmay bea curewithsymptomsofpalliationfused wrongfullybeento haveis foundty whodisease, for Mead Johnsoncounselthefor
enjoined or restrained.anti-inflammatoryofclaimthethatreplied

themisleading forbewouldproperties Abbott’scalculatedcourtThe district
isDoctors”of“1streason Choicesame tosolely by referencedamages”“costs and

MeadofconsequenceThismisleading. pro-andlabelsnewprintingofthe costs
counterproductivesoisviewJohnson’s suit is notthisButliterature.motional

accepted.becannotpositionthe basicthat (which Abbottcostsout-of-pocketabout
Johnson’sby MeadcomfortednotareWe million); Mead Johnsonat $5.8estimates
overcomea couldsellerthatassurance principallyissueabout thecareand Abbott

themakemisunderstanding andconsumer prod-of theirtheit salesaffectsbecause
(or anticavi­anti-inflammatoryaboutclaim in the dis-concededJohnsonucts. Mead

detailsadditionalif it deliveredbenefitsty) 1% ofeventhe oflossthattrict courtef­of theseextentandnaturetheabout injunctionofa result theassharemarketalines ofthealongRequirementsfects. (Ab-million.aboutAbbott $10would costthedetails aremedicalwithinsertpackage ofper pointis million$16estimatebott’sFoodby theissuedregulationsofprovince theshare.) reasonprincipalThemarketAdministration, litigationnot ofDrugand
effectthisignoringforjudge gavedistrictmore,isAct. WhatLanhamtheunder

the out-of-most of(and disregardingforbur­costly andsobecouldadding details
havecosts) Abbott shouldthatwaspocketomitchoose tomightthat sellersdensome

earlier, onlytheandits lossesquantifiedv.See Moralesinformation.of theall
preliminaryat thewasopportunityearlier374,Inc.,Airlines, U.S.504WorldTrans
the recordNothing inhearing.injunction1572031, L.Ed.2d119389-90, S.Ct.112

judgehowever, the districtthatsuggests,S.A.,BIC, 9(1992); Todd v. Societecf.
in ad-requirementto thisalerted Abbottbanc)(enCir.1993)(7th1216, 1218-19F.3d

naturallylitigantAhearing.of thevancenotisadvicecompendious(observing that
notice)(in ofthe absencesupposeconsumers). wouldAny­tousefulalways more

prelimi-for arequeston ahearinga(or thatunder­not readif didway, consumers
to the mer-be devotedwillinjunctionnarybethey wouldstand) detailsthe medical

fixingtothanratherrequest,of thatitswiser, Mead Johnson’sonandthenone
calledalsojudgeTheanyway. ofenjoined amount bond.thebeshouldthe claimview

was,it“soft”—whichestimateAbbott’sto de-surveyJohnson’susing MeadBy
with someupto comeneedthegivenChoice“1stphrasethemeaning ofthefine

justifiedhavemightThatquickly.numberverifi-thatinsistingand thenof Doctors”
estimate; itsmallerJohnson’susing Meadthus estab-the standardsmeetcation

that wasa costignoringjustifynotdidlegalacommittedlished, the district court
hardwasthe totaleven iflarge,besure toto reverseenoughis reasonThaterror.

trust thatWenotice.on shortto determinenotso we needinjunction,preliminarythe
notifywillcourtdistrictfuturein the theonsubjectsotherof themostaddress

en-andrulesgroundtheofpartiestheButlocked horns.havepartiesthewhich
reflecting fullat levelsto set bondsdeavorcon-expressingclose withoutwe cannot

consequences.bond, thewhichof thelevelthecern about



888

settingWhen the amount of securi­
ty, district courts should err hightheon UNITED America,STATES of
side. If the judgedistrict had set the Plaintiff-Appellee,

million,bond at as$50 Abbott requested,
v.this would not have entitled Abbott to that

sum; Abbott still would have had to prove Gary ROTH,R. Defendant-Appellant.
loss,its converting the “soft” numbers to

No. 99-2004.hard ones. An error in setting the bond
(Thetoo high thus is not serious. fee for a United States Court Appeals,ofsolvent firm such as Mead Johnson or its Seventh Circuit.parent Bristol-Myers Squibb postCo. to a

bond, standby credit,a letter of equiva­or Argued 9,Nov. 1999.
lent security is a very small fraction of the

7,Decided Jan. 2000.involved.)sum Note,generallySee Recov­
ery Wrongful Interlocutory Injunc­for

65(c),tions Under Rule 99 Harv.L.Rev.
(1986).828 Unfortunately, an inerror the

other producesdirection irreparable inju­
ry, because the damages for an erroneous
preliminary injunction cannot exceed the
amount of the bond. W.R. Grace & Co. v.

Workers,Rubber 757, n.14,461 U.S. 770
2177,103 S.Ct. (1983);76 L.Ed.2d 298

Russell v. Farley, 433,105 437-38,U.S. 26
(1882);L.Ed. 1060 Coyne-Delany Co. v.

Capital Board,Development 385,717 F.2d
(7th Cir.1983).393-94 Abbott now must

swallow substantial losses as a result of
the district court’s decision.

suits,Trademark like much other com-
mercial litigation, areoften characterized
by firms’ desire heapto oncosts their
rivals, imposing marketplace losses out of
proportion to legalthe merits. That’s why
bonds must reflect full costs. Shifting back
to the plaintiff the complete injury occa-

bysioned the errors that sometimes occur
when preliminary relief is issued after an
abridged judicial inquiry will hold in check
the incentive business rivals pur-have to
sue relief that gives them a competitive

if,edge case,even inas this they inlose
the end.

REVERSED


