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was introduced as an ex-search individual
trial; any subjectnor of ithibit at was the

any testimony argumentof or at trial. See
¶Stip. (e)-(j).23 The initial search notwas

“confirmatory prompteda search.” What
applicationthe for the search warrant was

of,longstanding investigationthe and
pending charges against, Nayyar, coupled

prosecutor’sthewith concerns about the
provided.consent to search that had been

Johnson, 994See TheF.2d at 987. inde-
pendent to theexceptionsource exclusion-

situation;ary toappliesrule this the evi-
computerdence from theobtained was

appropriately admitted.

Conclusion

upon the andBased facts conclusions set
above, Nayyar rightforth his towaived

evidence,challenge computerthe Mrs.
invalid,Nayyar’s consent was the in-and

dependent applies. Nay-source doctrine
yar’s suppressmotion for a mistrial toand

computerthe evidence is denied.

It is so ordered.

Virginia GIUFFRE, Plaintiff,

v.

MAXWELL,Ghislaine Defendant.

15 Civ. 7433

Court,United States District
S.D. New York.

Signed 1,September 2016

21,Filed November 2016
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LLP,TREMAINEDAVIS WRIGHT
Americas, Floor,1251 of 21stAvenue the

York, 10020, Feder,By: EricNew NY J.
NW, 200,Pennsylvania1919 Ave. Suite

20006,Washington, By:DC Laura R.
RespondentHandman, Counsel Sharon.for

Churcher.



474

RelatingII. Facts to Churcher theOPINION andSEALED
Parties to this Action

Sweet, D.J.
professional print journal-Churcher is a

(“Church-ChurcherNon-party Sharon
continuously inist who has worked New

er”), journalist, has movedprofessionala ¶York 1983. Churcher Decl. 1. issince She
of 45under Rule Civil ProcedureFederal Media,currently by Americanemployed

byquash uponto the served hersubpoena Inc., publishes Enquir-which the National
(“Maxwell”MaxwellDefendant Ghislaine (the “Enquirer”) and RadarOnline.comer

“Defendant”) testifyto at deposi-or the a (“Radar”), where she has worked since
to producetion in civil action andthis ¶ FromNovember 2014. Id. 4. 1992

(the “Subpoena”) relying upondocuments 2013,through was employedOctober she
Law,Reportersthe New York N.Y.Shield as the New Chief AmericanYork-based(“Section 79-h”).§RightsCiv. Law 79-h

Correspondent Sunday,of Mail on aThe
below,forthUpon the conclusions set the

publication by Newspa-owned Associated
granted,motion of Churcher is and the London,pers England. During the in-of

Subpoena is quashed. reporterterim she worked as a freelance
includingfor The onpublications Mail Sun-

ProceedingsI.Prior
arm,day, operation digitalthe U.S. of its

4, 2016,On June Churcher servedwas Online, Enquirer.the Mail theand Id.
commanding ap-toSubpoenawith the her

capacity journalist,In her aas Churcher16,onpear depositionat a June 2016. The
reported on thathas the events underlieSubpoena Churcher toalso commands

2007,going Aprilcase back to atthis leastbring depositionwith to the severalher
publishedwhen she an article in Thewrotecategories ofbroad documents:

Sunday allegedMail on about the ties be-
containing1. All Documents communi- Andrew, royal,tween Prince the British

Virginiacations with Roberts. Jeffrey Epsteinand convicted sex offender
All any agent2. communications with ¶ 5 Ex. 1.(“Epstein”). Id. & MaxwellSee

Roberts, includingfor Virginia with- in thatwas mentioned article.
attorneys Bradleyout limitation Ed-

plain-first reportedChurcher about thewards, Cassell,Paul BoiseDavid
(“Guiuffre”Virginiatiff orGiuffre the[sic], Sigrid McCawley, Meredith

“Plaintiff’)) Virginiathen identified asSchultz, Stanely Pottinger, El-[sic]
Roberts, 2011,in she aMarch when wroteBrockman, Zac,Stephen Britta-len

publishedseries of articles in The Mail onHenderson,ny Josefsberg,Bob
Sunday and contain-newspapersaffiliatedEzell, AmyKatherine Ederi.
ing photo-extensive interviews andwith

All containingDocuments communi-3. Giuffre, “agreedof in tographs shewhich
cations with Jason Richards. anonymityher and tell for the firstwaive

4. containingAll Documents communi- story.”deeply disturbingtime her Church-
agencycations with law enforcement 3;2er Decl. Ex. see also Churcherat

concerning Virginia Roberts. Decl. Ex 3. Churcher traveled to Australia
in per-to meet and interview the PlaintiffAll reflecting any pay-Documents5.

for Decl.son those stories. Churchermoney toany Virginiament of Rob-
¶70>).erts.

2015,6. All Inreflecting any Januarycon- Churcher wrote ser-Documents a
concerning Virginia appeared pub-tract of that inRoberts. ies stories several
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lieations, confidential,including The Mail on Sunday, unpublished newsgathering
Radar,Enquirer containingthe and exten- materials and information. Under Federal

501, case,sive new details from the Plaintiff ofabout Rule Evidence “in a civil state
Maxwell,Epstein,her governs privilegeinvolvement with law regarding a claim or

Andrew,and Prince as as forexcerptswell defense which suppliesstate law the
“diary”from a handwritten about rule of decision.”those Because this con­case

experiences, appearedwhich on cerns a lawRadar’s state that is inclaim federal
website. See Churcher Decl. Exs. of diversity5-8. court because of citizenship,

evidentiary discovery privilegesand arethroughFrom 2011 the present day,
governed by YorkNew law. See v.GuiffreChurcher, capacityin her a journalist,has
Maxwell, 7433,No. 15 Civ. 2016 WLhas extensivelycommunicated with the
1756918, (S.D.N.Y. 2, 2016)at *2-*5 Mayinstances,Plaintiff and in certain agents
(citing 501).inter alia R.Fed. Evid. More­Churcher,for including attorneys.her
over, Churcher is a jour­New York-based¶ 10.Churcher Decl. The 2007 and 2015

¶¶ 1,nalist. Churcher Decl. 4. Accordingly,publications byauthoredwere Churcher
the York ReportersNew ap­Shield Law(the “Articles”).

Applica­plies Subpoena.to the InSee re
Quash Subpoenation to to Nat. Broad.ApplicableIII. The Standard

Co., Inc., 346, (2d 1996)79 F.3d 351 Cir.Pursuant to Federal ofRule Civil
(applying YorkNew Shield Law where45(c)(3)(A),Procedure quasha court “must
subpoena wrongfulin Massachusetts death(iii)modifyor subpoenaa that ... requires

out ofsuit issued District ofSouthern Newprivileged protectedof ordisclosure other
broadcaster).York to a New York-basedmatter, if no exception applies;or waiver

(iv)or subjects a to undueperson burden.” While now incodified Section of79-h
party issuing subpoena“The the must Law,Rights reporter’sthe Civil the privi-

that soughtdemonstrate the information is lege originshas its in the YorkNew Con-
relevant and material to allegationsthe (art. I,press 8),§free provisionstitution’s
and claims at in proceedings.”issue the provideswhich possible pro-“the broadest
Night Briarpatch Ltd., L.P.,Hawk Ltd. v. tection to role of gathering‘the sensitive

”RWS, 23018833,No. 03 CIV.1382 2003 WL disseminating publicand news of events.’
2003)(S.D.N.Y. 23, (citationsat *8 Dec. Oakgrove Constr.,O’Neill v. 523 N.E.2d

omitted). Once that initial burden has been 277, 521, 529,281, N.Y.2d 528 NY.S.2d71
met, party contending subpoena“[a] that a 1, (1988)5 of(quoting Matter Beach v.

quashed pursuantshould be to Rule Shanley, 241, 256,62 NY.2d 476 N.Y.S.2d
45(e)(3)(A)(iv)must com­demonstrate that 765, (1984) [Wachtler, J.,465 N.E.2d 304
pliance subpoenawith the undulywould be Daily News,concurring]); resee also In

Bridgeportburdensome.” Music Inc. v. L.P., 319, 322, 92031 Misc.3d N.Y.S.2d
Recordings, Inc.,UMG No. 05 Civ. 2011) (“The865, legislature(Sup.868 Ct.

6430(VM)(JCF), 4410405,2007 WL at *1 the now atenacted statute codified Civil
(S.D.N.Y. 2007).17,Dec. 79-h,Rights anyLaw Section and mooted

possible issues theabout constitutional law
AppliesThe New ShieldIV. York Law Appeals.”). In-conclusions of the Court of

Law, deed,The YorkNew Shield or York publicre­ “New aspolicy embod-
porter’s privilege, protects reporters from in the and ouried Constitution current
compelled of statutory pro-disclosure both confidential a mantle ofprovidesscheme

sources,information and as well non- gather reportas tection for those who and
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sure of in con-their confidential sources— “news obtained or receivedthe news—and
strongest or the of ofrecognized identitythat has been as the fidence the source

Winter, §Rightsin v. 22 such news.” N.Y. Civ. 79-hthe nation.” Holmes Law
310, 357,300, (McKinney).980 3 The statute thus bars com-N.Y.3d N.Y.S.2d

(2013). pelled of orN.E.3d 694 disclosure “news its source
Dailyin v.obtained confidence.” BainesAccordingly, Yorkthe New

L.P., 229, 232,51 26News Misc.3dofprovides protectionLaw informa­Shield
(N.Y. 2015)658, 662 Sup.N.Y.S.3d Ct.tion or in confidence”“obtained received

Winter,(collecting citations); 22Holmes v.by reporter, identity ofa as well as for the
308, 357,300,N.Y.3d 980 3N.Y.S.2dRightsa source. N.Y. Civ.confidential

694, (2013) (“The699N.E.3d Shield Law79-h(b)§ (McKinney).Law The statute
prohibits... a New York from forc-courtprovides qualified protection for non-­also

ing reportera to reveal confidentialainformation,newsgatheringconfidential
Flynn Holdings Inc.,source”); v. NYP 235onlycan a “clearwhich be overcome with

907, 908, (1997)652A.D.2d N.Y.S.2d 833specific showing” that theand information
(“if requestedthe documents were deemedrelevant,”“highly material “criticalis and
confidential, bedefendants affordedwouldor necessary par­to the maintenance of a
unqualified protection havingfrom to di-ty’s any“notclaim” and obtainable from

materials”).vulge orsuch sources79-h(c).§alternative Id. Thesource.”
privilege stringentis a thatqualified one minimum,At a Lawthe Shield

“very heavy anyimposes a burden” on absolutely preclude intoany inquirywould
party seeking to overcome it. In re Am. identitythe of onconfidential sources

Companies, Inc., 805,Broad. 189 Misc.2d reportingwhich inChurcher therelied
2001).808, (Sup. Ct. For735 N.Y.S.2d 919 any mayArticles or information that re­

information, privilegeconfidential canthe identities).veal sources’ theirthose On
forby showingbe overcome the same as face, ofmany relythe Articles on confiden­

information under thenon-confidential sources, includingtial enforcementlaw
Gonzales v. Nat’l Broad.Shield Law. See See, e.g., 2sources. Churcher Ex.Decl. at

29, (2d 1999).Co., 194 Cir. ForF.3d 33 (“a source”); (“a28 id. Ex. at3 law
information, partynon-confidential the source”);enforcement Ex. 4 atid. 3

“(1)seeking show thatmustdisclosure (“[massage] therapist, who does not wish
likely‘that materials at issue are ofthe named”); (“a legalto be id. Ex. at 28
case,’insignificantrelevance to a issue the case”).expert”; “a source familiar thewith

(2) the ‘are notand materials at. issue Churcher has instated her declaration
fromreasonably obtainable other available that, Articles,in reporting the she relied

” Citysources.’ v. of NewSchoolcraft on con­extensively information inreceived
York, RWS,10No. 6005 2014 WLCIV. fidence, asas well sources identitieswhose

(S.D.N.Y. 22, 2014)1621480, *2 Apr.at ¶¶are confidential. Decl. ToChurcher 8-9.
Gonzales, 36).(quoting 194 atF.3d anythe extent communications with those

categoriessources fall within the of the
A. Information Received Pursuant to requests,document those communications

Confidentialityof Ab-Promises is absolutely privileged fromare disclosure.
solutely Privileged Under the Moreover, although plain­the Plaintiff was
Shield Law ly a non-confidential on-the-record source

Articles,ofprovidesThe Shield Law an abso­ for several the to the extent
privilege against compelled provided anylute the she Churcherdisclo- with informa-
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would,basis, unrestrained, subjecton a that informa­tion confidential if news or­
absolutely privileged. ganizations depletionstoalso be enormous oftion would

Co., time seriously& 669 and resources well asSee Baker v. Goldman Sachs as
(2d 2012) (“New105, impede abilityCir. York’s their to obtainF.3d 107 materials

sources.”), aff’d,provides journalists an abso­ from ConfidentialLaw 228Shield
187, 187, (1stprivilege testifying regardfrom A.D.2d 643 92lute with N.Y.S.2d

1996).Dep’tpromiseto under a of confi­news obtained
dentiality”). Similarly, in thatrecognizing the First

reporter’s privilege ap­alsoAmendment
Sought byB. The theInformation plies newsgatheringto non-confidential

bySubpoena is theProtected information, the Second Circuit has ex­
Qualified Privilege plained reporter’s privilegethat re­the

“[I]mportant beyondinterests confiden- flects beyond“broader concerns” the con­
by thetiality reporter’s... are fidentiality sources,served reporter’s notingof a

includingqualified privilege” privacy“the the privilege designed protectthat is to
processesof press’sthe inde- againsteditorial and the burdens ifwould accruethat

inpendence its of forselection material it to operatingwere become “standard
publication in accordance the broader procedure againstwith for litigatingthose an
public policy encouragingof the free flow entity subject pressthe ofthat had been

avoidingof information and a chill on the through pressattention to sift files in
Pugh Sys., Inc.,press.” Avis Rent Av. Car supportingofsearch information their

M8-85, 669876, Gonzales,No. 1997 at *5-6WL claims.” 194 at 35.F.3d The
(S.D.N.Y. 1997).28, PrivilegeOct. The explainedcourt that those harmsfiirther

protects “the independencetherefore of “burdening] heavyinclude the press with
press pressthe the subpoenaand need to allow of compliance,”the costs increased

publish freely topics publicto of inter-on requests anonymityfor from sources anx­
scrutiny byest without harassment to being litiga­and ious avoid “sucked into

seekinglitigants ‘fishing tion,”to conduct expedi- makingofsymbolic“the harmand
[unpublished] journaliststions’ into materials in the appear investigativeto anbe

hope maysome judicial system, govern­that relevant of theinformation artn the
ment,up.”turn Id. at *5. parties.”or private Id.

O’Neill, Ap­ pointedIn New Court of New York courts have out thatthe York
peals legislature’s express pass­the for to ex­ inpurposestressed need courts the

•vigilance in“particular ing ‘proble­... safe­ the Shield was “to avoidercise Law
guarding press against integrity offree incursions into thethe theundue matic

” Juryinterference,” “prevent[ing] process,’ Inand undue editorial re Grand Sub­
poenas Co., Inc.,journalisticof ondiversion effort and dis­ Served Nat. Broad.

1052, 1055,ruption pressof functions.” at 68371 N.Y.2d 178 N.Y.S.2d 708Misc.02d
1, 1998)528-29, McKinney’s(N.Y.Sup. (quoting528 523 N.E.2d 277 1990N.Y.S.2d

mConstitution, Laws,(discussing New York arti­ State Ex­Session Memorandu­ of
2331-32)).I, § Department, p.cle 8 from which the Shield Law de­ ecutive See also

Cuthbertson,rives). & To­ 630 F.2dSee also Brown Williamson United States v.
Corp. Wigand, (“The(3d 1980)101678/96, 139, compelledbacco v. No. Cir.147

resource,(N.Y.350827, Sup. production1996 at *3 of a reporter’sWL Ct. materi­
1996)28, (“Attempts significantFeb. to obtain evi­ als intrusioncan constitute a

nonparties[journalists] newsgathering pro-dence from into theas and editorial
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(2d 1987).cesses.”)- Moreover, low, 136,seeking testimony Thatin 811 F.2d 145 Cir.
case,theory inceptionat of thesupportto of the the intent the“exist[ ]their must

Here,“inevitably have to askplaintiffs newsgathering process.”would Id. at 144.
tech­questions regarding reporter’s] “primary relationship”the between[the

investigation,niques conducting pro­for his the Plaintiff was that of aChurcher and
,..of and thebackgrounds reporter gatheringco-authors fessional information

staff, were,and whether from for the Articles that in[publication’s] editorial a source
fact,any experts subsequently publishedor[the author] consulted with under

in the of the investi­ bylineother sources course Churcher’s over the next several
newsgather­intogation inquiries years.the—all

ing protected by Law.”process the Shield Bulow,In von thatthe court held the
Baker, (internal quotation669 F.3d at 109 reporter’s privilege applynot notesdid to

omitted). Although of in­marks none that woman, Reynolds,that tooka Andrea
confidential, “unpublishedformation is the watching the criminal trial ofwhile Claus

are,newsgathering process”of thedetails investigative reportsvon nor toBulow she
nevertheless, Law,byprotected the Shield had about von Bulow’scommissioned wife’s

testimonythe is not “critical orand where Reynolds, “intimate ofchildren. an friend”
necessary” plaintiffs’to maintain the Bulow’s, “primaryvon that herhad stated
claims, a grantedmotion to must bequash commissioningin reportsconcern” the was

Eisinger,by Inthe district court. re No. “vindicating Claus von Bulow” and “[her]
09-10053-PBS, 1458230, *22011 WL at 136, 139,peaceown of atmind.” Id. 145.
(S.D.N.Y. 12, 2011),Apr. sub nom.aff’d Even if toshe later decided collect the

Co.,Baker v. Sachs 669Goldman & F.3d book,publishinformation it in a herand
2012).(2d circumstances,In105 Cir. such gatheredintent at the time she infor-the

“virtuallyit is the Shieldself-evident that to it.publishmation was not
journalist]protect from com­Law would [a

Subsequent havedecisions concludedtestimony.” Baker at 110.pelled
that time frame is not“the relevant when

In her Response, raises twoMaxwell any subjectgatheringfact for the of the
arguments why the she seeksinformation subpoena began, when informationbut the

(1)protectedis not from disclosure: that sought by subpoena gath-atthe issue was
not applythe Shield Law does at all be- McCray, Richardson, Santana,Inered.” re

cause, point,at some Churcher ceased to Wise, Litig., 464,F.Supp.2dSalaam 991
Plaintiff;reporter respectbe a with to the (S.D.N.Y. 2013) (emphasis467 and internal

(2) ap-and to the extent the Shield Law removed).quotation marks hasMaxwell
plies, Maxwell has met the three elements failed to overcome the evidence establish-

qualifiedto forprivilegeovercome the non- ing professionalthat jour-Churcher was a
confidential materials. nalist, very begin-that her intent from the

that, ning relationshipofThe her with the PlaintiffSecond Circuit instructs
gatherin to toreporter’s publishthe was newsdetermining whether information

stories, did, fact,privilege applies, look to or that she in publishthe Court should
manythe on“primary relationshipnature of the news stories based the informar
tion fromrespective partiesthe to she learned Plaintiff otherbetween” deter­ and

years.mine it as the nextwhether its basis sources over the several The“ha[s]
“primary relationship”intent to information between them hasdisseminate the to
alwayspublic garneredthe from that as its basis the intent to“ha[d]relation­

by Auersperg toship.” publicvon Bu­ disseminate the information theBulow v. von
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relationship.” conclusoryfrom Bu­ Maxwell’sgarnered that von assertion that
low, 811 F.2d 145. of the communications”“[n]oneat between

Plaintiffs attorneys/agentsChurcher and
culti­journalistsSuccessful must or newsgather­law enforcement “are in a

sources,of andvate extensive networks 8,ing capacity,” Response at is contradict­
regularly on a va­communicate with them byed toChurcher’s statements the con­

See, e.g.,riety topics.of v.United States trary byand the fact that individuals in
Marcos, JFK,No. 598 1990SSSS 87 CR. categories quotedthose are in the articles

(S.D.N.Y. 1990)74521, 1,at *2 JuneWL (both by anonymous­themselves name and
(“The reporter’s priv­ofunderpinning [the ¶¶ly) 8-10,as sources. Churcher Decl.See
ilege] recognitionin effectivelies the that 3,2,Exs.and & 8.
gathering newsworthyof information in

reporter’sgreat uponmeasure relies the OvercomeMaxwell Has Not theV.
ability to the trust of newssecure Protections of the Shield Law
sources.”). Indeed, frequent, informaloften

arguesMaxwell that infor­“[t]hesources, ifcommunication with even not
sought highlymation from Churcher is

purpose gatheringfor the ofimmediate
in provingmaterial that each time [Plain­article,specificinformation for a is an

told,story is new salacious detail aretiffs]integral part newsgatheringof the overall
11;Resp. at 15added.” see also id. at

process. the doesAccordingly, Shield Law
(arguing that information tothe is “critical

apply only specificnot to thenarrowly
fact).establishing” that But Churcher’s

exchanges conveyswhere the source
newsgathering testimonymaterials andheld,“news.” As the Second Circuit has

an“prove”are not needed to assertion
protects journalists fromthe Shield law

allegedly changing of aabout the nature
newsgathering process,”into“inquiries the

public “story.” Similarly, to the extent thatCo.,as a whole. Baker v. Goldman Sachs &
Motion isthe inconsistent withJoinder2012)105, (2d (affirming669 F.3d 109 Cir.

Churcher,published by thatarticles wouldtoholding applied “unpub­Lawthat Shield
from ofapparentbe the face the Articles

newsgathering pro­lished of thedetails
themselves, invadingnot justifyand wouldcess,” such as who made calls and inter­

newsgatheringLaw-protectedthe Shieldsources,particular techniques forviewed
process.

reporters’ investigation,the the back­and
Maxwell has contended that Churcher’sgrounds of the andcoauthors editorial

testimony necessary”is “critical or to herstaff).
truth because it is “relevant todefense

event,anyIn the e-mails that Maxwell credibility,”Plaintiffs is “the centralwhich
thatsubmits to demonstrate Churcher was However, inin the case.” Id. at 15.issue

fact,inacting journalist,not as a show that lawsuit,any credibilitycivil the of aalmost
consulting with the Plain-even as she was or be a “central issue”—party witness will
separate topics,tiff seeminglyon her over- case,in aall the more so defamation where

arching newsgathering,intent remained falsity underlyingtruth or of the state-
[redacted text]. at makes Churcher’sments is issue. This

anythat no more critical than otherBecause Churcher has established materials
was, is, notjournalist using Plaintiff evidence in this case. Maxwell hasshe and a
source, quashed any authoritya is as a for a wholesale “libelSubpoenaas the cited

“plaintiffs credibilityof the or a ex-consequence protections exception”of the
In re Am.to the Law. Cf.ception”Shield Law. Shield



480

Companies, Inc., 805, of receipt189 Misc.2d within two weeks the date of ofBroad.
2001) this Opinion.808, (Sup.919 Ct.735 N.Y.S.2d

(“[T]he yield only theprivilege may when It is so ordered.
party seeking the material can thedefine

issue,specific generalthan credibili­other
sought-afterto the interviewty, as which

truly necessary proof.”) (citingprovides
Burke, (2d 1983)).F.2d Cir.U.S. v. 700 70

Finally, soughtifeven the information
America,UNITED ofSTATEScontends,as critical as Maxwell shewere

yetnot that she hashas established turned v.
a In“onlyto Churcher as relast resort.”

LIPSKY,Richard Defendant.Jury Subpoenas on Nat.Grand Served
(JSR)11 Cr. 300Co., Inc., 1055,at 683Broad. 178 Misc.2d

(“[Section708 established79-h]N.Y.S.2d Court,United States District
qualified in civil andprivilegethe both S.D. New York.

by requiringcriminal ofcases disclosure
20,Signed December 2016only lastnonconfidential material as a re-

sort.”). reopento PlaintiffsMaxwell seeks
grant-deposition, a motion which has been

ed, awaiting productionand is still further
205, 207, 230;from Plaintiff. Dkt.See Nos.

23,Entry, Epstein’sJune 2016.Minute
(Dkt.quashmotion to has been denied No.

252), quashmotion toand Cassell’s has
part.inbeen denied And all that Maxwell

to “exhaust” enforcementhas done law
sources, apparently, singleis to file a

request. Resp.FOIA at 16 n.7. There thus
remain numerous alternative sources for

maythe information Maxwell seeks. She
conscript “investiga-not Churcher as her

Gonzales,in the 194tive arm” meantime.
F.3d at 35.

ConclusionYI.

above,Upon the conclusions forthset
grantedthe motion of Churcher is and the

Subpoena quashed.is

parties to file aThe are directed jointly
proposed Opinionofversion thisredacted

the Order orconsistent with Protective
notify necessarynonethe that areCourt


