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thatIT FURTHER ORDEREDallege “pat-not a IShere doThe inmates
judicialforunopposed requestPlaintiffs’exercising the discretiongenerallyoftern

Ari-treating one of the 1992 Electionwhile notice Generalin a mannerparticular
(Doc. 100)detrimentally.” isdifferently Publicity Pamphletand zonaindividual

Instead, allege the De-they granted.660-61.Id. at
not ofpattern,in aengagedhaspartment IT IS FURTHER ORDERED:

differently from otherstreating inmateone
(1) anshall file answerDefendantsthatall inmates dif-treatingofgenerally, but

ComplaintAmendedto Plaintiffs’ Secondothers, to it.all or closeferently from
27,Friday, 2016.Mayno thanlatertreat-theory, no one isthe inmates’Under

(2) shall be servedthat initial disclosurescognizableThis is not aappropriately.ed
8,Wednesday, 2016.no later than JuneClause.Equalof Protectiontheviolation

plausiblenot a (3) jointinmates have stated apartiesThe shall filethat the
8 is dis-claim. Claimequal protection Discovery pursuant to Fed-proposed Plan

26(f)missed. no laterof Civil Procedureeral Rule
24,Friday, 2016.than JunethatORDEREDIT THEREFOREIS

98)(Doc. ismotion to dismissDefendants’ (4) Scheduling pursu-that a Conference
followingas to thegranted prejudicewith of 16to Rule Civil Procedureant Federal

Com-Amendedclaims in Plaintiffs’ Second 29, 2016, atWednesday,is set for June
plaint: 504, Dayp.m. in Courtroom Sandra1:30

(in part): Courthouse,1 First AmendmentClaim 401O’Connor U.S. West
efficacy Phoenix,of midazolam.right Street,to know ArizonaWashington

process claimClaim 2: due 85003.Substantive
against paralytic.use of

claims3 and 4: First AmendmentClaims
to about the execution.information

right of ac-6: AmendmentClaim First
to courts.cess

protectionequalof oneClaim 8: Class
CORPORATION,IMMERSIONviolation.

Plaintiff,IT ORDERED that De-FURTHERIS
98)(Doc. istofendants’ motion dismiss v.

following claims in Plain-denied as to the ENTERTAIN-SONY COMPUTER
Complaint:tiffs’ Second Amended LLC,MENT AMERICA et

(in Eighth1 Amendmentpart):Claim al., Defendants.
paralytic.claim as to andmidazolam

No. 16-cv-00857-RMWCaseclaim forEighthClaim 6: Amendment
protocol.tofailure follow Court,DistrictUnited States

claimprocessClaim 7: Procedural due California,N.D.
protocol.for to followfailure Jose Division.San

thatIT FURTHER ORDEREDIS 26, 2016Signed April
ofFirst Amendment CoalitionPlaintiff

Filed 05/19/2016Arizona, Inc., actionfrom thisis dismissed
any amendment wouldprejudice,with as

be futile.
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Atoyama-Little,Akari Morrison and
Foerster, Francisco, CA,San Marc David
Peters, Wilson,Bryan Joseph Morrison &

LLP, Alto, CA,Foerstér forPalo Plaintiff.

Brown,Hugh Kirkland and El-Brandon
LLP, Francisco, CA,lis San David Ro-

kach, LLP, Chicago,EllisKirkland and
IL, Arovas,Gregory S. Kirkland & Ellis
LLP, York, NY, Gregory Gewirtz,New S.

LittenbergLerher David Krumholz &
LLP, Westfield, NJ,Mentlik John C.

LLP,O’Quinn, Kirkland and Ellis Wash-
DC,ington, for Defendants.

PETITIONORDER GRANTING TO
CONFIRM ARBITAL AWARD

1,Dkt. Nos. 38Re:

Whyte,Ronald M. StatesUnited
JudgeDistrict

Corporation peti-Plaintiff Immersion
this an arbitaltions court to confirm award
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Royalty Bearingis aSony EntitiesSony Computer Enter- theagainst defendants
¶ 4.3(a).Id.Sony Comput- Product.”LLC andtainment America

(collectively,Inc.Entertainmenter 2014, disputea theIn arose between
York Convention.“Sony”) the Newunder to 4 con-parties as whether DualShock®

petitionSony opposes the andNo. 1.Dkt. Sony “Royal-inby Japansold aretrollers
pursu-that the award be vacatedrequests InBearing particular,Products.” thety

Yorkof the New Conven-ant to Article Y agreeunable to whether theparties were
§ of Federal Arbitrationtion 10 theand by4 controllers are coveredDualShock®

argu-Dkt. No. 38. The court heardAct. Japanese patents—ofone Immersion’s
1, setAprilon 2016. For the reasonsment patent. tothe ’301 Pursuant the arbitration

below, grants Immersion’sforth courtthe agreement, partiesin theclause the 2007
Sony’s mo-petition to confirm the award. disputethe with Unitedarbitrated retired

re-to is Immersion’stion vacate denied. Judge presid-JamesStates District Ware
quest attorney’sfor is denied.fees Final Awarding. The arbitrator issued a

2015,22, declaring thaton December
I. BACKGROUND manu-“Sony’s ControllersDS4’s Wireless

factured,inincorporated JapanDelaware in afterImmersion is sold or distributed
digital 8,patents covering ‘royaltyseveral are bear-Apriland owns 2014 were and

5.4technologies. Sony Computer ing’ products by ParagraphEnter- as definedtouch
atincorporated Agreement.”in Dkt. No.tainment LLC is of the 2007 38-4America

Delaware, indicated that theSony Computer Entertain- 23. The arbitrator awardand
forSony presentedall issues determi-incorporated Japan.Inc. is in addressedment

proceeding.in Id.manufactures, markets, nation the arbitrationand distributes
2002,PlayStation systems. In Immersion petitions this court to con-Immersion

ofSony in the Cali-sued Northern District award, arguing Sonythat nofirm the “has
fornia, asserting Sony PlayS-that certain opposing” Immersion’slegitimate basis for

patents.products infringedtation its The Sonypetition. opposesDkt. No. 1. Immer-
in Immer-judgmentcourt entered final petition to thesion’s and moves vacate

favor, parties subsequentlythesion’s and 1)grounds:on the award isaward three
agreementinto aentered 2007 settlement ofcontrary policyto the well-established

resolving litigation establishingthe and “a because the arbitratorthe United States
relationship.” Dkt. 38-2new business No. asserting anprecluded Sony from invalidi-

agreement,1.at Under the 2007 Immer- 2)defense, toty arbitrator refusedthe
Sonygranted a license to manufacturesion topertinentevidence and materialhear

exchange“royalty bearing” products in for priorcontroversy—specificallythe art evi-
royalties.of See id. Thepaymentthe relating non-infringementtodence under

agreement “Royalty Bearing Prod-defines law, 3)Japanese the arbitrator mani-and
1)productsucts” as that “thecontain disregarded Japanese by failinglawfestly

.that create tactile sensa-physical means.. infringe-extent ofto determine the direct
2)bythat can felt the user” and aretions necessary predicate findinga for ament as

by at Patent“covered least one Immersion infringement.of indirect
countryin or unit isthe area where such

CON-II. IMMERSION’S PETITION TOsold,manufactured, distributed.”used or
AND TOFIRM SONY’S MOTION¶ 5.4(b). agree-of theId. Section 4.3 2007

VACATEprovides for of certainment arbitration
including asks this court to confirmdisputes parties,between Immersion thethe

Recog-the on theparticular producta or of award under Convention“whether service
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Foreign Sony petitionopposesof Arbi- Immersion’s andnition and Enforcement
pursu-asks court to vacatethe the award(the Convention”),Yorktral Awards “New

ant to Article of YorkV the New Conven-by Arbi-implementedis the Federalwhich
§tion and 10 of the FAA. There are seven(“FAA”) §§9 201-08.tration Act at U.S.C.

grounds refusingfor to confirm or vacat-1 1. award fallsDkt. No. at The arbitration
ing ofan under Article V the NewawardNew York Convention because itunder the

case, SonyYork In this ar-Convention.1legal relationship..arises “out of a .which
gues “recognition or ofthat enforcement

is as commercial” and involvesconsidered
contrary publicthe to theaward would be

not ofpartya that is a citizen the United policy” of the United under ArticleStates
States—Sony Computer Entertainment V(2)(b). Sony argues mayalso that it chal-

§Inc. Id. 202. This court must confirm the groundson thelenge the award based
it of groundsaward “unless finds one the FAA,provided specificallyfor in the under

of recognitionfor refusal or deferral or 10(a)(3)§ pertinentfor tofailure consider
specifiedof the in the 10(a)(4)enforcement award §underand material evidence and

§ thedisregardsaid Convention.” Id 207. for manifest of law.2 See

(e)The yet binding1. not become onArticle V states: award has
the-parties, suspend-set aside oror has beenRecognition and the award1. enforcement of by competent authority country ined a of therefused,may request partythebe at the of which,which, or law that awardunder the ofinvoked,against only partywhom it is if that was made.

competent authorityfurnishes to the where 2, Recognition enforcement of an arbitraland
recognition sought,the and enforcement is may competentrefused if theaward also be

proof that: country recognitionauthority in the where
(a) parties agreementThe to referred to inthe ■ soughtand is finds that:enforcement

were, applicableII thearticle under law to (a) subject of is notThe matter the difference
them, incapacity,under some or the said capable by under theof settlement arbitration
agreement not valid under law to whichis the country;law of that or

or,parties subjected failing anyitthe have (b) recognition of 'theThe or enforcement
thereon, the law of the coun-indication under contrary public policybe to theaward would

made;try where orthe award was .country.of that
(b) againstparty whomThe the award is

10(a)§2. U.S.C. states:given proper 9invoked was not notice of the
appointment of the arbitrator of the arbi-or any following the UnitedIn of the cases

proceedings wastration or otherwise unable in for district whereinStates court and the
case;present his orto may an orderwas made makethe award

(c) The award deals with differencea not vacating upon application ofthe award the
contemplated by fallingor not within the any party to arbitration—the

arbitration,terms of the submission to or it (1) by corrup-procuredwhere the wasaward
beyond means;contains decisions on the tion, fraud,matters or undue

arbitration,scope provid-of the submission to (2) partiality or cor-where there was evident
that, them;on submitted arbitrators,ed if the decisions matters ruption either ofin the or

separatedarbitration can be from those not (3)to guilty ofthe were mis-where arbitrators
submitted, partso of the award which hearing,that refusing postponeto theconduct in

shown,decisions on matters submitted to refusingcontains upon or in tosufficient cause
enforced;recognizedmayarbitration be and pertinent material to thehear evidence and

byanyor controversy; other misbehavioror of
(d) composition authority any party preju-The of the arbitral beenrights of havewhich the

diced;procedure inor the arbitral was not accor- or
or, (4) pow-agreement parties, theirof the arbitrators exceeded'dance with the where the

ers,failing agreement, that aimperfectlywas not in accor- so themsuch or executed
final,mutual, uponcountry award thewith law of the where the and definitedance the

subject matter submitted was not made.place;arbitration took or
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both Articleof review is under Vat 9. Immersion contends that standardDkt. No. 55
10.”)).and(9 U.S.C. sectionofthe enumeration defenses“Convention’s

Sony may not chal-is and thatexclusive” argues applicationthat the ofImmersion
grounds.on FAA Dkt.lenge the award open question inFAA is still andefenses

45No. at 17. 45Circuit. Dkt. at 17 n.4the Ninth No.
■ LaPine,(citing 2008 at *5WL 2168914Conyen­V(l)(e) of the YorkArticle New

(“[w]hether, groundsin to theadditiontomaythat a court refuseprovidestion
Convention,ofin Article V thespecifiedthat been “set asideconfirm an award has

standards embodied inthe ‘domestic’by authority ofsuspended competentor a
applyFAA toChapter I of the review ofwhich, law ofcountry in or thethe under

falling under the Con­an arbitral awardTherefore,which, that award was made.”
in the Unitedvention and made Statesargues, specificallythe “ConventionSony

open inquestionunder American law is aninthat the state .thecontemplates which..
Circuit.”)). However, weightNinth thethemade, to aside orwill be free setisaward

applying FAAauthorityof favors defensesin itsmodify an withaward accordance
York Convention'to New arbitrationpanoplyfulldomestic arbitral law and its

in theawards made United States. Immer­express grounds for relief.”impliedof and
Circuit casesion cites one Eleventh ad­Team TankersAm. Co.Zurich Ins. v.

indressing an award rendered the UnitedA.S., (2d Cir.2016),584, quot­811 588F.3d
holding “noand that defenseStatesAlghanim Sons v.ing Ahmed &Yusuf

against of an international ar-­enforcement(2dUs, 15,Inc., 126 23Toys “R” F.3d
2Chapterunder of the FAAbitral awardCir.1997). Sony approachnotes that this

[any] grounds specifiedis on notavailablecircuits,adopted by as wellhas been other
by Indus. Risk Insurersthe Convention.”See,in circuit.byas a court thisdistrict

GmbH,Gutehoffnungshutte 141v. M.A.N.UnderwritingArio v. Memberse.g., of
(11th Cir.1998).1434, However,1446F.3dLloyds YearSyndicate 53 at 1998 offor

explicitlydid notthe Circuit ad­EleventhAccount, (3d277, Cir.2010),618 292F.3d
V(e)(l).the effect of Article Thisdress2010) (“When(Dec. 7, bothas amended

any authoritynot of othercourt is awareof anthe the enforcementarbitration and
holding that domestic standards reviewoffalling occurunder the Conventionaward

fallingtoapplydo not an awardarbitrationStates,in no conflictthe United there is
inunder New York Convention but madethe the domesticbetween Convention and

the United States.V(l)(e)FAA of the Con­Articlebecause
absence,FAA •incorporates the domesticvention guidanceIn ofthe further

to or sus­allows awards be ‘set asideand Circuit, thefrom the Ninth court inter­
authority ofpended by competenta the V(e)(l) contemplatingprets Article as re­

country in which... that award was made.’ authority ofby competentview a the
Here, inplacethe arbitration tookbecause country in an made.which award was
Philadelphia, the action Therefore,and enforcement Sony’sthe court ar­considers

brought Philadelphia, mayin wealso guments vacatingwas for the underaward
law,apply including the do­United States both the New York and theConvention

standards.”);FAAmestic and its vacatur for under thedomestic standards review
Kyocera Corp.,LaPine v. No. C 07-06132 FAA.

MHP, (NJD.CaL2168914, *52008 atWL
PolicyA. Public23, 2008)May (finding forthat awards

in the under the Sonyrendered United States seeks' to vacate the award
Convention, royalties uponit aappropriateYork “the “awarded basedNew because
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See,infringement of ’301finding e.g.,of indirect the Dkt. No. 45 (Sony’s Brief Con­
Patent, barring Sony frombut did so while cerning Availabilitythe of Invalidity De­

inraising any invalidity violationdefenses” Arbitration,fenses in the dated November
policy against excludingof publicthe inval­ 7, 2014) (citingat 3 Energy,Baseload Inc.

idity Dkt. 38 at 11. Immer­defenses. No. Roberts, 1357, (Fed.Cir.v. 619 F.3d 1362
1)responds Sony raise asion that cannot Therefore,2010)). the court finds that al­

notpublic policy challenge now that- it did though Sony expressly arguedid not that
arbitration, 2) Sonyin has- notassert the violating publicarbitrator was policy

that the the “mostshown award violates arbitration,during Sonythe -raised the
morality justice’! inbasic notions of and it publicfacts to itssupportnow uses

States, required applica­the United as for policy argument and maintained that waiv­
publiction of Yorkthe Convention’sNew of invalidityer an defense must be clear

3)defense, notpolicy maythe en­court unambiguous.and
gage in novo ofde review the arbitrator’s

Legal for2. PublicStandardinterpretation agree­of the arbitration
Policy Defense4)ment, public policy byand the identified

partiesThe agree legaldo not theonSony againstnot specificallydoes militate
of,applicationfor public poli­thestandardbythe relief theordered be­arbitrator

cy defense. arguesImmersion that “[i]nitcause is irrelevant to the facts of this
recognition of favoring up­a presumptioncase.
holding international arbitration awards

Obligation Argument1. to Raise Convention,” public policyunder the the
”in Arbitration narrowly’ “ap­defense “is ‘construed and

objects Sony’s public poli­ plies onlyImmersion to or enforce­when confirmation
oncy arguments Sonythe foreignbasis that did ment of a arbitration award ‘would

public duringnot its policyraise concerns the forum state’sviolate most basic notions
”4, (citingthe Dkt. No. 45 atarbitration. 12 of morality justice.’and See Dkt. No. 45

Am., E., Inc.,Marino v. Writers Guild (quoting Ministryat 12 Supportof &of Def.
(“it1480, (9th Cir.1993)992 F.2d 1484 is the Armed Forces the Islamic Re­for of

maywell that a not sitpartysettled idle public Inc.,Sys.,Iran v. Cubic 665of Def.
through procedurean arbitration and then (9th1091, Cir.2011)).F.3d 1096-97 On the
collaterally attack that onprocedure hand, Sonyother contends that there is
grounds not raised before the arbitrators circuit,applicableanother standard in this

adverse”)).bewhen the result turns out to “(1)which the courtunder must thatfind
Marino,In challenging party objectedthe explicit,an pub­well defined and dominant

to procedures- onlythe afterarbitration the (2)policy policylic exists... and that the is
case, Sony challengesaward issued. In this specifically againstone that militates the

the enforcement of the itself asaward byrelief ordered the arbitrator” in order
contrary public policy, “questionto and a

publicto an policyonvacate awardof public policy ultimatelyis one for reso­
grounds. at 12 (quotingDkt. No. 38 Mat­by Facilitylution the courts.” Aramark

League Mgmt.thews v. Nat’l FootballUnion,Employeesv. Serv. Int’l Lo­Servs.
Council, 1107, (9th688 1111 Cir.F.3d(9th1877, CIO, 817,cal AFL 530 F.3d 823
2012)).Cir.2008). Furthermore, arguedSony dur­

Sony appear disputedoes not to that theing scopethe arbitration that the of the
V(2)(b) pub-New York Convention Articleinvalidityarbitration itsshould include de­

onlyfense, policy applieslic con-of defense whereand that release such defenses
requires a violate the forum statersunambiguousclear and waiver. firmation would
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reasons,” includingjustice. cially created violationmorality andofmost basic notions
vacating anpublic policy*of for arbitrationofthat enforcementSony arguedoesNor

in to the enumeratedaward additioncountry’sthiswould violatethe award
FAA); Diapulse Corp.grounds in the ofmorality justice.andofnotionsmost basic

1108,Carba, Ltd., 626 F.2d 1110Am. v.isHowever, issuealthough the award at
(2d Cir.1980) contravention of(“AlthoughConvention,Yorkgoverned by the New

specificofpublic is not one thepolicyin the Unit-was conductedthe arbitration
forth in section 10grounds for setvacationdiscussed, Sonypreviouslyed States. As

Act,Arbitration an awardof the Federalboth thethe award undermay challenge
compelsif it the violationmay set asidebethe FAA stan-andYork ConventionNew acceptedcontraryor to a andof law is well

Therefore, court con-thedards of review. public policy.”).deep rooted
challenge ispublic policysiders awhether

Associates,In v.Hall Street L.L.C. Mat­Sony the FAA.to underavailable
tel, Inc., Supreme Court 'held thatthe

provide“§§ofpolicy respectivelyis not one 10 and 11 thepublicofViolation
expeditedfor va-­groundsFAA’s exclusivevacatingfor angroundsthe enumerated

576, 584,552catur and modification.” U.S.supra§ of FAA. See10 theaward under
(2008).1396, 254128 S.Ct. 170 L.Ed.2dhowever,is, judicially-createdan.'2. There

The Hall Street decision addressed wheth­refusingfor to enforcepublic policy basis
§§in 10 and 11 of theprovisionser thePaper­See Unitedaward.an arbitration

“open expansion by agree­FAA towereMisco,Union, AFL-CIO v.workers Int’l
parties;ment” the Court did notof the364,38,Inc., 29, 108 98484 U.S. S.Ct.

reject public policyor aseven discuss(1987) that refusal(explainingL.Ed.2d 286
vacating an award.grounds for Nonethe­isto enforce an arbitral award which

less, the decision has resultedHall Streetagainst policy specific applica­is “apublic
uncertainty continuingin as to thesomedoctrine, ingeneral rootedtion of the more

non-statutory grounds—suchof asvaliditylaw, maythat a court refusethe common policy—as a basis forpublicofviolation
law orto enforce contracts that violate vacating Compare,an award.arbitration

v.(citing & Co.public policy”) GraceW.R. e.g., Corp. Freeport v. UnitedTitan Tire of766,Workers, 757, 103461 U.S.Rubber Steel, Rubber,Paper Forestry, Mfg.,&
(1983)).2177, Al­L.Ed.2d 298S.Ct. 76 &Energy, Allied Indus. Serv. Workers

topolicy defense en­though publicthe 708, (7thUnion,Int’l 734 F.3d 717 Cir.
con­developed primarily in theforcement 2013) notCourt did overrule{“Hall Street

arbitrations, it hasdisputetext of labor Grace,orCoal W.R.Eastern Associated
to FAA review ofappliedbeen arbitration arecognized public policyboth of which

See, v. Ins.e.g., U.S. Ins. Co.awards. general prohibitionto onexception theLife
559,California, Fed.Appx.160 awards”),overturning with Fra­arbitratorComm’r of

(9th Cir.2005), LLC,on denial563 as amended Corp.,zier CitiFinancial 604 F.3dv.
2006) Cir.2010) (“We(Jan. 10, 1313, (11th thatreh’g en banc 1324 holdreh’g andof

judiciallyrcreated for vacatur areour basesSupreme(noting in FAA case that “the
Street.”).Halllonger lightno valid in ofin that anrecognized principlehasCourt

public policythat violatesarbitral award explicit-Ninth Circuit has notWhile the
reason”);thatmay be for Sheldonvacated public policyofly validitythe aaddressed

(10th1202,269 1206Vermonty, F.3d vacatingv. as for an arbitrationthe basis
Street,3Cir.2001) Halljudi­handful of under the FAA after(recognizing “a award

contrast, grounda for vacatur” under3. In the has confirmed validNinth Circuit "remains
10(a)(4).”disregardvalidity part §of “manifestthe continued the FAA it is a of"because

Street, findingpostof the law” -Hall that it
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2)policy appears public policy” “specifical-to have dominant thatpublicthe defense
ly againstsurvived. The Ninth Circuit has considered bymilitates the relief ordered

public policy in at leastthe one Alturas,Citydefense the arbitrator.” 2014 WLof
LagsteinFAA case after Hall Street. See 1255848, Aramark,(citingat *6 530 F.3d

■Lloyd’s,v. Certain Underwriters Lon­ 823).at at
don, 634, Cir.2010)(9th607 F.3d 641 n. 4

3. for Review(rejecting conclusion that Standard of Arbitrator’sdistrict court’s
publicaward policy because Conclusionscontravened

finding onlywas based on district court’s Sony publicthat policyasserts the
“generalized publicof policy,” ratherview question requires de novo ofreview the

overriding publicthan “an inpolicy rooted arbitrator’s conclusions. See Dkt. No. 38 at
something generalmore than consider­ Tire,12 (citing Titan at734 F.3d 717

interests”)supposedations of public (citing (“once public policy raised,a question is
Stead Motors Creek Auto.Walnut v.of we it by takingmust answer the asfacts

1173, 1200,LodgeMachinists No. 886 F.2d arbitrator,byfound the reviewingbut the
(9th Cir.1989) (en banc)).1212-13 Al­ novo”) (internalarbitrator’s conclusions de

though Lagsteinthe Ninth inCircuit noted omitted);citations Coast Indus.Gulfdisregard”that “manifest survives Hall Co., USA,Union v. ExxonWorkers 991
Street, public poli­the court considered the (5th244, Cir.1993)).F.2d 249 Sony furthercy argument assessingdefense without its

argues interpretationthat the of the arbi­
validity,continued 607 at 641 nn. 4-5.F.3d

law,tration contract ais matter of requir­The Eastern District of California has also
ing byde novo this Dkt.review court. No.considered to vacate an FAAwhether at 12 (citing Westport Corp.38 Ins. v. N.public policy grounds, againaward on

869,Relief, F.Supp.3d76 878Californiastatingexplicitly publicwithout that the
(N.D.Cal.2014) (“under law,California thepolicy defense survives Hall Street. See

contract,interpretation of a including theCity Alturas Consultingv. Adkins En­of any questionresolution of is aambiguity,Inc., 2:13-CV-00354-TLN,gineers, No.
court”)).of for thelaw Immersion asserts(E.D.Cal.1255848, 26,2014 WL at *6 Mar.

that there is no support applyingfor de2014) (“Ninth recognizesCircuit a narrow
novo review anof arbitration award underexception to ofenforcement arbitration
the No. 45 4-5. isFAA. Dkt. at The courtawards the FAA an isunder when award
not that ofconvinced de novo review thecontrary public policy.”) (citingto Mat­

interpretationarbitrator’s of the 2007 arbi­thews, 1111; Aramark,688 F.3d at 530
agreement appropriate.tration is823; Motors,atF.3d and Stead 886 F.2d at

1212-13). anyThe court not ofis aware Sony disputedoes not that the ar­
authority in this suggestingcircuit that the authoritybitrator had the to determine
judicially-created public policy defense is invaliditywhether defenses were within
unavailable after Hall Street. 4scopethe of arbitration. Dkt. 55 atNo.

(“There disputeis no that the arbitratorkeeping Supremewith CourtIn
issue,authority tohad decide this whichprecedent,and Ninth Circuit the court

specifically by parties.”).tenderedwas theconcludes that an withinarbitration award
A “court to an arbi-­must defer arbitrator’spurviewthe of the FAA vacated ifmay be
trability parties submit­decision when thethe court finds that enforcement would

1) Op­to First“explicit,violate an and ted that matter arbitration.”well defined

Club, Associates,Comedy Improv non-statutory grounds vacatingfor an awardInc. v. W.
1277, (9th Cir.2009). Comedywere in553 F.3d 1290 No other discussed Club.
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clear,itself,question” is at all-Kaplan, 514 U.S. notChicago, Inc. v. whichtions of
1920,943, 985938, support131 L.Ed.2d no in Ninth115 S.Ct. cases find Circuitsuch

(1995); Corp.E. Associated Coal v. Aramark,see also 530 at 823precedent. See F.3d
Am., 17,Dist. 531Mine Workers (“InUnited forreviewing possi­an awardarbitralof
462,57, 61-62, 148121 S.Ct. L.Ed.2dU.S. .a courtpublic policy..of isble violations“(2000) (where parties ‘bargainedhave354 questionto or theauthorized revisitnot

of theirfor’ ‘arbitrator’s construction’the reasoning pro­fact-finding or the which
“set aside theand courts willagreement,” added)award.”)the (emphasisduced

interpretation of what theirarbitrator’s Workers, Local(quoting Bhd. Elec.Int’l ofinstances”)inonly rareagreement means Niagara Corp.,v. Mohawk Power 14397
Am. v. En­(citing SteelworkersUnited of (2d704, Cir.1998)); Stead MotorsF.3d 716

593, 599,Corp.,& Car 363 U.S.ter. Wheel Auto.Creek v. MachinistsWalnutof(1960)).1358, 14244 De80 S.Ct. L.Ed.2d 1173,Lodge Int’l Ass’nNo. Machinistsofappropriatenot because thenovo review is Workers, 1200, 1211Aerospace 886& F.2dtheparties agreed that arbitrator would
Cir.1989) (“Nor(9th does the fact that it iscontract,interpret the and an “arbitrator’s

possible publicinto ofinquiring violationapowersofinterpretation scopeof the his is
doingexcuse court for thepolicy a arbitra­of deference asto the same levelentitled

task”) (Misco,(quoting 484tor’s atU.S.onhis determination the merits.”
45, 108 364)).S.Ct.Techs., Inc., 442Corp. Lucent F.3dSchoenduvev.

(9th Cir.2006)727, (“policy concerns733 evaluatingpurposesFor of whether
requiring to the arbitrator’s de­deference public policy themakes award unenforcea­

equally applicableon the merits arecision ble, agreementthe thecourt considers as
interpreta­reviewing arbitrator’sthewhen byconstrued the arbitrator. See E. Associ­

agreement”);of Ox­tion the submission cf. 61-63,Coal, 121ated at 462531 U.S. S.Ct.—Sutter,LLC U.S.Health Plans v.ford (adopting interpretationarbitrator’s of2,—, 2064, 2068 186133 n.S.Ct. evaluatingfor of wheth­purposescontract(2013) that court(noting113 aL.Ed.2d
public policy);er award violates W.R.may anreview de novo arbitrator’s arbi-­

(“IfGrace, 766,461 103 S.Ct.at 2177U.S.cleartrability determination absent evi­
interpreted bythe contract as [the arbitra­partiesthat thedence the arbitra­wanted

explicit public policy,violates sometor] weissue).to thetor decide
it.”)enforcingobliged to fromare refrain

authority Sony doesbyThe cited added). case,(emphasis In this the arbitra­
in­suggestnot contractotherwise. While agreement to ex­tor- the 2007construed

may question of un­terpretation be a law ofclude arbitration defensesinvalidity
law, notthat aloneder California does scope.from its The court must assess

toapplythat review shouldmean de novo an onaward arbitrationwhether based therole ofan award. The an arbi­arbitrator’s
agreement by -theinterpretedas arbitratorlaw,reaching conclusions ofrequirestrator

public policy.aviolates well-definedrequiredthe court “isyet byconfirmation
ofmisinterpretationsin of...even the face Policy Specifically4. PublicWhetherPierce,Lynch,v. Merrilllaw.” French

Against EnforcementMilitatesSmith, Inc., 902, 906Fenner & 784 F.2d
Lear, Adkins,Relying v. 395Inc. U.S.Cir.1986) omitted).(9th (internal citation

(1969)653, 1902, 610S.Ct. 23 L.Ed.2d89the extent that the from otherTo cases
Flex-Foot, CRP, Inc., 238and Inc. v. F.3dSony for novobycircuits cited call de
(Fed.Cir.2001), aSony pub-identifies1362of onreview an “arbitrator’s conclusions”

ofpolicy favoringlic “the full and free useanything public policyother than “the
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policy agreementapublic”—specifically licensingan settlementideas in the earlier
•patent.against restricting on validi- thepatentattacks

674, 670,Lear,ty. 395 at 89U.S. S.Ct. Flex-Foot,In infringeran accused had
(1969). Sony argues1902 thethat Federal “any invaliditywaived and all and unen-

policythis toapplied in Flex-FootCircuit forceability any litiga-in futuredefenses
invalidity mayhold an defensethat be tion, arbitration,' or proceeding”other in a

unambiguousonly if andexcluded a clear agreement. 238 F.3d atsettlement 1364.
Sonywaiver found.is F.3d at 1370.238 The CircuitFederal whetherconsidered

argues that the award violatesarbitration contractuallythe waiver the ac-estopped
public policy the arbitrator exclud-because infringer assertingcused from an invalidi-

invalidity scopefrom theed its defense of ty subsequent infringementindefense a
though Sonythe arbitration did noteven suit on the same The Cir-patent. Federal

clearly unambiguouslyand waive the de- ofweighed importantcuit “the en-policy
suggestfense. Immersion notdoes that agreements” againstsettlementforcing

Sony clearly unambiguouslyand waived its
patent“the prescriptionfederal laws’ ofRather,invalidity defense. Immersion ar-

competitionfull free in the ofand use ideasgues public policy bythat the identified
reality part publicthat in ofare a theSony is irrelevant to the arbitrator’s deter-

domain,” that in-found the accusedandinvaliditymination that defenses wasthe
contractually estoppedfringer wasparties’ agree-not thescopewithin the of

“[bjased unambiguouson the andclearment The court thatto arbitrate. finds
“ininvaliditywaiver” of its defenses thepublic policy does not specifically militate

agreement voluntarilysettlement enteredagainst of the arbitrationenforcement
1370;by parties.”into the 238 F.3d at seeaward in case.this

Baseload, (“invalidityalso 619 at 1362F.3dPolicya. Public in Lear and Flex-Foot
unenforceability mayand claims be re-

Lear, Supreme rejectedIn the Court the leased, ofonly languageif the thebut
estoppel, previ-doctrine whichof license agreement or clearconsent decree is and

ously operated apreventto licensee from unambiguous”). Sony that thisrequests
thechallenging validity of the licensor’s bythe“apply analysiscourt same theused

patent royaltiesa suit forin under the in No.Circuit Flex-Foot.” Dkt. 55Federal
656, 89agreement.license 395 U.S. at not disputeat 1. Immersion does that

S.Ct. recognizingWhile that “the1902. law publica butpolicy,these cases establish
of purchaser repudi-tocontracts forbids a argues is not be-policythethat relevant

simplyate his he laterpromises because pre-cause the arbitration award does not
bargainthebecomes dissatisfied with he challenging validity.Sony from Dkt.vent

made,”has the that poli-Court found such No. 45 15-16.at
cy “im-outweighed bywere theinterests

Scopeofb. DeterminationArbitrator’sportant inpublic permitting fullinterest
Agreementof Arbitrationin ofand the usecompetitionfree ideas

proceedings,theDuring arbitrationreality part publicinwhich theare a of
defense,invaliditySony and.asserted andomain,” noting “maylicensees oftenthat

invalidityobjected wasImmersion notthatenoughbe onlythe with eco-individuals
agreement toscope of arbi-the thewithinchallenge patenta-nomic to theincentive

No, partiesat 2.38-6 TheDkt.bility discovery.” 395 trate.anof inventor’s U.S.
issue, arbitrator668-670, Therefore, and issuedbriefed thethe theat 89 1902.S.Ct.

4.3, 5.1,3, considering SectionsCourt that a was not es- Orderheld licensee No.
agreement con-challenging validity and of the andtopped based on 9.17 2007from
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patent,unenforceability non-Gaminga Field of Use wheth-invalidity andeluding that
agree- patentof that beenscopethe the er or not the asserted hadwere not within

Id. 13. purposes determiningment to arbitrate. for ofat “arbitrated”
4.3(1).1 ofstepunder Sectionfield of useAgreementof the 2007 ad-Section 4.3

NotwithstandingDkt. No. 38-6 atSee 7-10.particu-“as to adisputesdresses whether
any language,“in event” thethe arbitratorSonyproductlar or service of the Entities

not applythat the sentence did tofoundforthBearing and setsRoyalty Product”is
‘Gamingof inproduct“an arbitration a thearbitration. Dkt.procedurescertain for

arbitration at inField of ”—the issueUse’¶ 4.3(a). stepfirst ofNo. the37-4 Under
atthis case. Id. 8. The arbitrator conclud-procedure forth thethe set inarbitration

bring invalidity5.1 noted that Section didbe,agreement, “if need the arbitrator shall
scopewithin the of arbitration. Id. at 13.in-allegedlywhether thefirst determine

fallproducts or withinfringing services 9.17 deals with the terminationSection
of Gamingthe definition the Field of Use.” toof and not Dkt.licenses covenants sue.

¶ 4.3(a)(1). productsIf the orId. accused ¶No. 9.17. The arbitrator interpreted37-4
definition,fall “theservices do within the permit Sony challengethis to tosection

if prod-shall then thearbitrator determine validity enforceabilitythe or of Im-any
anyuct or service falls within license judicialanymersion “in or admin-patents

thisgranted Agreement and wheth-within proceeding,” anyistrative but noted that
infringing productsor allegedlyer not the challenge givesuch would Immersion the

byare one of the Immer-covered or more power to terminate certain licenses and
¶ 4.3(a)(2). 4.3(d)sion Patents.” Id. Section at 12 (quotingcovenants. Dkt. No. 38-6

provides partiesthat the “shall have no ¶ 9.17(a)®). TheDkt. No. 37-4 arbitrator
obligation any disputeto claim orarbitrate Section 9.17 suchinterpreted that “a dis-
other those set inexpresslythan forth

pute provideunder 4.3 would notsection¶4.3(a) 4.3(b).” 4.3(d).and Id. InSections
terminatingImmersion with basis fora3,Order No. the thatarbitrator found

or Id. at 13.licenses covenants.” The arbi-not expresslySection 4.3 did set forth an
concluded that nottrator Section 9.17 didobligation to disputea inval-arbitrate over

invalidity scopewithin thebring of arbitra-idity or Dkt. No.unenforceability. 38-6 at
tion. Id.12.

Agreementc. Whether Arbitration5.1(a)(i) Sony’sSection cove-deals with PolicyPublicViolatesSony’snant to sue. covenant not to suenot
effectivelyThe arbitrator es-­if Sonywill terminate forsuesImmersion

fromtopped Sony asserting invalidityanpatent infringement anyon inpatents
on andefense based earlier settlementGamingof use thefields other than Field

theyagreement; go,So far as these facts¶ 5.1(a).of Dkt.Use. No. 37-4 Section
line those in Lear andup with Flex-Foot.5.1(a)(i) on to thatgoes any“[i]nstate
However, the inarbitrator this case de­Sonyevent shall be tothe Entities free

only of it­scopethe the arbitrationfinedany resppetassert defenses with to the
did not assess whether the termsself—hearbitrated,patents upon includingsued or
■of agreementthe settlement affectedinvalidityto ofbut not limited defenses

Sony’s ability challenge validityto the ofunenforceability patents.”and of such The
any patentsImmersion outside of the arbi­5.1arbitrator determined Section wasthat

No. 12by tration context. See Dkt. atonly triggered that 38-6circumstances
(“Immersion Sonythatterminate the not to n.12 contends thewould covenant sue—

by may disputeorspecifically, asserting challengea suit Immersion the va-Entities
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lidity enforceability anyor of pertainsof the Im- patentto a that is shown to be
any judicial invalid,mersion Patents in or adminis- is no patent infringed.there to be

proceeding.trative The Arbitrator declines But the allocation of per­the burden to
accuracyto on ofcomment the this conten- questions,suade on these and the timing

tion”). inThe issue raised this iscase for presentationsthe of the argu­relevant
Sony righthas a to raise ments,whether an inval- are concerns of central torelevance

idity parties’if agreeddefense even the to orderlythe ofadministration the ,patent
infringementarbitrate alone. system.”), “Though an invalid claim cannot

give liabilityrise to infringement,forSony argues that Flex-Foot makes
infringedwhether it is entirelyis an sepa­public policy“clear that the considerations

question capablerate of determinationin “applyat issue” Lear in the arbitration
without regard to its validity.” Pandrol12;context as well.” Dkt. No. 38 at Dkt.
USA, LP Products, Inc.,v. Ry.AirbossHowever,No. 55 at 5. Flex-Foot does not

1354, (Fed.Cir.2003)320 F.3d (quoting1365address an arbitrator’s exclusion of inval-
dtronic, Inc. v. Cardiac Pacemak­Rather,idity defenses. the Federal Circuit Me­

ers, Inc., 1563, (Fed.Cir.721 F.2d 1583considered the district court’s decision to
1983)). agreementAn to infringe­arbitrateSpringlite’sconsider invalidity defense

not, itself,ment but not invalidity bydoespost-arbitration.4- The waiver in Flex-Foot
prevent a party from challenging patentwas clear ambiguous—thereand is no rea-
validity outside of theson to arbitration.think that the Federal Circuit would

permittedhave infringerthe accused to Furthermore, policy goalsthe Lear are
an invalidityassert in any pro-defense implicatednot in proceedingan arbitration

ceeding. But importantit is to note that way theythe same are in litigationcivil or
Flex-Foot notdoes hold that clear and patent proceedings.office findingaWhile
unambiguous requiredwaiver is in order invalidity byof an mightarbitrator relieve
to invalidityexclude defenses arbi-from challengerthe of an obligation pay roy-to
tration. Nor does Flex-Foot pub-hold that alties, it promotedoes not “full and free

policylic against agreementmilitates an to competition in ofthe use ideas” because it
infringementarbitrate invalidity.without binding onlyis on topartiesthe the arbi-

tration; Lear, 670,395 at 89 S.Ct.U.S.“[Ijnfringement invalidityand
public might by1902. The' anbe servedseparate law,”patentare matters under
invalidityarbitrator’s ifdetermination therequirementand is no theythere that be

infringer prices,accuses lowered its butproceeding.determined in the same Com­
—USA, Inc.,mil Sys., technologyv. Cisco the covered would not be re-LLC U.S.

-, 1920, 1928-29,135 publicS.Ct. 191 turned to the domain and the com-L.Ed.2d
(2015) (“To sure-,883 if petition “repressedbe at of still bythe end the would be

day, 664,an act that would have an patents.”been in­ worthless 395 atU.S. 89
fringement (1969). Therefore,or an infringeinducement to S.Ct. 1902 the court is

,4. gliteThe arbitration clause in Flex-Foot stated a with the"filed motion district court to
"[a]ny bythat invaliditydecision arbitration shall be the consider thevacate andaward

productlimited to the issue of awhether defense.” Parts B Cir-A and of the Federal
made, scope analysisused or sold ... falls within the cuit's address the arbitration award

thereof,patent any patentof ofclaims ...” 238 and theF.3d district court's affirmance
disputeat While the part analysis1366. was arbitrated and while C of the Circuit’sFederal

panel infringement,the solelyfound and the "arbi- focuses on of "thereview district
Springlite’stration holding” Springlite estoppedaward did not address court's that was

challenge validity patent.” challenging validityto the of the patent.‘363 from the of the Id.
1364, added).Subsequently,238 Sprin- (emphasisF.3d at 1367. at 1366-67
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Hear Perti-specifically B. to Evidencepolicy, Refusalpublicnot convinced that
Contro-Material to thenent andagreement toagainst parties’militates the

versyonly.infringementarbitrate
10(a)(3),§9 aUnder U.S.Cpermitted toif is notSony responds that

an “where themaycourt vacate awardarbitration,ininvalidity a defenseraise as
inguilty of misconductarbitrators werechoice ofputis then to the Hobson’s“it

hearing, uponthepostponerefusing toaltogether or re-abandoning invalidity
shown, refusingor toinsufficient causenouncing important contractual benefits

topertinent materialhear andevidenceDkt.for.” No. 55 atalready paidthat it has
anycontroversy;the or of other misbehav­agreement2007of the5-6. Section 9.17

rights any partyof havebyior thewhichSony’s li-to terminateallows Immersion
enjoyprejudiced.”been “Arbitrators widevaliditythe ofSony challengesifcenses

exchangethe of evi­requiretodiscretion“judicialpatents in other orImmersion’s
evidence,dence, ortoand admit excludearguesSonyproceedings.administrative”

Ins.they see fit.”how and when U.S. Lifeeffectively es-that provisiontermination
Co.,Nat. Ins. 591 F.3dSuperiorCo. v.raising anyinSony invalidityfromtops Cir.2010)1167, (9th (internal quota­1175thetherefore arbitrationproceedings, and omitted). To fortion meet the standard

public poli-Learagreement implicates the award,vacating the the arbitrator’s refusal
cy concerns.

to hear “must demonstrate badevidence
toarbitrator was authorized deter-The. togrossfaith or so as to affir­amountbe

scope agreed tomine the of the arbitration 40,Misco, atmative 484 U.S.misconduct.”
parties. Accordingly, theby the arbitrator Sony argues108 S.Ct. that the award364.

only asconsidered Section 9.17 it related should be because the arbitratorvacated
arbitration, determiningscopeto the of prior “perti­refused to hear art evidence

provisionterminationthat Section 9.17’s infringementnent toand material” the
triggered bynot the arbitration andwas 9(citingDkt. No. 38 at 16controversy.

Section, bring in-that not9.17 did 10(a)(3)).§ The concludesU.S.C. courtSon/s
validity scopethe of thewithindefense ofguiltythat arbitrator was notthe mis­

explicitly de- givearbitration. The arbitrator torefusing weightin to theconduct
agree-to theclined consider whether 2007 ofprior non-infringement.art evidence

permitted challenge validitySonyment to stipulated JapaneseThe thatparties
judicialany proceed-in or administrative apply infringementtopatent thelaw would

ing. 12No. 38-6 at n.12. SectionSee Dkt. question Dkt. 38-4 at 10. In the FinalNo.
may public policyitself under9.17 violate Award, arbitrator Immer-the addressed
prevents Sony challengingif itLear from show, among thing,to othersion’s need

validity patents,of but theImmersion’s Controller anthat Wireless wasthe DS4
enforceability provisionof the termination “indispensable component for how the ’301

not Theis before this court. arbitrator problem providingthe ofPatent resolved
that tofound Section 9.17 was unrelated inpluralitytactile to a of users”sensations

ofscope arbitration. Thethe the existence infringementproveorder to underindirect
provisionan termination doesof unrelated that aJapanese arguesat 13. Sonylaw. Id.

expand parties’of arbi-scopenot the the if itcomponent “indispensable”cannot be
agreement agree- art,ortration invalidate an that the arbi-priorexisted in the and

to infringement priorment The toarbitrate alone. trator hear art evidencerefused
policyfinds no that rele-public basis for vacat- that “would have thecourt established

operationand of the ac-ing the vantaward. structure
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good-faithof ofa belief andwas well- invalidity,cused DualShock® controller
not for“indispensability” requirementin the Dkt. No. 38 at 8. thepriorknown art.”

No,infringement. Dkt. 45See at 18.Award,an the arbitra-In Interim Final
weight Sony’stoto evi-givetor “declined -However, the arbitrator’s deci­

and, infringementthatargument isdence give weightsion not to to priorthe art
by prior Dkt. No. 38-3 at 8precluded art.” toevidence does not constitute refusal

Sony’sThe reasonedn.2. arbitrator that pertinenthear and material un­evidence
toargument an affirma-“was tantamount 10(a)(3).§der The court is somewhat

defense,” and’ therefore thetive outside troubled theby arbitrator’s conclusion that
arbitration, thoughofscope the even “such of argu­consideration such evidence and

in in-inquiry might appropriatean be an. ment would fall outside thescopethe of
infringement litigation a courtbefore Ja- itarbitration—even if towere relevant the
ifSony thatpan.” arguesId. even the infringement inquiry Japaneseunder law.

invaliditycorrectlyarbitrator excluded de- However, Sony presented such evidence
fenses; no forthe had basisarbitrator arbitrator,argumentand to the arbi­and

¡toignoring prior relating in-art evidence givenot weight,trator decided to it view­
fringement. ing it to anequivalent invalidity argu­as

by ment. ThepersuadedThe court is not Immer- solicited commentsarbitrator
orders,arguments partiesthat the from the on his interimarbitrator eval-sion’s

Sony’s including in toprioruated evidence and ar- the which heart order declined
giveto ingument declining weightdo the to the evidence. No.priorso Dkt.after

SonyNo. 45 18. Ac- 38-13 1. not any objec­Interim Order. at at did stateDkt.
Immersion, time,cording parties’to the at torightsubse- tions that but reserved its

quent stipulation to a revised state if the interimobjectionstranslation award was
SonyJapanese patent simplified objectof the statute made Id. in anot final. did

brief, No,questions for laterthe of the law the a Dkt. 38-10 8-11. Thisarbitra- at
tor, process partiesfully presentthe “allowed the toand arbitrator addressed

requirement partiesin material theindispensabilitythe the evidence because were
However, whyFinal Award. Id. the court to the con­allowed reviewers’address

no to that clusions were incorrect.” Ins.basis conclude arbitrator U.S. Co.finds Life
Co.,Superiorv. Ins. 591 atquestion—-therevisited arbitrator did Nat. F.3dthis
fromprior (distinguishingnot reference connection 1174-75in with cases whereart

infringement subsequent party believingin intoany. orders. arbitrator amislead
byis persuadedthe court Immer- admitted and where arbitra­Nor evidence was

fromargument Sony partysion’s cer- tor itsprevented presentingwithdrewthat
evidence; Therefore,prior testimony ap- proof).art the the notain court finds basis

10(a)(3)§ vacatingtopears only Sony’srelate to assertion under for the award.5

most,Sony disregard.argues proceeded5. also the award be arbitrator to Atthat should
10(a)(4)§.under because thevacated arbitra- ofthe arbitrator that considerationindicated:

refusingmanifestly disregarded the law intor prior "might appropriatebe in in-art an
weigh Sony’s prior evidence. Dkt.art No.to fringement litigation” Japan.in 38-3Dkt. No.

However,at 1638 n.2. “to demonstrate mani- added).(emphasis Theat 8 n.2 con-arbitrator
disregard, moving partyfest the must show argumentSony'sthat was "tanta-cluded

s correctlythethat arbitrator understood and invalidityan defense. themount” to Id. Whilelaw, disregardproceededthe to thestated but interpretedmay correctlynot havearbitratorHorton, Inc., 505same.” v. F.3dCollins D.R. law, "mayJapanese ana court’ not reverse874, (9th (internalCir.2007) quotation879
even in the face of an erro-awardarbitrationomitted). anySony has not identified under-

;thestanding or statement of law thatthe
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Disregard the invention andpatentedof the Law sion ownedC. Manifest
theknew that Wireless ControllerDS410(a)(4),§9 aU.S.CUnder

patented in-was used to work the ’301an award “where themaycourt vacate
vention.powers, ortheir soarbitrators exceeded

mutual,athatimperfectly executed them Dkt. No. at The arbitrator con-38-4 13.
final, upon subjecttheand definite award proved infringe-thatcluded Immersion
matter was not made.” Manifestsubmitted (ii).ment Article 101 Id.under

parta ofdisregard of the law “is Sony’s objec-The arbitrator addressed
Club,10(a)(4).” Comedy v. Improv§ Inc.

tion “a finding infringementthat of direct1277, (9thAssociates, 553 F.3d 1290W.
findingis a prerequisite to of indirectaCir.2009). For an arbitrator’s to beaward

infringement:”law,disregardin the “it mustmanifest of
inconsistencynoArbitrator finds[T]thethat thebe clear from the record arbitra­

that Arti-propositionbetween and JPAapplicabletor the law thenrecognized and
101(h). 101(h)cle Article recites thethatClub,ignored Comedy 553 F.3d atit.” 1290

component produced knowingmust be(internal omitted). Sony arguescitations
anproduce productthat it is used to endmanifestly disregardedthat arbitratorthe

Workingthat the invention. the‘works’by recognizinglawpatent thatJapanese
Thus,infringement predicated infringement.must isindirect be invention direct

infringement,a yet awardingon direct a that apatentee prove componentmust
royalties infringementfor indirect without infringe patentused to directly.is the

determining allegedthe of di­first extent liability imposed on thebefore can be
byinfringementrect consumers. The court case,producer Incomponent.of the this

that the did not mani­concludes arbitrator provedImmersion the WirelessDSU
festly on in­disregard the law indirect byController is used consumers to work
fringement. the patent.’301

Award,In the arbitrator foundthe Final added).(emphasesId. at The18 arbitrator
that had to establish the follow-Immersion thisreiterated conclusion:
ing prove infringe-toelements indirect liability imposedBefore can be for indi-

101(ii):Articlement under
101(h),infringementrect under Article

(1) grantedwas the ’301Pat-Immersion patentee provethe that the ac-must
productent an invention of a forfor

commerciallyinfringer producedcusedpluralityto aproviding tactile sensations
theyknowing that usedcomponents area.business,users; (2) Sonyof manu-as

[by party]a third to work the patentedfactured, or distributed a DS4sold
Thus for in-liabilityinvention. indirectin toJapanWireless Controller be used

(commercialfringement production offor “301producing patentthe of the
premisedis on acomponent) finding of(3)invention;” the Wireless Con-DS4

(“...usedinfringement to workdirect(4)specialty product;troller awas the
invention.”).patentedthe ImmersionController an indis-DS4 Wireless was

proved Sony commerciallythat producedpensable component for how the ’301
knowingDS4 Wireless Controllers thatofproblemPatent resolved provid-the

bythey are used to create aconsumersing pluralityto a oftactile sensations
in-product directlythat(5) multiple-playerusers; Sonyat the time manufac-

tured, fringes by practicing each element of theor distributed the DS4sold Wire-
Controller, Sony pertainingless thatknew Immer- claim to vibrotaetile units.

•Collins,interpretationneous the law.”of 505 F.3d at 879.
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faith,original). vexatiously,bad or for(emphasis wantonly op-Id. at 22-23 in These
that, ap- pressiveindicate arbitratorpassages Ministry Sup-the reasons.” &of Def.

hisplied consistentlythe law with state- port the Armed Forces the Islamicfor of
ment of law. Thethe arbitrator considered Republic Inc.,v. Sys.,Iran Cubicof Def.

Award,Sony’s objection in the Final but 665 F.3d at 1104 (quoting Int’l Union of
that provedconcluded Immersion thehad Indus.Petroleum & Workers W.v. Indus.

infringement predicate tonecessary direct Maint., Inc., 425, (9thF.2d707 428 Cir.
findinga of indirect It can-infringement. 1983)). unjustified“An byrefusal to abide

recognizednot thatbe said the arbitrator award, moreover,an mayarbitrator’s
ignored theand then law. faith,an inequate act taken bad vexatious-

(internalSony argues ly or for oppressivethat the arbitrator’s reasons.” Id.
omitted).finding oninfringementof indirect a argumentsbased citations Sony’s

general finding that Wireless Con­“DS4 against confirmation prevaildo not in this
troller is used to work theby case; however,consumers the court is not convinced
‘301 is notpatent” onlyinconsistent with Sony in challengingthat bad faith inacted

law,Japanese but also the arbitra­with Therefore,the requestaward. Immersion’s
findings infringe­tor’s earlier on direct is denied.

incorporatedment as into the Final
However,Award. the court cannot vacate IV. CONCLUSION

an ifaward theeven arbitrator misunder­ reasons,For foregoing Sony’sthe mo-
misapplied relationshipstood the be­and tion theto vacate award is denied. Immer-

infringementanddirect indirect un­tween sion’s topetition confirm isthe award“Japanese disregardder law: of‘Manifest granted. forrequestImmersion’s attor-
something justthe law moremeans than

ney’s isfees denied.an error in the law or on parta failure the
The court has filed this underorder seal.of the to applyarbitrators understand or

If party anyeither that portionbelievesLagstein, (citingthe law.” at 641607 F.3d
information, par-discloses confidential theUnigardMich. Ins. Co. v. Ins.Mut. Sec.

ty must file an motion toadministrativeCo., 826, (9th Cir.1995)).44 F.3d 832
daysfile seal within 14 of this order.Therefore, underthe court no basis underfinds

byThe motion must10(4)(a) accompanied§ be anvacatingfor the award.6
order,of un-unredacted the filedversion

REQUESTIII. FOR ATTORNEY’S seal, highlightingder ofportionsthe the
FEES partyorder that the to Theseeks seal.

bymotion accompaniedmust also be arequestsImmersion an ofaward
establishing portionsthatattorney’s declaration suchfees. Dkt. No. 45 at 22-23. This

ofattorney’s proposedthe order are Noauthoritycourt has the to award sealable.
losingfees the has in order or of theparty“when acted redacted version order

Sony argues' purely thatcomputation6. also in a footnote that was a mathematical
10(a)(3)§ provides "a further basis” for parties doing damages.”va­ the be on Dkt.would

cating award arbitrator re­ 38-14,the because the nothingNo. The to155:6-8. court finds
Sony’s regardingfused theto hear "evidence suggest misconductbad faith or affirmative

royalties.”any allegedoflimited extent Dkt. by refusingin salesthfearbitrator to consider
Sony’s hearingNo. 20 n.3.38 at citation to a Misco, 40, 108numbers. See 484 at S.Ct.U.S.

transcript indicates that be­the arbitrator (refusal demon­364 to hear evidence "must
damageslieved calculations be outsideto the grossstrate bad faith or be so as to amount to

scope “I came intoof the arbitration: this misconduct”).affirmative
decided,assuming was itthat once that issue
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topartyIf neither movesfiled.beneed
days,of this 14any part order withseal

publicmade inbe its entire-this order will
ty.

IT ORDERED.IS SO
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