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Mooneythat was mo-direct evidenceinclude
by discriminatory animus. Lewistivated

find; heto workednot a difficult witnesswas
during Appel-at the Tucker lotAgencyfor
Although Ap-period employment.oflant’s

discoverypellant argues that no new would
necessary, might notopponenthis sharebe

the ofgiven the fact that additionthat view
might change the entire focus ofthis witness

reasonablyThe district court con-the trial.
as athat the addition of Lewis wit-cluded

than one before trial wouldness less month
prejudice Agency and in-significantly would

Moreover,the the recordconvenience court.
the trial conclusion that nosupports court’s
injustice would result from denial ofmanifest

motion amend.Appellant’s to

III. CONCLUSION

parties’ argumentsof andUpon review the
record, we hold that the district court didthe

by denying Appel-itsnot abuse discretion
pretrialto the order.lant’s motion amend
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I. BACKGROUND

A. Pre-Trial

27, 29, 1996,MarchOn 1996 and March
informant,acting tipon a from a confidential

Alcohol, Tobacco,agents from the Bureau of
(“ATF”)and Firearms conducted surveil-

Hernandez, immigrantlance of a Cuban re-
Miami, 1, 1996,siding in AprilFlorida. On

the surveillance continued and on that morn-
ing, agentsthe ATF met with the confiden-

placedtial informant and a wire transmitter
gave tapehimon the informant and a record-Williams,Kathleen M. Federal Public De-

agentser. The instructed the informant tofender, Wendy L. and RichardShort C.
grab signal ifhis wrist as a he saw a firearmDefenders, Miami,Klugh, Asst. Fed. Pub.

possession.in Hernandez’sFL, Defendant-Appellant.for
morning,Later on that same Hernandez

Keefer, Bowen, MareWilliam A. Dawn met the informant at the informant’s house
Mandel,Fagelson and Nina Stillman Asst. away inand the two men drove Hernandez’s

Miami, FL,Attys., Plaintiff-Appel- car,for Toyota Camry. pairU.S. a The drove to
places, finally arriving gaslee. aseveral at sta-

tion, gotwhere the ainformant into different
car, a white Chevrolet. The informant and

proceededHernandez then to drive in the
vehicles to a location near downtowntwo

Miami, thenFlorida. Hernandez exited theBIRCH,andBefore EDMONDSON
Camry driving gothe was and into the Chev-FAY,Judges, andCircuit Senior Circuit

informant, pairrolet with the and the droveJudge.
away.

point, agentsATF theirAt this the lostFAY, Judge:Senior Circuit
surveillance of Hernandez and the informant.

23, 1996, this,Realizing pagedSeptember jury ap-a found the informant theOn
theyguilty posses- agents, and returned to the informant’spellant Modesto Hernandez of

felon,by posses-a convicted house to resume their surveillance. Hernan-sion of a firearm
distribute, to the infor-the intent to dez and the informant returnedsion of cocaine with

drivingdrugin a house with Hernandez theand use of a firearm relation to mant’s
car,gotinformant out of thetrafficking crime. He was sentenced to 387 Chevrolet. The

wrist,grabbed his houseimprisonment and was to be de- his and went intomonths of
upon completion imprison- period. Uponfor a brief his return to theported the of his

vehicle, againsupervised grabbedhe his wrist beforement as a condition of his release.
driving,argues reentering the car. Hernandezappeal,On he that his conviction on With

shop, whereby prosecu-is tainted the the two men drove to a coffeethe three counts
by got goinformant out the car to intoimproper closing argumenttion’s and oth- the of

shop. insideprosecutorial misconduct. Hernandez also the While the informant waser
agentsimposed, arguing shop, the ATF arrestedchallenges the sentence the coffee

In the front seatdeterminingerred in Hernandez. the middle ofthat the district court
agents a loadedprior qualifiedconvictions of the Chevrolet the foundthat his narcotics

telephone, pager, loosepistol, a cellular a twohim as a career offender under U.S.S.G.
bullets,reasons, tape, acaliber a roll of duct 35-following§ 4B1.1. For the we affirm .25

canister,conviction, sentence, In-film and flex cuffs.1vacate the and re- millimeterthe
canister, agentsfilm found threeresentencing. side themand for

temporaiy1. Flex cuffs are handcuffs.
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five differentpossession of a firearm. Onpowder, weighing 1.5bags of cocainesmall
direct,during sought toforty-three of crack co- his Greenegrams, and rocks occasions

caine, handgun madeweighing grams. signalsThe and statementsexplain6.6 certain
Arms, model, .25 cali-Raven Three of the five occa-bywas a Phoenix the informant.

inpistol, manufacturedsemi-automatic of theber with’ the informant’s usesions dealt
found in theNone of the itemsCalifornia. ob-wrist-grabbing signal. Defense counsel

analy-fingerprintforvehicle were submitted on thejected on of the five occasionseach
sis. hearsay, trial sus-grounds of and the court

objections to the introduc-tained counsel’sHernandez, ATFarresting theAfter
one occasion.2tion of such evidence on all butATFagents took Hernandez to the local

office, receiving his Mirandawhere after closing argument.proceededtrial toThe
owningrights, to bothHernandez admitted closing arguments given, theBefore were

drugs in filmpistol- and the found thethe jury paythe to closetrial court instructed
that he hadcanister. Hernandez also stated that the ar-arguments,to the butattention

acquired pistol for 25 dollars in a crackthe In initialguments were not evidence. his
maintained, however,exchange. Hecocaine attorneyprosecutingclosing argument, the

personaldrugsthe were for his use.that at trial hadoutlined what the evidence
9, 1996, grand jury shown,inApril a federalOn and what inferences could and should

returned a prosecu-the District of FloridaSouthern drawn from the evidence. Thebe
againstcount Modesto Her- acknowledged proofthree indictment of be-tion the burden

nandez, charging possessionhim a closingwith of longed government. In herto the
inby arguedfirearm a convicted felon violation of 18 argument, for Hernandezcounsel

922(g)(1),possession by§ of cocaine with upU.S.C. set Hernandezthat the informant had
21in violation of U.S.C. gun drugsintent to distribute in car. Inplacing the and the the

841(a)(1),§ a firearm in rela- theory, ques-and the use of support of this defense counsel
trafficking indrugto a offense violation length government’stion at the fail-tioned some
924(c)(1). trial, informant,§ Prior to the produceof 18 U.S.C. ure to the confidential

court, byupon a motion Hernandez’s stating:district
counsel, hearingheld a to resolve the issue of whybiggest thing... the is didn’t[B]ut

disclosure of the confidential informant’sthe informant come in and tes-the confidential
grantedidentity. The district court the dis- Why? intify a He was theas witness?

Hernandez’sclosure motion and allowed Why?ear.
informant,questionto the who wascounsel

governmentsuspectNow I will the willhearing.present at the
say, thecounsel]Ms. Short has[defense
subpoena power. Ms. could haveShortB. Trial
called the witness here to take the stand.

18,SeptemberThe trial commenced on yes, subpoena power.haveAnd we do the
trial,During the district court ruled1996. why?But

prosecution precluded from in-that the was
Well, youAndrade told confi-Detectivetroducing hearsay statementsthe informant’s

buy drugs. They’reinformantsdentialDuringconcerning investigation.the the di-
They things to workcriminals. do theseprosecution andrect examination of witness

off their cases.Greene, soughtAgentATF Dennis Greene to
anyonesignal Why would call a witness likeexplain that it the informant’s thatwas

Why anyonein that? would this the kindtipped agentsthe that Hernandez wasoff —is

wrist, youGrabbing the is that whattestimony court found not to Court:2. The that the trial
hearsaybe went as follows: said?

goQ A:(prosecution): did the informant Yes.Where
got the car?after he out of Court: not a statement. It's an action.It’s

a briefA: He went into his residence for you observe that?Did
time;period andreturned back outsideof A: Yes.

again grabbed his wrist. Court: Overruled.
Objection. Hearsay.Defense counsel:



1437

responded argument by statingtion to this ingivethat can credible testimo-of witness
could,ny? you govern- rebuttal, well,if he the says,And know their “She there was no

the first one to call [him]ment would be proof agents pattedthe ever down the infor-
you really happened thatand tell what mant. A real convenient time to raise that

day. question, when she could have asked it of the
why gov-importantly,More didn’t the agent.” objected,Defense counsel and after

call the confidential informant?ernment bar,argument at side the court found that
This confidential informant worked with faith,prosecution goodwhile the inacted

agents.these This confidential informant argument impropersuch an was and the
supervision agents,of thesewas under the objection was sustained.

they him takeand didn’t call to the stand.
response argumentIn to the defense’s asyougentleman,and better be-Ladies

why governmentto the did not test the arti-lieve this confidential informant would
said, fingerprints,on thecles front seat for thegotten up yes, hap-here and ithave

way they happened. prosecutionpened the said it stated that no tests were run
They have called him. But if—would because Hernandez admitted the articles

something wrongthere is with this confi- his, youadding,were “Don’t think if there
being givedential informant not able to gun being finger-was evidence about the

testimony.credible printed, drugs being fingerprinted,and the
biggest question, youThat is the when up singingMs. would here a differ-Short be

there, why governmentgo back didn’t the ent tune.” The trial court sustained defense
call the informant?confidential objectioncounsel’s to this statement.

rebuttal, prosecution arguedIn its the that
completion closing argu-At the of thetheorydefense counsel’s of the case was ab-

ments, jurythe trial court its instruc-issuedevidence, stating:sence of
instructions,Amongtions. other the courtquestionsIt is much easier to raise than

jury onlythe to thatinstructed rememberit, folks,it is to answer isn’t it? It is much
duringevidence was to be considered theirquestions. firsteasier to raise She starts

deliberation, lawyersand that what the hadwith where is the confidential informant?
say into was not evidence the case. TheWell, where was the confidential infor-

jury regardingtrial court also instructed theSpecial Agentmant? Remember Greene
trial,inprosecutionthe burden of the theyoutold the informant was not too confi-

rightand of the of the defendant not tomet thedential to Ms. Short because she
produce any at all. The trial courtevidenceinformant before.
explained the elements of each count and theobjected prosecution’sDefense counsel to the

return,jury Uponto deliberate. itsretiredargument and the statementmoved to strike
jury guilty of eachthe found Hernandezobjectionand the trial court hersustained

count in the indictment.granted the motion to strike. Immedi-and
ately ruling prose-after the trial court’s the

by pointing Agentthatcution continued out SentencingC.
testified the informant wasGreene had that

preparedAgain, probationA officer a Pre-Sen-in the courthouse. defense counsel
(“PSI”)objected, Investigation Reportthe trial court over- to assistbut this time tence

objection. settingruled her in sen-the trial court Hernandez’s
calculatingIn the that Her-tence. sentenceDuring closing argument,her defense

receive, probationto the officernandez waspointed no evi-counsel out that there was
present con-Hernandez’s narcoticsreviewedagentsATF searched thedence that the ever

felony drugprior Floridainformant, viction and his twomaking entirely possible that heit
applied the “career offender”drugs pistol.3 proseeu-The convictions andplanted the and

see,"Now, very importantany agents say you because thispoint the can that is3. at no did of
easilygun relatively gunthey a small that can bethat searched this confidential informant is

hidden, drugs relativelymeeting are small.”prior And and theseto Modesto Hernandez. as
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(1995),4 II.§ ANALYSIS4B1.1provisions under U.S.S.G.
atoffense level levelwhich set Hernandez’s A. Prosecutorial Misconduct

categoryhistory at VI.34 and his criminal
pros­thecontends thatHernandezPSI,timely objections thetoHernandez filed

jury’s consideration of thetainted theecutionrequi-that he did not have theand asserted eliciting improperby repeatedlyevidence
qualifyto him as a “careersite convictions improperlyhearsay, prosecutionthethat

§ 4B1.1. Hernan-underoffender” U.S.S.G. at trialproofofsought to shift the burden
statethat the 1993 Floridadez contended maligned defenseprosecutionand that the

may been for the mereconvictions havecourt jury,in the andcharacter front ofcounsel’s
narcotics, neitherand as suchpurchase of preju­such misconduct caused sufficientthat

substance offense”qualified as a “controlled as to warrant a rever­dice to Hernandez so
(2) (1995).5§ He4B1.2under U.S.S.G. disagree. Becauseof his conviction. Wesal

alleged prior controlledpointed out that the regardingargumentwe find Hernandez’s
necessary to confer “ca-offensessubstance unworthy ofhearsay merit andto be without

pursuant to aoffender” status were bothreer discussion, is­turn our attention to twowe
pur-which made both sale orFlorida statute closingarising prosecution’sthesues from

Further, thea crime.chase of narcotics misconduct re­argument. “Prosecutorial
thisjudgments against Hernandez under only if the remarksquires a new trial we find

(2)(1)the convic-statute did not indicate whether theimproper prejudicedandwere
purchase rights.”of narcotics.tions were for sale or substantive Uniteddefendant’s

(11th1357,ambiguity, argued Delgado,Hernandez the 56 F.3d 1368Given the States v.
Cir.1995). prejudicialIn order to assess thepurchaseasshould be treatedconvictions

statements,prosecutor’s we mustimpact of aarguedfurther thatconvictions. Hernandez
trial as athem in the context of theevaluatelookingprecluded from tothe trial court was

impactprobable onwhole and assess theirtounderlying facts of each convictionthe
Young,jury. v. 470the See United Statespur-if the convictions were fordetermine

1038, 1044-45,1, 11-12, 84105 S.Ct.U.S.chase or sale.
(1985); v.L.Ed.2d 1 see also United States

sentencing hearing, the trial courtAt the (11th Cir.1986).1093, 1100Stefan, 784 F.2d
ambiguity in thethat there was annoted

In tojudgments.in the order Burden-shiftingstatute and 1.
trialambiguity,the the court re-resolve pros­theHernandez contends that

underlyingpolice affidavitsviewed the arrest ecutor, argument, created ain his rebuttal
determined thatthe Florida convictions and the confi­relationshipnon-existent between

wasaffidavits made clear that Hernandezthe counsel whichdential informant and defense
thanfor the sale of narcotics ratherarrested jury impressionthe with the that defenseleft

narcotics, thepurchase of and as suchthe dutyequalan if not elevated tocounsel had
apply.enhancement should“career offender” produce the infor­subpoena poweruse its to

387court sentenced Hernandez toThe Additionally, prose­when themant at trial.
deportationimprisonmentof and tomonths couldcution that defense counselcontended

imprisonment acompletion of his asupon Agentthe ATF Greene whetherhave asked
prior to thesupervised agentsrelease. Hernan- searched the informantcondition of his
prosecutionargues theoperation, Hernandezappeal.filed thisdez then

sentencing,sentencing, United States Sen-United 5. At the time ofHernandez's4. At the time of
(2)provided:tencing §Sentencing provided:§ 4B1.24B1.1 GuidelineStates Guideline

(1) substance offense”the The term “controlleda career offender ifA defendant is
a federal or state laweighteen years means an offense underold at thedefendant was at least

manufacture,offense, import, export,(2) prohibiting thethe instant of-time of the instant
distribution, dispensingor of a controlled sub-felony ais a that is eitherfense of conviction

substance)(or pos-theorstance a counterfeitor a controlled substancecrime of violence
(oroffense, a(3) a controlled substance coun-two session ofthe defendant has at leastand

manufacture,substance) with intent toterfeitprior felony of either a crime ofconvictions
distribute, dispense.import, export, oror a controlled substance offense.violence
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Impugningburden-shifting argu- 2. Remarksancreated additional
no merit to Hernandez’sment. We find arguesalso thatHernandez the

First,burden-shifting arguments. while a prosecutor’s closing arguments improp­were
aboutprosecutor may not comment the ab- they impermissibleaner because contained

attemptof or otherwise tosence witnesses inattack on counsel her roledefense as
proof, improperit is notthe ofshift burden arguedcounsel thatadvocate. Defense there

prosecutor that thefor a to note defendant analy­fingerprintno evidence trial ofwas at
subpoena powers gov-as thehas the same canister,gunthe film andsis of and the that

ernment, when done in re-“particularly possibleit that the reason no testswas were
argumentsponse to about thea defendant’s governmentrun on these is that theitems

specificcall aprosecutor’s failure to witness.” they find.was afraid of what would The
Blackman, 1572,66 F.3dUnited States v. responded that ifprosecution in rebuttal the

(11th Cir.1995). Second,n. a com-1578-79 7 government produced fingerprint evi­had
by byon theprosecutor dence,ment the failure “singingdefense be acounsel would

defendant,counsel, opposed to the objecteddefense as tune.”different Defense counsel to
explain does vio-to counter or evidence not this statement and the trial court sustained

rightlate a Fifth Amendment objection.defendant’s We finddefense counsel’s that
Watson,testify. States v. castingnot to See United an aspersionsuch on defense counsel

Cir.1989).(11th381, probably determining866 F.2d 386 Here the Inimproper.was the
comment,theprosecutor merely emphasized likely prejudice afrom such wedefense’s

failure to testimonial evidence to look at in the context ofproduce must the comment
Stefan,the inference that infor- the trial. See 784 F.2d at 1100. Werebut reasonable the

immediatelycarrying pistol drugs note that counsel ob­mant was not the and defense
jected the and thatmeeting improperto comment theprior to with Hernandez.6 Ac-his

objection.the We notepermissible. trial court sustainedcordingly, argumentan wassuch
juryJohnson, 633, the trial court instructed the boththat713See United States v. F.2d

(11th Cir.1983). closing arguments and after the clos­before651
ing arguments argumentsthat the were not

juryand was toevidence that the decideMoreover, argu­burden-shiftingthe
solelyguilt on the evi­Hernandez’s basedby byment is undermined theHernandez

circumstances, the state­dence. Under suchjudge’s allegedresponse impropertrial to the
by prosecutor sufficientlythe is notmentcaution,argument. ofIn an exercise the

egregious so as mandate a reversal oftoobjections bytrial court defensesustained
Hernandez’s See United Statesconviction.improperallegedcounsel to bur­both of the

(11thGonzalez, 1383,122 Cir.­v. F.3d 1389statements,den-shifting going so far as to
Clark,1997); see also v. 480United Statesprosecutor’sstrike the statement that the

(5th Cir.1973).1249, Accordingly,1254F.2dthedefense counsel had met informant be­
thewe affirm conviction.prejudiceAdditionally, any potentialfore.

byregarding burden-shifting was diminished
SentencingB. inErrorsclosingin theirprosecution’sthe statement

proof (1)argument that the burden of was theirs appeal thatargues onHernandez
carry by explicitthe trial court’sto and in its review of thethe district court erred

argumentsclosing priorinstruction after to that underlying Hernandez’sconduct behind
Simon, determiningStates v.same effect. See United and in thatnarcotics convictions

Cir.1992).(11th1082, prior964 F.2d Accord­1087 Hernandez’s convictions constituted
ifingly, we that even the remarks at “career offender” sta­qualifyingfind offenses for

(2)4B1.1,§improper, pursuant to and theissue could said to be we find tusbe U.S.S.G.
sentencingprejudice Hernandez’s court erred in Hernandezno to substantive district

super-deported of hisrights. to be as a condition

drugsespecially lightThis reasonable tol and the were his.6. inference is in
pis-post-arrestof statement theHernandez’s that
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vised release in ofviolation the rule of law each 1993 conviction awas “controlled sub-
Romeo, Rather,inarticulated United States v. 122 stance offense.” the offocus the

(11th Cir.1997).7F.3d 941 review the inquiry uponWe must be “the conduct of which
interpretationdistrict court’s of the Spell,Sentenc­ the defendant was convicted.” 44 F.3d

ing 940, 4B1.2,§Guidelines de novo. See United v. quotingStates at commentU.S.S.G.
(11th Cir.1995).936,Spell, (n.2).44 Here,F.3d may938 while it be whatclear

for,Hernandez was arrested it is unclear1993, pledIn Hernandez nolo contendere
exactly to,pledwhat Hernandez and conse-separateto two pursuantnarcotics offenses
quently the district court did not have the893.13(l)(a),§to Florida Stat. which in 1993

necessaryevidence before it to enhance Her-stated, sell,any person“it is unlawful for to
§nandez’s sentence under 4B1.1.U.S.S.G.manufacture,purchase, deliver, possessor

Appellant’sfact“The that conviction was ob-with the intent to sell a controlled sub-
8 through plea agreement heightenstained alanguage instance.” The Hernandez’s 1993

Appellant’sour concern that sentence en-Florida state convictions tracked the lan-
may rely uponhancement a crime for whichguage in the statute and thus did not indicate

Spell,he was never 44convicted.” F.3d atwhether- pur-his convictions were for the
proof940. The of establishingburden forchase of controlled substances or for the sale

that a sentence enhancement is warrantedof controlled substances. The difference is
prosecution dutylies with the and it is the ofimportantan one because under U.S.S.G.

the prosecu-district court to insure that the4B1.2(b),§ a pur-conviction for the mere
proof.tion carries its burden of See Unitedchase of controlled substances is not a “con-

Lawrence, 1559,States v. 47 F.3d 1566-69necessarytrolled substance offense” for the
(11th Cir.1995). inquiry resolvingThe in the“career offender” enhancement under
ambiguity of the 1993 convictions should not§U.S.S.G. 4B1.1.

prior convictions,involve a retrial of the but
Despite apparentthe ambiguity of examining easilyshould be limited to pro-

languagethe of the statute and of the convic­ documents,duced and evaluated court such
tions, probation preparingthe officer in Her­ any helpful plea agreementsas pleaor tran-
nandez’s PSI used these 1993 convictions to scripts, any presentencing reports adopted
enhance Hernandez’s sentence aas “career by sentencing judges,the any findingsand

objectedoffender.” When Hernandez to the bymade sentencing judges. Spell,the See
pointed existingPSI and out the ambiguity 44 F.3d at 939.

to sentencingthe district court at the hear­
Hernandez also contends that theing, the district court ambiguityresolved the

district court in ordering deportederred himby reading the arrest supportingaffidavits
supervised release,as a condition of his andHernandez’s 1993 convictions. The district

asks this court to vacate his sentence. It iscourt abundantlydetermined that it was
disputenot a matter of partiesbetween theclear from the affidavits that Hernandez was

imposed bythat the sentence the districtarrested each time for the sale of controlled
court violates the rule of law articulated insubstances. The district court then en­
Romeo, which states that under the newhanced pursuantHernandez’s sentence to the

laws,immigration longerdistrict courts no“career offender” enhancement of U.S.S.G.
independent, legal authorityhave the to or­§ 4B1.1.

deportation.der 122 F.3d at 943-44. On
argu­Hernandez is correct in his resentencing, the district court will doubt­

ment that the district court erred in resolv­ lessly take Romeo into account.
ing ambiguitythe in the 1993 convictions in
the manner in which it did. It is not the In accord with pre­our established

cedent,conduct for which Hernandez was arrested since we must vacate the sentence
which determiningis the uponfactor of whether based status as a “career offender” and

Appellant7. did not opinion,raise the Romeo issue in his 8. For the issues relevant to this a nolo
court,briefs to this but did raise the issue at oral plea equivalent guilty plea.contendere is to a

argument.
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dealing withsentenceportion of thethat
entire sentencevacate thedeportation, we

“Multipleresentencing.forremandand
judgetrial withpresent theconvictionscount

sentencing whicha schemeneed forthe
the total offenseinto considerationtakes

a behavior.of defendant’scharacteristics
disrupted itis becausethat schemeWhen

sentence, it isillegalanincorporatedhas
remandedthat the entire case beappropriate
Lail,sentencing.” States v. 814for United

(11th Cir.1987),1529, quoting,F.2d 1530
Rosen, 763,764 F.2d 767v.United States

Cir.1985).(11th

III. CONCLUSION

reasons, the convictionforegoingtheFor
and his sentence isHernandez is affirmedof

for resen-The matter is remandedvacated.
tencing.

AFFIRMED; Sentence VA-Conviction
ResentencingforREMANDEDCATED and
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Appeals,Court ofUnited States
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