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Estate,discretion.”); Roberg Phippsv.his
Cir.1946) (“[T]he(2d958, Ad­968156 F.2d

authority bringtohas exclusiveministrator
action.”); v. Jud­[injunction] Boweansuch

(3dBurns, Inc., 37, 39187 F.2dson C.
Cir.1943) (“We from thisplainthink it is

right of the administratorlanguage that the
injunctive isreliefbring an action for anto

right.”).exclusive

decision, theapparentit is thatthisWith
shouldargument allegedthat class members

isopt-in notification moot.givenhave been

AFFIRMED.
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Office,County De-Beach Sheriff’sPalm
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McMaster, Beach, FL,D.James PalmW.
for Plaintiff-Appellant.

Evans,Wayne Powers,Robert Gordon
Quaschnick, Evans, Tallahassee,Tischler &
FL, Gronda, Muller, Mintz,John D. Kornr-
eieh, Caldwell, Casey, Braminck,Crosland &
P.A., Miami, FL, Defendants-Appellees.for

EDMONDSON,Before Judge,Circuit and
*,CLARK and WELLFORD Senior Circuit

Judges.

PER CURIAM:

appealsPlaintiff grant summarythe of
judgment in favor of Defendants on Section
1983 claims. allegesPlaintiff violations of
the guaranteeFourteenth Amendment’s of
procedural processdue and the Fifth Amend-
ment. We hold that allegePlaintiff failed to
facts sufficient to establish either of these
violations, grantand we affirm the of sum-
mary judgment for Defendants.

Background

The basic facts in undisputed.this case are

In 1985 Plaintiff Michael Harrison was
deputyhired as a of the CountyPalm Beach

Sheriffs DuringOffice. employ-Plaintiffs
office,ment with the sheriffs either Defen-
(1977-95)dant P.Richard Wille or Defen-

dant Charles county’sMcCutcheon was the
sheriff. remainingThe Defendants —Bennie
Green, Tucker,Michael S. and Daniel

deputiesMcBride —were all in the sheriffs
office.

* Wellford, Circuit,Harry JudgeHonorable W. sitting by designation.Senior U.S. thefor Sixth
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1991, being Hearingtoarystolen decisions the Review Board.in items wereBeginning
timelyat sheriffs office. filed a butappeal,room the Plaintiffs counselfrom the evidence

1994, investigation, and a con- appeal postponedIn an internal that the be to allowasked
begun.investigation, were completion ongoingcriminalcurrent for the of the internal

ofsuspect because the firstwas a investigationsPlaintiff and criminal Plaintiff—so
occurred at Plaintiffs substa-several thefts repercussionsface the of incrimi-would not

tion, and of thereceiptand the deletion nating during pro-statements made those
havethe records seemed toevidence from ceedings. appeal postponed.The was

duty.1onduring Plaintiffs timesoccurred
reinitiated,appeal PlaintiffBefore the wasPlaintiff,occasions, as ofoneOn three miscon-received written notification of the

suspects, provideasked to state-several was him, (9)againstcharges now nine inci-ductdeputies about theinvestigatingtoments
provided todents. This notice was Plaintiffanappeared before investi-thefts. Plaintiff

Auguston 22 1994. Soon after notice of theGarritygivengator was hiseach time and
per-charges, Plaintiff his counseland werestatement,Following last Plain-rights.2 the

mitted to review the internal affairs’ investi-placed on leave withtiff was administrative
(10)gation report, which then tenincludedpay.

instances of theft. Plaintiff’s counsel raised
interviews, Plaintiffthree wasAfter the reportaccuracyabout the of thetwo issues

predisciplinarygiven that a conferencenotice at that time.
provided atwould be held. This notice was

Atday first conference. September, predisciplinaryone before the In a secondleast
that anoth- held, againPlaintiff was toldthis conference was which resulted inconference

during his shift. De-er theft had occurred receiving GarritynoPlaintiff’s silence after
chargesexplained theGreen also 1994,fendant Inprotection. Plaintiff wasOctober

foragainst and PlaintiffPlaintiff summarized terminated.
gained byfar the internalinformation sothe

requested ap-Again, Plaintiffs counsel theinvestigation.
just suspension,peal appealan of not—nowconference, given aPlaintiff wasAt this Hearingtermination —before the ReviewbutGarrityexplaining rightshis but wasform completionpostponed until of theBoard be

beingno were com-informed that statements againinvestigation. wascriminal Reviewsay anything. Plaintiff’spelled need not—he investigationThe criminal waspostponed.that, no state-attorney him becauseadvised
February incompleted in 1995 and resultedGarritybeing immu-compelled,ments were

charges against Plaintiff.nonity exist and that Plaintiff shoulddid not
right againsthis Fifth Amendmentexercise 1995, HearingAprilIn the Review Board

si-Plaintiff remainedself-incrimination.3 Board”)(now a Reviewcalled “Termination
theexercising righthis to do so underlent — challenge termination.to hisheard Plaintiffs

Fifth Amendment. hearing, providedPlaintiff was Garr-At that
conference, protection; providedhe informationityPlain- andpredisciplinarytheAfter

By a vote the Boardpay.4 in his own defense. 3-2suspended The sher-tiff was without
termination; deci-disciplin- Plaintiffs thisappeals from such sustainedallowsiffs office

493,(1973); Jersey,by Garrity v. New 385 U.S.logged 274into the evidence room1. Items were
616, (1967).duty sign receiptdeputy a for 562on who would 87 S.Ct. 17 L.Ed.2dthe

was then re-evidence. When the evidencethe
moved, waspurpose, the evidencefor whatever legalaccompanied by counsel atPlaintiff was3.

list,inventory acomputer andfrom thedeleted points initial and state-all after his interview
log” was created."deletion ment.

employeeGarrity provide publicrights a with2.
appeared newspapers aboutin local4. Articlesprotect employeeimmunity; given, anand when

suspension.investigation It isPlaintiff’sthe andinvestiga-for internalthat statements madeso
upon Plaintiff makes histhese articles thatbasedagainst employee in awill be used thetions not

liberty (bydeprived the losshe was ofTurley, claim thatprosecution. 414v.criminal Lefkowitz
316, process.70, 79-80, 323, good reputation) without dueof his38 L.Ed.2d94 S.Ct.U.S.
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sheriff,by makingsion was ratified the current De- from a free and rational choice.” 385

497,493, 616, 618,fendant McCutcheon. U.S. 87 S.Ct. 17 L.Ed.2d
(1967) (citation omitted). Garrity,562 In

againstPlaintiff filed suit Defen­ police subjectofficers to an internal investi-
of thedants —all members sheriffs office told,gation beingwere questioned,before

investigationwith the 42involved —under anything theythat said againstcould be used
§ allegedU.S.C. 1983. Plaintiff violations of theythem right sayand that had a to noth-

procedural process rightshis due and his ing; but the officers were also told that if
process rights.5duesubstantive they [they]refused “to answer would be sub-

court, responseThe district in to motions ject 494,to removal from office.” Id. at 87
Defendants,by grantedfiled all summary conduct, held,at 617.S.Ct. This the Court is

judgment for Defendants on all claims. a violation of the Fifth Id. atAmendment.
appealsPlaintiff that decision. 498, 87 S.Ct. at 619.

Discussion explained GarrityLater cases that
I. Amendment Violation only prohibits compulsionthe testimonyofFifth

that has not been Turley,immunized. SeeallegesPlaintiff that the failure to afford
82-83,414 atU.S. 94 at InS.Ct. 324-25.Garrity protectionhim prediscipli-at the two

words, employee mayother the not be bothnary conferences violated his Fifth Amend-
(or statement)compelled testifyto make aright againstment self-incrimination. Plain-

requiredand be to waive his Fifth Amend­tiff claims he was terminated for his exercise
Broderick,rights.ment Gardner v. 392 U.S.right. supportof this The record does not

273, 276-77, 1913, 1915-16,88 S.Ct. 20that conclusion.
(1968). “employee’sL.Ed.2d 1082 An rights

providesThe Fifth Amendment that imperilled only byare the combined risks of
person compelled anyno in“shall be criminal compellingboth employeethe to answer in­

againstcase to abe witness himself.” U.S. criminating questions compellingand the em­
Const. Amend. V. “The Amendment not ployee immunityto waive from the use of
only protects against beingthe individual those Arrington Countyanswers.” v. of
involuntarily againstcalled as a witness him­ Dallas, (5th Cir.1992).1441,970 F.2d 1446

prosecution privi­self in a criminal but also
leges questions puthim not to answer official prohibitionsThe result of these is

any proceeding,to him in other civil or crimi­ public employeethat a cannot be terminated
nal, informal,formal or where the answers solely for the exercise of his Fifth Amend­
might pro­incriminate him in future criminal See,rights. e.g.,ment Cunning­v.Lefkowitz

70,ceedings.” Turley,v. 414 U.S.Lefkowitz ham, 801, 804, 2132, 2135,431 U.S. 97 S.Ct.
77, 316, (1973).322,94 S.Ct. 38 L.Ed.2d 274 (1977);53 1 Arrington,L.Ed.2d 970 F.2d at

1446;In Garrity Jersey, (establishing Park,v. New City HighlandBuckner v. 901of
(6th“Garrity rights”), 491,Supreme Cir.1990);the Court held F.2d 496 Benjamin v.

that, public employees (11thgiven Citywhen are the Montgomery, 785 F.2d 959 Cir.­of
1986);forfeiting jobschoice 578,of either their or in- Knight,Hoover v. 678 F.2d 580
(5ththemselves, Cir.1982) Gardner,criminating 273,the Fifth (citingAmend- 392 U.S.

1913, 1082,ment has been violated because a forced 88 S.Ct. 20 L.Ed.2d and Uni­
“likelydecision of that kind is to exert such Sanitation Men v. Sanitation Com­formed

pressure York,upon 280,an individual as to himdisable missioner New 392 U.S. 88of

alleged right generalized5. Plaintiff Fifth Amendmenthis not the more notion of ‘substantive
against byself-incrimination had been violated process,’ guide analyzing”due must be the for

provide Garrity protection everythe refusal to at Connor, 386,the claim. v.Graham 490 U.S. 395
stage process.of Hethe .administrative made 10, 1865, 10,& n. 109 S.Ct. 1871 & n. 104

guisethis claim under the of a substantive due (1989). Thus,L.Ed.2d 443 Plaintiff's substantive
process particularviolation. But where a process analyzeddue claim will be under the"provides explicitamendment an textual source prohibition compelledFifth Amendment’s of tes-againstprotection”of constitutional the conduct timony and self-incrimination.Amendment,complains,of which Plaintiff "that
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[1968]).1917, government’s mere failure to tender20 1089 Consid­ “TheL.Ed.2d5.Ct.
evidence, however, attemptanimmunityan cannot amount to toalong otherered with

Arrington,may immunity.”from ofcompelbe drawn an a waiveradverse inference
personFifth 970 at When a has “a freeemployee’s of his Amendment F.2d 1446.exercise

Hoover, admit, deny,at 582 refuse toright 678 F.2d & choice to or answer.to silence.
This full [F]ifthn. 1.6 is vindication of the

privilege against self-incrimi-[A]mendmentcase,In Plaintiff was not facedthis (citationHoover, at678 F.2d 581nation.”or toto make a statement bewith the choice omitted).
First, Plaintiff, givennot Garri­fired. when

compelled to make aty protection, was never presentnot facts toBecause Plaintiff does
Second, was, time,Plaintiff cannot showstatement. he at sameshow that the both
contend)(and henot that was terminat­ testifydoes compelled to and forced to waive his

solely for of his Fifth Amend­ righted the exercise againstFifth Amendment self-inerimi-
rights. nation,ment allegesPlaintiff no factsand because

show, contend, hethat does not that wasandemploymenttermination of PlaintiffsThe
solely in toresponse his exerciseterminatedinvestigationlengthya in whichaftercame

rights, summaryof Fifth Amendmenthishim. Plaintiffother evidence incriminated
judgment proper.wasdispute aboutnot that other evidencedoes

silence,thefts, his to Plain-the besides led
pay and to his ultimatetiffs leave "without II. DueProcedural Process

receiptssigned the fortermination. Plaintiff
Plaintiff also to establish issuesfailsevidence, comput-and themuch of the stolen

proceduralhis dueof material fact aboutmissingsome of the evi-er thatdocumented
process principle“An ofclaims. essentialPlaintiffsduringhad deleteddence been life,deprivationdue that ofprocess is a

shifts.7
byliberty, preceded noticepropertyor ‘be

mustsucceed in this action PlaintiffTo hearing appropriatefor toopportunityand
”a reason-uponsubmit facts whichsufficient case.’ Bd.the nature of the Cleveland of

jury that he termi-able could conclude was Loudermill, 542,532,U.S. 105Educ. v. 470
solely remained silent atnated because he (cita­(1985)1487, 1493, 84 494S.Ct. L.Ed.2d

Plaintiff haspredisciplinarythe conferences. omitted).8 proceduralPlaintiff raisestion
not met this burden. propertyon his in­processdue claims both

libertyemployment and his in­com- terest in hisalso show that he wasPlaintiff must
reputation.9rights. terest in hispelled to Fifth Amendmentwaive his

propertyaccept a8. that Plaintiff did haveargued a Fifth Amend- We6. Plaintiff that to show
positionhis the sheriffs office—ainterest in withonly his exer-violation he need show thatment

undisputed by Appellees.propositionright athe to silent was sub-cise of remain
motivatingor in dismissal.stantial factor his libertyAssuming protectedhad a inter­9. Plaintiffgoverningidea not the law FifthThis is case, only process Plaintiff toest this the dueinonly ar-claims. Because PlaintiffAmendment clearingprotect liberty ahis interest was "namegues his his Fifth Amendmentthat exercise of 559,Crawford,hearing.” 927 565v. F.2dWarrenmotivatingrights a or reasonwas substantial (11­ Cir.1991). placehearing need not taketh Thetermination, allegeproperlyhe notfor his does publication theor the of dam­before terminationsupportto his action under the correctfacts County,Campbellaging v. Pierceinformation.

legal thehis invocation of Fifthstandard—that 1342, Cir.1984).(11thGa., Plain­741 F.2d 1345
reason his termi-Amendment was the sole for opportunity supporthave the "to histiff must

nation. brief, and,by argument ifallegations however
(cita­be, by proof, Id.however informal.”need

and functions omitted).7. claims that the time datePlaintiff opportunitythis is notBecausetions
computers byoff much asof were often as requiredthe process before one canas as thestrict

interest,days dates processthat the documented and propertytwo and deprived a duebe of
providedevidence are not by opportunitiesfor the deletion of thetimes the samewas satisfied

oppor- hearingcounsel had an termination itself—But Plaintiffs for and for theaccurate. notice
subsequentpoint supposed predisciplinary conferences andtunity this error out to investi- theto

report. Hearing.gators investigation Review Boardafter he reviewed the
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to talk or to remainkind of hear­ had to choose whethermust be “someThere
neither the nor theemployee [F]ifthsilent offendsof an withing” terminationbefore

v.employ­ Gniotek[Fourteenth [A]mendment.”interest in hisprotected propertya
(3d241,Loudermill, 542, 105 Philadelphia, 245City 808 F.2d470 at S.Ct.ment. U.S. of

Cir.1986).omitted).(citation The terminationat 1493
deprivation, al­employment is a severeof

termination, fullBefore a eviden­inthough of the sheriffs officethe interest
Loudermill,tiary hearing required.notisgreat.terminating deputies for misconduct is

545,at 105 S.Ct. at 1495. Nor does470 U.S.Loudermill, 543,at 105 at470 U.S. S.Ct.See
hearingpretermination have to establishthetermination); Buckner,(severity 9011494 of

conclusively propriety of the termination.the(“The ingovernmentat 497 interestF.2d
only given opportuni­Plaintiff need be anId.extremelyenforcement iseffective law

story. Plaintiffty present his side of thetoimportance of the Plaintiffshigh_”). The
opportunity occa­had that on severalherenecessary pro­property interest makes it to

predisciplinary conferencessions—at bothhearing,preterminationvide some sort of
preceding A fullthe three interviews.andopportunityincludes notice and an towhich

post-termination proceeding was also held atbe heard.
presented in de­Plaintiff evidence hiswhich

fense.A. Notice

ifNotice was sufficient it notified Conclusion
charges timely,Plaintiff of the and was

And,undisputed.facts areThe materialLoudermill, 470whether oral or written.
judgmentto a as aDefendants were entitled546, Here, Plain­at 105 S.Ct. at 1495.U.S.

Therefore, we affirm thematter of law.ample chargestiff was afforded notice of the
judgment the district court.ofhim of the evidence discoveredagainst and

by investigation stagebefore each of thethe AFFIRMED.
disciplinary process. He and his counsel

investigationpermitted to review thewere
and, predisciplinaryreport; at the first con­

ference, told Plaintiff of theDefendant Green
against spe­charges and the evidence him —

cifically in the dele­the evidence contained
log.tion America,of Plaintiff-UNITED STATES

Appellee, Cross-Appellant,Opportunity To Be HeardB.
v.opportunities toPlaintiff had several

initial POPE,be heard. All three of his statements KellyClifford Defendant-
separate predisciplinary confer­and the two Appellant, Cross-Appellee.

opportunity toprovided Plaintiff theences
No. 96-8844

present evidence in his defense —to tell his Non-Argument Calendar.
story.of His choice to exercise hisside the

negatenotprivilegesFifth Amendment does Appeals,ofUnited States Court
the existed.10opportunitythe fact that Eleventh Circuit.

“Affording employee opportu­thean 9,Jan. 1998.
being confrontednity respondto after with

pretermination duechargesthe is all that
Buckner,requires employer.”of theprocess
[Plaintiff]at 496. “The fact that901 F.2d

Buckner, 491, (6ththat, meaningful generally Cir.­argues provide 901 F.2d 496to a10. Plaintiff
493,heard, 1990); Garrity,immunity given 385 U.S. 87 S.Ct.opportunity be see alsoto be must

Loudermill, 532,616, 562;police 470 U.S.every stage investigation 17 L.Ed.2dof an intoat
1487, 84 494.See 105 S.Ct. L.Ed.2dnotion is not the law.misconduct. This


