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his discretion.”); Roberg v. Phipps Estate,
156 F.2d 958, 963 (2d Cir.1946) (“[TThe Ad-
ministrator has exclusive authority to bring
such an [injunction] action.”); Bowe v. Jud-
son C. Burns, Inc, 1837 F.2d 37, 39 (3d
Cir.1943) (“We think it is plain from this
language that the right of the administrator
to bring an action for injunctive relief is an
exclusive right.”).

With this decision, it is apparent that the
argument that alleged class members should
have been given opt-in notification is moot.

AFFIRMED.
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* Honorable Harry W. Wellford, Senior U.S. Judge

James D. McMaster, W. Palm Beach, FL,
for Plaintiff-Appellant.

Robert Wayne Gordon Evans, Powers,
Quaschnick, Tischler & Evans, Tallahassee,
FL, John D. Gronda, Muller, Mintz, Kornr-
eich, Caldwell, Casey, Crosland & Braminck,
P.A., Miami, FL, for Defendants-Appellees.

Before EDMONDSON, Circuit Judge, and
CLARK and WELLFORD *, Senior Circuit
Judges.

PER CURIAM:

Plaintiff appeals the grant of summary
judgment in favor of Defendants on Section
1983 claims. Plaintiff alleges violations of
the Fourteenth Amendment’s guarantee of
procedural due process and the Fifth Amend-
ment. We hold that Plaintiff failed to allege
facts sufficient to establish either of these
violations, and we affirm the grant of sum-
mary judgment for Defendants.

Background
The basic facts in this case are undisputed.

In 1985 Plaintiff Michael Harrison was
hired as a deputy of the Palm Beach County
Sheriff’s Office. During Plaintiff’s employ-
ment with the sheriff’s office, either Defen-
dant Richard P. Wille (1977-95) or Defen-
dant Charles McCutcheon was the county’s
sheriff. The remaining Defendants—Bennie
Green, Michael 8. Tucker, and Daniel
MecBride—were all deputies in the sheriff’s
office.

for the Sixth Circuit, sitting by designation.



Beginning in 1991, items were being stolen
from the evidence room at the sheriff’s office.
In 1994, an internal investigation, and a con-
current criminal investigation, were begun.
Plaintiff was a suspect because the first of
several thefts occurred at Plaintiff's substa-
tion, and the receipt and deletion of the
evidence from the records seemed to have
occurred during Plaintiff’s times on duty.!

On three occasions, Plaintiff, as one of
several suspects, was asked to provide state-
ments to investigating deputies about the
thefts. Plaintiff appeared before an investi-
gator each time and was given his Garrity
rights.? Following the last statement, Plain-
tiff was placed on administrative leave with
pay.

After the three interviews, Plaintiff was
given notice that a predisciplinary conference
would be held. This notice was provided at
least one day before the first conference. At
this conference Plaintiff was told that anoth-
er theft had oceurred during his shift, De-
fendant Green also explained the charges
against Plaintiff and summarized for Plaintiff
the information gained so far by the internal
investigation.

At this conference, Plaintiff was given a
form explaining his Garrity rights but was
informed that no statements were being com-
pelled—he need not say anything. Plaintiff’s
attorney advised him that, because no state-
ments were being compelled, Garrity immu-
nity did not exist and that Plaintiff should
exercise his Fifth Amendment right against
self-incrimination.®  Plaintiff remained si-
lent—exercising his right to do so under the
Fifth Amendment.

After the predisciplinary conference, Plain-
tiff was suspended without pay? The sher-
iff’s office allows appeals from such disciplin-

1. Ttems were logged into the evidence room by
the deputy on duty who would sign a receipt for
the evidence. When the evidence was then re-
moved, for whatever purpose, the evidence was
deleted from the computer inventory list, and a
“deletion log” was created.

2. Garrity rights provide a public employee with
immunity; and when given, protect an employee
so that statements made for internal investiga-
tions will not be used against the employee in a
criminal prosecution. Lefkowitz v. Turley, 414
U.S. 70, 79-80, 94 S.Ct. 316, 323, 38 L.Ed.2d
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ary decigions to the Hearing Review Board.
Plaintiff’s counsel filed a timely appeal, but
asked that the appeal be postponed to allow
for the completion of the ongoing internal
and criminal investigations—so Plaintiff
would not face the repercussions of inerimi-
nating statements made during those pro-
ceedings. The appeal was postponed.

Before the appeal was reinitiated, Plaintiff
received written notification of the miscon-
duct charges against him, now nine (9) inci-
dents. This notice was provided to Plaintiff
on 22 August 1994. Soon after notice of the
charges, Plaintiff and his counsel were per-
mitted to review the internal affairg’ investi-
gation report, which then included ten (10)
instances of theft. Plaintiff's counsel raised
two issues about the accuracy of the report
at that time.

In September, a second predisciplinary
conference was held, which again resulted in
Plaintiff's silence after receiving no Garrity
protection. In October 1994, Plaintiff was
terminated.

Again, Plaintiff’s counsel requested the ap-
peal—now an appeal of not just suspension,
but termination—before the Hearing Review
Board be postponed until completion of the
criminal investigation. Review was again
postponed. The criminal investigation was
completed in February 1995 and resulted in
no charges against Plaintiff,

In April 1995, the Hearing Review Board
(now called a “Termination Review Board”)
heard Plaintiff’s challenge to his termination.
At that hearing, Plaintiff was provided Garr-
ity protection; and he provided information
in his own defense. By a 8-2 vote the Board
sustained Plaintiff’s termination; this deci-

274 (1973); Garrity v. New Jersey, 385 U.S. 493,
87 S.Ct. 616, 17 L.Ed.2d 562 (1967).

3. Plaintiff was accompanied by legal counsel at
all points after his initial interview and state-
ment.

4. Articles appeared in local newspapers about
the investigation and Plaintiff’s suspension. It is
based upon these articles that Plaintiff makes his
claim that he was deprived of liberty (by the loss
of his good reputation) without due process.
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sion was ratified by the current sheriff, De-
fendant MeCutcheon.

I Plaintiff filed suit against Defen-
dants—all members of the sheriff’s office
involved with the investigation—under 42
U.S.C. § 1983. Plaintiff alleged violations of
his procedural due process rights and his
substantive due process rights.?

The district court, in response to motions
filed by all Defendants, granted summary
judgment for Defendants on all claims.
Plaintiff appeals that decision.

- Discussion
I Fifth Amendment Violation

Plaintiff alleges that the failure to afford
him Garrity protection at the two prediscipli-
nary conferences violated his Fifth Amend-
ment right against self-incrimination. Plain-
tiff claims he was terminated for his exercise
of this right. The record does not support
that conclusion.

I The Fifth Amendment provides that
no person “shall be compelled in any criminal
case to be a witness against himself.” U.S.
Const. Amend. V. “The Amendment not
only protects the individual against being
involuntarily called as a witness against him-
self in a criminal prosecution but also privi-
leges him not to answer official questions put
to him in any other proceeding, civil or crimi-
nal, formal or informal, where the answers
might ineriminate him in future criminal pro-
ceedings.” Lefkowitz v. Turley, 414 US. 70,
77, 94 8.Ct. 316, 322, 38 L.Ed.2d 274 (1973).

In Garrity v. New Jersey, (establishing
“Garrity rights”), the Supreme Court held
that, when public employees are given the
choice of either forfeiting their jobs or in-
criminating themselves, the Fifth Amend-
ment has been violated because a forced
decision of that kind is “likely to exert such
pressure upon an individual as to disable him

5. Plaintiff alleged his Fifth Amendment right
against self-incrimination had been violated by
the refusal to provide Garrity protection at every
stage of the .administrative process. He made
this claim under the guise of a substantive due
process violation. But where a particular
amendment “provides an explicit textual source
of constitutional protection’ against the conduct
of which Plaintiff complains, “that Amendment,

from making a free and rational choice.” 385
U.S. 493, 497, 87 S.Ct. 616, 618, 17 L.Ed.2d
562 (1967) (citation omitted). In Garrity,
police officers subject to an internal investi-
gation were told, before being questioned,
that anything they said could be used against
them and that they had a right to say noth-
ing; but the officers were also told that if
they refused “to answer [they] would be sub-
jeet to removal from office.” Id. at 494, 87
S.Ct. at 617. This conduct, the Court held, is
a violation of the Fifth Amendment. Id. at
498, 87 S.Ct. at 619.

Il Later cases explained that Garrity
only prohibits the compulsion of testimony
that has not been immunized. See Twrley,
414 U.S. at 82-83, 94 S.Ct. at 324-25. In
other words, the employee may not be both
compelled to testify (or make a statement)
and be required to waive his Fifth Amend-
ment rights. Gardner v. Broderick, 892 U.S.
273, 276-77, 88 S.Ct. 1913, 1915-16, 20
L.Ed.2d 1082 (1968). An “employee’s rights
are imperilled only by the combined risks of
both compelling the employee to answer in-
criminating questions and compelling the em-
ployee to waive immunity from the use of
those answers.” Arrington v County of
Dallas, 970 F.2d 1441, 1446 (5th Cir.1992).

Il The result of these prohibitions is
that a public employee cannot be terminated
solely for the exercise of his Fifth Amend-
ment rights. See, e.g., Lefkowitz v. Cunning-
ham, 431 U.S. 801, 804, 97 S.Ct. 2132, 2185,
53 L.Ed.2d 1 (1977); Arrington, 970 F.2d at
1446; Buckner v. City of Highland Park, 901
F.2d 491, 496 (6th Cir.1990); Benjamin v.
City of Montgomery, 785 F.2d 959 (11th Cir.
1986); Hoover v. Kwight, 678 F.2d 578, 580"
(5th Cir.1982) (citing Gardner, 392 U.S. 278,
88 S.Ct. 1913, 20 L.Ed.2d 1082, and Umi-
Jormed Sanitation Men v. Sanitation Com-
missioner of New York, 392 U.S. 280, 88

not the more generalized notion of ‘substantive
due process,” must be the guide for analyzing”
the claim. Graham v. Connor, 490 U.S. 386, 395
& n. 10, 109 S.Ct. 1865, 1871 & n. 10, 104
1.Ed.2d 443 (1989). Thus, Plaintiff's substantive
due process claim will be analyzed under the
Fifth Amendment's prohibition of compelled tes-
timony and self-incrimination.




S.Ct, 1917, 20 L.Ed.2d 1089 [1968] ). Consid-
ered along with other evidence, however, an
adverse inference may be drawn from an
employee’s exercise of his Fifth Amendment
right to silence. Hoover, 678 F'.2d at 582 &
n. 1.8

Il In this case, Plaintiff was not faced
with the choice to make a statement or to be
fired. First, Plaintiff, when not given Garri-
ty protection, was never compelled to make a
statement. Second, Plaintiff cannot show
(and does not contend) that he was terminat-
ed solely for the exercise of his Fifth Amend-
ment rights.

The termination of Plaintiff's employment
came after a lengthy investigation in which
other evidence incriminated him. Plaintiff
does not dispute that other evidence about
the thefts, besides his silence, led to Plain-
tiff’s leave without pay and to his ultimate
termination. Plaintiff signed the receipts for
much of the stolen evidence, and the comput-
er documented that some of the missing evi-
dence had been deleted during Plaintiff's
shifts.”

To succeed in this action Plaintiff must
submit sufficient facts upon which a reason-
able jury could conclude that he was termi-
nated solely because he remained silent at
the predisciplinary conferences. Plaintiff has
not met this burden.

Plaintiff must also show that he was com-
pelled to waive his Fifth Amendment rights.

6. Plaintiff argued that to show a Fifth Amend-
ment violation he need only show that his exer-
cise of the right to remain silent was a sub-
stantial or motivating factor in his dismissal.
This idea is not the law governing Fifth
Amendment claims. Because Plaintiff only ar-
gues that his exercise of his Fifth Amendment
rights was a substantial or motivating reason
for his termination, he does not properly allege
facts to support his action under the correct
legal standard—that his invocation of the Fifth
Amendment was the sole reason for his termi-
nation.

7. Plaintiff claims that the time and date functions
of the computers were often off by as much as
two days and that the documented dates and
times for the deletion of the evidence are not
accurate. But Plaintiff's counsel had an oppor-
tunity to point this supposed error out to investi-
gators after he reviewed the investigation report.
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“The government’s mere failure to fender
immunity cannot amount to an attempt to
compel a waiver of immunity.” Arrington,
970 F.2d at 1446. When a person has “a free
choice to admit, deny, or refuse to answer.
This is full vindication of the [Flifth
[AJmendment privilege against self-inerimi-
nation.” Hoover, 678 F.2d at 581 (citation
omitted).

Because Plaintiff does not present facts to
show that he was, at the same time, both
compelled to testify and forced to waive his
Fifth Amendment right against self-incrimi-
nation, and because Plaintiff alleges no facts
that show, and does not contend, that he was
terminated solely in response to his exercise
of his Fifth Amendment rights, summary
judgment was proper.

II.  Procedural Due Process

Il Pluintiff also fails to establish issues
of material fact about his procedural due
process claims. “An essential principle of
due process is that a deprivation of life,
liberty, or property ‘be preceded by notice
and opportunity for hearing appropriate to
the nature of the case’” Cleveland Bd. of
Educ. v. Loudermsll, 470 U.S. 532, 542, 105
8.Ct. 1487, 1498, 84 L.Ed.2d 494 (1985) (cita-
tion omitted).! Plaintiff raises procedural
due process claims on both his property in-
terest in his employment and his liberty in-
terest in his reputation.’®

8. We accept that Plaintiff did have a property
interest in his position with the sheriff’s office—a
proposition undisputed by Appellees.

9. Assuming Plaintiff had a protected liberty inter-
est in this case, the only process due Plaintiff to
protect his liberty interest was a “name clearing
hearing.” Warren v. Crawford, 927 F.2d 559, 565
(11th Cir.1991). The hearing need not take place
before termination or the publication of the dam-
aging information. Campbell v. Pierce County,
Ga., 741 F.2d 1342, 1345 (11th Cir.1984). Plain-
tiff must have the opportunity ‘“‘to support his
allegations by argument however brief, and, if
need be, by proof, however informal.” Id. (cita-
tions omitted). Because this opportunity is not
as strict as the process required before one can
be deprived of a property interest, due process
was satisfied by the same opportunities provided
for notice and hearing for the termination itself—
the predisciplinary conferences and subsequent
Review Board Hearing.
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Bl There must be “some kind of hear-
ing” before termination of an employee with
a protected property interest in his employ-
ment. Loudermill, 470 U.S. at 542, 105 S.Ct.
at 1498 (citation omitted). The termination
of employment is a severe deprivation, al-
though the interest of the sheriff’'s office in
terminating deputies for misconduct is great.
See Loudermill, 470 U.S. at 543, 105 S.Ct. at
1494 (severity of termination); Buckrer, 901
F.2d at 497 (“The government interest in
effective law enforcement is extremely
high....”). The importance of the Plaintiff’s
property interest makes it necessary to pro-
vide some sort of pretermination hearing,
which includes notice and an opportunity to
be heard.

A. Notice

Il Notice was sufficient if it notified
Plaintiff of the charges and was timely,
whether oral or written. Loudermill, 470
U.S. at 546, 105 S.Ct. at 1495. Here, Plain-
tiff was afforded ample notice of the charges
against him and of the evidence discovered
by the investigation before each stage of the
disciplinary process. He and his counsel
were permitted to review the investigation
report; and, at the first predisciplinary con-
ference, Defendant Green told Plaintiff of the
charges and the evidence against him—spe-
cifically the evidence contained in the dele-
tion log.

B. Opportunity To Be Heard

Il Plaintiff had several opportunities to
be heard. All three of his initial statements
and the two separate predisciplinary confer-
ences provided Plaintiff the opportunity to
present evidence in his defense—to tell his
side of the story. His choice to exercise his
Fifth Amendment privileges does not negate
the fact that the opportunity existed.t?

Il “Affording an employee the opportu-
nity to respond after being confronted with
the charges is all that pretermination due
process requires of the employer.” Buckner,
901 F.2d at 496. “The fact that [Plaintiff]

10. Plaintiff argues that, to provide a meaningful
opportunity to be heard, immunity must be given
at every stage of an investigation into police
misconduct.

This notion is not the law. See

had to choose whether to talk or to remain
silent offends neither the [FJifth nor the
[Flourteenth [Almendment.” Guiotek .
City of Philadelphio, 808 F.2d 241, 245 (3d
Cir.1986).

Il Bcfore termination, a full eviden-
tiary hearing is not required. Loudermill,
470 U.S. at 545, 105 S.Ct. at 1495. Nor does
the pretermination hearing have to establish
conclusively the propriety of the termination.
Id. Plaintiff need only be given an opportuni-
ty to present his side of the story. Plaintiff
here had that opportunity on several occa-
sions—at both predisciplinary conferences
and the three preceding interviews. A full
post-termination proceeding was also held at
which Plaintiff presented evidence in his de-
fense.

Conclusion

The material facts are undisputed. And,
Defendants were entitled to a judgment as a
matter of law. Therefore, we affirm the
judgment of the district court.

AFFIRMED.
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generally Buckner, 901 F.2d 491, 496 (6th Cir.
1990); see also Garrity, 385 U.S. 493, 87 S.Ct.
616, 17 L.Ed.2d 562; Loudermill, 470 U.S. 532,
105 S.Ct. 1487, 84 L.Ed.2d 494.




