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the ex-antagonistic toclaim isplaintiffs
362, America,we findbehind section ofpurpose STATESpress UNITED

wholly merit. Plaintiff-Appellee,withoutit beto
omitted).(citations Similarly,Id. at 560

v.staythe automaticto useseeksMrs. Winters
tothat was beneficialagreementto void an CHEEK,Garvey Defendant-Martin

estate, andand that she thebankruptcythe Appellant.
voluntarily into. Section 362entereddebtors

No. 95-6297.shield, not a sword.ais

Appeals,ofCourtUnited StatesD.
Fourth Circuit.argues that theFinally, Mrs. Winters

agreement itselfstay therenderedautomatic 1,Argued April 1996.agreement isvoid, as to thatso her status
invites this courtWinters 26,Mrs.immaterial. Aug. 1996.Decided

time, itdecide, whether willfor the firstto
find the automaticcircuits whothosefollow

void, circuitsor thoseactionsstay renders
stay an ac­rendersfind the automaticwho

Third, Fifth,merely Thetion voidable.5
Sixth, Circuits have decidedand Eleventh

in of an automatictaken violationthat actions
than void.6 Thestay are voidable rather

Second, Ninth, haveand Tenth Circuits held
void.7 This court de­actions arethat such

issue, finding thatthis Mrs.addressclines to
challengestanding to thelacksWinters

voidable,void or becauseas eitheragreement
inand her interest thedebtoris not theshe

bankruptcythe estate.part ofwas notstocks

III.
concedes, “If this CourtAppellanttheAs

are effectivedocuments anddecides the 1992
Winters, then heragainstenforceable Mrs.

inquiry is unneces-and furtherappeal fails
23).(Br. Appellant, at For thesary.” of

above, the decision of thereasons stated
court isdistrict

AFFIRMED.

(5th 1990); EasleySee, v.Corp., F.2d 846 Cir.­ PettiboneTrust 177 B.R.v. Resolution5. Khozai
905, (6th1995)(E.D.Va.­ (noting Michigan Corp.,that the Fourth Cir.­Cir­ F.2d 909-911990524

Partners, Ltd., 670,yet whether 1993);the issue of Albanynot addressedcuit has re 749 F.2dIn
stayof the automatictaken in (11th Cir.1984).actions violation 675

void, decidingandvoidable rather toare than
authorityweight which holds thatthe offollow Bidermann,See, Holdings, v. 21Inc.7. Rexnordvoidable).merelysuch actions are Schwartz,(2d Cir.1994); In re 954 F.2dF.3d 522

(9th Cir.1992); DieselEllis v. Consolidated569Siciliano, 748, (3dSee, 75113 F.3d Cir.­6. In re
(10th Cir.1990).Corp., F.2d 371Elec. 894Co.,1994); DrillingMarine 900Picco v. Global
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OPINION

BUTZNER, Judge:Senior Circuit

appeals from theGarvey Martin Cheek
petition for a writdenial of hisdistrict court’s

pursuant to 28corpus broughtof habeas
opinion is§ district court’sU.S.C. 2255. The

States, 873reported as v. UnitedCheek
(W.D.N.C.1995). petition,In theF.Supp. 970

trial, alleging thatsought a newhadCheek
Rhodes,codefendant, Alvin hadJameshis

juror duringa Cheek’sattempted to bribe
joint thetrial. Because contactand Rhodes’

gov-andpresumptively prejudicial, thewas
noprove that there wasernment failed to
ex-possibility improperthat thereasonable

verdict,the wetrajudicial affectedcontact
judgment re-court’s andthe districtreverse

amand for new trial.

I

19,Julyjoint beganthat onAfter a trial
1984,25, jury1984, July aonand ended

conducting continuingaconvicted Cheek of
21enterprise in violation of U.S.C.criminal
imposed a848, court§ for which districtthe

parole. Thisyears withoutof 75sentence
Rhodes, 779v.affirmed. Statescourt United

(4th Cir.1985).F.2d 1019

1992, petition for a offiled a writIn Cheek
during trialalleging that thecorpus,habeas

knowledge, hadRhodesand without Cheek’s
Davis, asjuror, Louisa Michaelcontacted

attempt. responseIn to thepart a bribeof
initiallygovernment acknowl-petition, the

alleged, awere asMaher, edged that if factstheRudolfThomas KieranARGUED:
and CheekHill, Carolina, attempt occurredbribe hadMaher, P.A., Chapel North&

Bell, govern-trial. Thegivenbe a newActingDavis shouldAppellant. Kennethfor
Charlotte, responsesupplementalaAttorney, North then filedmentStatesUnited

Carolina, stating:ON BRIEF: DavidAppellee.for
P.A., Hill,Maher, ChapelRudolf, Rudolf &S. investigation,Following independentits

Carolina, Appellant.forNorth stipulates that factsthethe United States
Petition, is, thatin thatalleged thisasMOTZ, Judges,CircuitHALL andBefore

jurora dur-contactedcodefendant RhodesBUTZNER, Judge.CircuitSeniorand
attemptin an tothis easeing the trial of

juror, thatthat andor intimidatebribeby publishedand remandedReversed
inknowledge of or rolehad noPetitionerJudge BUTZNER wrote theopinion. Senior

ju-intimidate theattempt to bribe ortheJudgeJudge HALL andopinion, in which
ror.joined.MOTZ
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government got car,also said that Cheek was AfterThe Davis into the Alexander
authority station,to a new trial based on the him policeentitled drove to the which was

government soughtThe later tohe cited. 15-20 minutes from Davis’home and 10 or 11
supplemental response, allegingwithdraw its blocks from the courthouse. At pointthis

conflicting pre-that there was Fourth Circuit Davis testified that he “getting suspi-started
regarding propercedent the allocation of the cious” “mightand felt that his driver not be

proof juror However,of in of tampering.burden cases on the level.” he refrained from
withdraw, government Alexander,In its motion to questioningthe who gettold Davis to

specified again that theonce “basic facts are out of the car and himfollow into the station.
dispute, although may inside,not in the pairdetails not Once the walked into a room and

agreed upon by parties.”be the Alexander told Davis to wait. Alexander left
the room and standingDavis remained in thehearing, duringAfter a which no evidence

approximatelyroom for 15 minutes. Davispresented, magistrate judgewas the denied
speak anyonedid not duringto that time.government’s sup-the motion to withdraw its

However, he testified that he knew “some-plemental response. government ap-The
thing up” personwas because a sent frompealed magistrate judge’sthe ruling. The
the broughtcourthouse would have him di-court, presideddistrict which had also over
rectly personifthere that was “honest andtrial, evidentiaryCheek’s anthen held hear-
on the level.” He also testified beganthat heing government’sto appealaddress both the
to think “somethingthat goingwas on” inmagistrate judge’sfrom the order and the

juror.connection with his status as a§ petition.merits of Cheek’s 2255 The dis-
trict magistrate judge’scourt reversed the Davis testified that Alexander returned to
order. the getroom and told him to back into the

compliedcar. voluntarily.DavisRuling Alexanderon the petition,merits of Cheek’s
then drove Davis to a bail bondsman’s office.the court held that Cheek was not entitled to
Davis pointtestified that at thisa he realizedpresumption preju­new trial because the of
that Alexander was aStates, bail bondsman andbydice thatmandated Remmer v. United
court proceedings goingwere227, 450, not to be held347 74U.S. S.Ct. 98 654L.Ed.

(1954) (Remmer in However,the bondsman’sI), office. he testi-applicable.was not The
although “veryfied that suspicious,”he wasdistrict court alternativelydetermined that

he did not going happen.know what was toif presumption applied, govern­even the the
He therefore followed Alexander into thesuccessfully byment had rebutted it demon­

minutes,office. After about 15 Davis toldstrating that the contact had had no effect on
leaving.Alexander that he was AlexanderpersonalDavis’ verdict. The district court

told him to wait. Davis thatdecided he hadaccepted Cheek’s affidavit that he did not
somethingto leave “because wrong.”proof [was]longobtain of Rhodes’ contact until

leave,As he rose to Rhodes walked into theConsequently, delay playedafter the trial.
Recognizingroom. Rhodes as one of thepartno in the district court’s denial of the

trial,defendants on Davis left the bondman’spetition. §habeas ProceedingsSee 2255 R.
(1996). sayingoffice without a word. He then9

walked home —a distance of four to fivehearing court,At the before the district
miles.jurorDavis testified that he had inbeen a

jointCheek’s and Rhodes’ trial. oneOn Davis asserted that Alexander had “devi-
trial,evening during ously”the at about 7 beingor 8 lied to him about a court official.

p.m., strangero’clock a named Oren Alexan- He also stated that he believed that he had
apartment.der drove to Davis’ whyAlexander been “used.” When counsel himasked

told Davis that thoughthe was needed at the up,”federal he he had been or“used” “set
thoughtcourthouse. Davis testified that jury.he he “I know Ianswered: was on this

requestat the time that “peculiar” They advantagethis was took of that.” When asked
thought “theybut that he must have an if he trying upknew who was to set him

emergency meeting something.”or replied:Davis Davis “I have no idea. I seen
did any questions.not ask Alexander in It[Rhodes’] face there. had to be him.
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Kane,Kay FederalMaryMiller &placethat thur R.deliberately lure me towouldWho
2818,§ at 194something?” He Practice and Proceduredoingofthe intentionswith

(1995). However, fac­the ultimateexperience had “devastat- becausethethattestified
impartiali­regarding thehim. tualed” determination

legalnecessarily depends onjuryty of thetimesacknowledged that numerousDavis
conclusions, lightin of all theit is reviewedtold all thecourt hadduring thethe trial

narrowed,”under a “somewhatevidencesuspicious contacts im-anyreportjurors to
givingdiscretion standardabuse ofmodifieddistrictdid not tell theDavismediately. But

to review“more latitudeappellate courtthejurors,attorneys, other orjudge, thecourt
in contextthiscourt’s conclusionthe trialaboutwith the trialanyone else associated
Haley v. Bluesituations.”than in othernotthat he didHe testifiedexperience.his

Co., 1532, 1537-39“very Ridge 802 F.2dbecause he wasincidentreport the Transfer
(4th Cir.1986); v. Duck­The Owenby the defendants. nn. 11-12&of retaliationafraid”

Cir.1984).(7thcommanding worth, 643,was hisspoke to 727 F.2d 646only person he
Guard,NationalNorth Carolinain theofficer

concerning the districtno issueThere is(now Harding, the dis-Major) whomCaptain
fact. Rhodesfindings of historicalcourt’sMajor Harding testifiedcourt credited.trict

conflicting testimonyofferedand Alexanderjury andsitting onhe was athat Davis said
circum-factualregarding the details of theaapproached with bribe.hadthat he been

attempt andallegedof the bribestances
attempt.culpability in therespectivetheirII

not find Alexan-that it didThe court statedargues that the courtdistrictCheek
Nei-witnesses.Rhodes to be credibleder ormagistrate’s orderoverruling thebyerred

appeals fromgovernmentnor thether Cheekto with­government’s motionthethat denied
factfindings of historicalcourt’sthe districtresponse. After ansupplementaldraw its

bribe at-of theregarding the circumstancesgovernmenttheinvestigation,independent
tempt.responsesupplementalitsacknowledged in

trial. Thisto a newentitledthat Cheek was law, whichquestionsto ofreferenceWith
government’sus. Theneed not detainissue review,ofpart of theis the second standard

a newright toconcerning Cheek’sopinion Supreme Courtinpertinent law is found
binding either the districtnot ontrial was States, 146In Mattox v. Uniteddecisions.

court, toalthough it “is entitledthiscourt or 53,50,140, 150, L.Ed. 9173613 S.Ct.U.S.
States,Young 315weight.” v. Unitedgreat (1892), communi­“Privatestated:the Court

510, 511,258, L.Ed. 832257, 8662 S.Ct.U.S. jurorscations, prejudicial, betweenpossibly
(1942) (direct Ev­appeal); alsocriminal see absolutely forbid­...persons,and third are

1138,Blackburn, 1140-41781 F.2dery v. verdict, un­den, at leasttheinvalidateandCir.1986) (habeas(5th corpus). appear.”made toharmlessness isless their
SupremetheUnderscoring principle,thisIII

I thatin RemrnerCourt held
the dis­of review ofThe standard

communication, contact, orany privateinquiries.threeopinion involvestrict court’s
indirectly, with adirectly ortampering,for error.historical facts clearreviewWe

pend-during a trial the matterjuror about52(a). Questions lawofFed.R.Civ.P.See
reasons,is,jury obvioustheing forbeforegenerallynovo. Seedeare reviewed

if notprejudicial,presumptivelydeemed552, 558,Underwood, 487 U.S.v.Pierce
therules ofpursuancein of knownmade2546,2541, 490101 L.Ed.2d108 S.Ct.

and directions ofinstructionscourt and the(1988). thequestion is whetherThe final
trial, fullwithduring themadethe courtcompro­improper or communicationcontact

presump-Theknowledge parties.of thejury.the Ordi­impartiality ofmised the
conclusive, reststhe burdennot buttion iscommit­narily, a new trialgrantthe of is

establish,toheavily upon the Governmentdistrictof theted to the sound discretion
hearing of the defen-andnotice toWright, Ar- afterAlancourt. 11A CharlesSee
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dant, juror defendants,that such contact with the was as to the two Cheek and
harmless to the defendant. Rhodes.

I, 229,347 at 74 S.Ct. at 451.Remmer U.S. Cheek, F.Supp.873 at 990.
Supreme inSince the Court’s decision

acceptWe cannot the district court’sI,Remmer this circuit has established a
partyconclusion. If attackingthe the ver­three-step process analyzing allegationsfor

dict competentintroduces evidence of extra­extrajudicial juror partyof contact. The who
judicial juror contacts, the court must ana­attackingis the verdict bears the initial bur­
lyze whether the contacts were “more thanintroducing competentden of evidence that
innocuousextrajudicial simplyinterventions that couldthe communications or contacts not
justify presumptiona prejudicial“more than innocuous ofwere interventions.” effect.”

Haley, Haley,802 F.2d at 1537n. 9. If minimalthis 802 F.2d at 1537 n. 9. But if a
satisfied, pre­standard is the IRemmer contact or communication “cannot be charac­

sumption triggered automatically.is The terized as proceed[theinnocuous court] must
prevailing partyburden then shifts to the to presumption prejudice.”from the of Id.

prove possi­that there exists no “reasonable Here, doubt, extraju­without a there was an
bility jury’sthat the verdict was influenced dicial contact. To determine whether this

improperby Stephensan communication.” contact was trig­innocuous or whether it
Canners, Inc.,v. Atlantic 848 F.2dSouth gered presumption explainedthe in Remmer

(4th484, Cir.1988); Haley,488-89 802 F.2d I we must turn to Supremethe factors the
at 1537. important.Court deemed These factors are:

(1) (2)any private communication; any pri­
IV (3)contact; (4)any tampering; directlyvate

conclusion, stated,In its the district court (5)indirectly juror trial;or duringwith a
jurorno“since communication was made to jury.about the matter before the See Rem­

pendingaboutDavis the matter before the I, 229,mer 347 atU.S. 74 S.Ct. at 451. It is
matter,jury, anyor about Remmer does not these factors that establish the law about the

prescribe presumptiona prejudice.”of prejudice.presumption of
Cheek, F.Supp. support873 at 990. To its

We believe that the district court con-reasoning, the district court wrote:
I, 229,strued Remmer 347 U.S. at 74 atS.Ct.attemptedan[N]o communication of bribe

451, narrowly by doingtoo and that so it didwas made to Davis.... Davis never told
correctly apply pertainingnot the law to theany jurorsof the other about the incident.

presumption prejudiceof and the burden ofRhodes,spokeDavis never to nor Rhodes
proof. The evidence thatdiscloses Cheekany money.to him. Davis never saw No
proved every triggers presump-factor that amoney was ever tooffered Davis. Davis

prejudice.tion of As the district courtwas not threatened. Davis did not know
found, Davis, juror.Alexander contacted theany parties instigatedof the who or made

Davis, tellingHe communicated with himextra-judicialthe contact with him. The
recognizedwhat Davis later was a lie. Alex-subjectivecontact caused Davis to amake

soughtander to have Davis believe that heexpression of in that itdevastation he took
had been sent to drive Davis to the court-integrity.as a blemish on his There was

juror inthreat, house. Because he was a the trial ofbribe,not the traditional or state-
Cheek, reasonablyRhodes andcontaining Davis be-prejudicialment substantive in-

presenceformation lieved that his at the courthousemade to Davis.
necessary pendingwas in a matter before theFinally, perhaps importantly,and most

jury. Alexander Davis toWhen drove hisDavis, though byeven devastated the inci-
Rhodes, subsequentdent, office to meet with thelistened to all the evidence with his

that,appearance of Rhodes was a contact asjurors,fellow and testified that he consid-
immediately recognized,Davis was with areachingered all the evidence in his own

personal joinedverdict defendant trial in a inand with the other on case which he was
jurors reaching guilty serving juror. Rightlyeleven in a perceivedverdict of as a he that
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II, agentFBI interviewedattempted In Remmer anhadhis confederatesRhodes and
juror during recog-trial.the the The Courthim.to bribe

improperly placed a strain onnized that this
that DavisemphasizedcourtdistrictThe I,juror. Remmer 347 U.S. at 229-the See

him;Rhodes, nor Rhodes tospoke tonever 30, relyIt did not on this74 S.Ct. at 451-52.
money;any that nonever sawthat Davis interview, however, as a basis for its decision

Davis; and that Davismoney offered towas emphasizedin Remmer II. There the Court
Although these obser-was not threatened. extrajudicial contact disturbed andthat the

relevant, they negate thedo notarevations juror, specu-and it refused totroubled the
prejudice.ofpresumption agent’s interview.late about the effect of the

II, 381, at 427-Remmer 350 U.S. at 76 S.Ct.Isequel to Remmer isrespect theIn this
28.Remmer IremandedThe Courtinstructive.

Again, theevidentiary hearing. Su­anfor byinterview the FBIApart from the
districtgranted certiorari. Thepreme Court II, similarity thatin Remmer the between

remand, in Rem­on reviewedcourt’s record In caseand is obvious. neithercase Cheek
379,States, 377, 76350 U.S.v.mer United juror. Inspeak to the nei­did a defendant

(1956)426-27,425, L.Ed. 435100S.Ct. juror any money,see andther case did the
(Remmer II), trialthat after thedisclosed Injuror was not threatened. neitherthe

juror couldsuggestedman that theastarted uttered, but thewas the word “bribe”case
easy money if he make awouldmake some jurors recognizedin cases that the en­both
defendant, jurorThethe Remmer.deal with Cheek,attemptan to bribe. Incounter was

court,approach to the districtreported this afraid as a resultDavis was devastated and
investigate.FBI to Afterwhich directed the bycommunication Alexander and theof the

trial, juror that there wasthe statedthe II,Rhodes. In Remmer thecontact with
approachedquestion that he had beensome byjuror and troubled the ex­was disturbed

pressure.had under terrificand that he been In casetrajudicial communication. neither
-that theUltimately the district court held dispelled.presumption prejudiceofwas the

onharmless and had no effectincident was
conclusive,notpresumptionThe isintegrity, ofjuror’s judgment, or statethe

heavily upon the Gov­but “the burden restsjuror toThe district court found themind.
... that such contacternment to establishman.” Remmer“forthright and honestbe a

juror defen­with the was harmless to theII, 379, at 426.350 U.S. at 76 S.Ct.
I, 229,at 74 S.Ct.dant.” Remmer 347 U.S.

grantedSupreme reversed andThe Court pre­supplemented thisat 451. The Court
part:It inRemmer a new trial. said admonishing must exam­cept by that a court

picture,” including the factualine the “entireevidence, covering the to-think thisWe
impact juror.and the on thecircumstancespicture, such a state of factstal reveals

II, 379,at at 426-­Remmer 350 U.S. 76 S.Ct.anyonejuror] nor else[thethat neither
heavy obligation ofimplement27. To thesay not affected in hiscould that he was

presump­party who seeks to rebut thethejuror. From [theof action as afreedom
prejudice, prescribedhave that thetion of wejuror’s] testimony quite evident thatit is

no reason­proof must establish that there isman fromwas a disturbed and troubledhe
possibility that the verdict was affectedable[extrajudicial] untilof the contactthe date

F.2d at 488-­by Stephens,the contact. 848subjectedthe trial.... He had beenafter
89; Haley, 802 F.2d at 1537-38.jurorwhich noto extraneous influences to

subjected, it law’sbe for is theshould
sanctityobjective guard jealously the ofto V
freelyjury’s right operate as asthe to Cheek, government offered no re-In the

possible from unauthorized intru-outside arguesit that reliefbuttal evidence. Instead
purposefully made.sions thebecause Cheek filedshould be denied

II, 381-82, eight years after the trialpetitionat habeas350 at 76 S.Ct.Remmer U.S.
reject argument. agree-Inthisended. We427-28.
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court, thatthe district we note VIment with
theis no evidence that Cheek knew ofthere properlyThe district court ad­

extrajudicial contact before 1988. He then testimony, Davis,includingmitted that of
diligentproceeded in a manner after he ob- regarding the factual circumstances of Davis’

from admittinga statement Rhodestained encounter with Alexander and Rhodes and
2255,§ R. 9.the contact. See Harding.his consultation with In this situa­

“probing inquiry”tion such a factual was notarguesgovernment also that theThe only permissible necessary. Haley,but 802
“clearly propererroneous” standard is the 606(b).1;F.2d at 1535 n. Fed.R.Evid. Nev­

findingfor of the district court’stest review ertheless, partywhen a seeks to attack or
that Alexander’s and Rhodes’ contact with 606(b)verdict,support prohibitsa Rule all

prejudice rightDavis not Cheek’s to adid inquiry juror’s processinto a mental in con­
standard, gov-fair trial. Based on this the nection with the verdict. See Tanner v.

urges us to conclude that the dis-ernment States, 107, 117-22,United 483 U.S. 107
properly peti-trict court dismissed Cheek’s 2739, 2745-49, (1987);S.Ct. 97 L.Ed.2d 90

tion. Commonwealth, 740,Stockton v. 852 F.2d
(4th Cir.1988).743-44support position, governmentIn of its the

eases, During evidentiary hearing,none of which with a the the assis­cites five deals
attorneytant Unitedparty’s extrajudicial ju­ States elicited Davis’third contact with a

evidence,Hines, sufficiencyview about the of theror. These cases are United States v.
askingCir.1983) youDavis: “And(4th (FBI did listen to all ofagent pho­717 F.2d 1481

put bythe evidence that was forth both sidestographing people jurors leavingnot—but —
reaching your person­and consider it in owncourthouse); Spain,Rushen v. 464the U.S.

“Yes,replied,al verdict?” Davis sir.”(1983)114, 453,104 78 L.Ed.2d 267S.Ct.
606(b).objected, citingCheek Rule The dis­(juror’s parte explanation judgeex to trial

objection.trict court overruled Cheek’s Seeanswering questiona mistake in a onabout
Cheek, Later,F.Supp.873 at 981. whendire); Yount, 1025,v. 467voir Patton U.S.
dismissing petitionCheek’s because of its(1984)2885, (pre­104 81 L.Ed.2d 847S.Ct.

presumption required byview that the Rem­juror);publicity qualificationstrial and of a
I, 229, 451,mer 347 at 74 atU.S. S.Ct. wasWitt, 412,Wainwright v. 469 105 S.Ct.U.S.

inapplicable, specificallythe courtdistrict re­(1985)844, (qualifications841 a83 L.Ed.2d of
testimony “perhapslied on this when it found—Keohane, U.S. -,juror); Thompson v.

importantly”most that Davis had considered(1995) (effect457, 133116 S.Ct. L.Ed.2d 383
arriving personalall in at histhe evidencepresumptionof of correctness under 28

“joinedverdict and that he had with the2254(d)§ inU.S.C. review of habeas peti­
jurors reachingin a verdict ofother elevenprisoners).tions of state None of these
Cheek,guilty_” F.Supp.873 at 990.purports modify presumptioncases to the of

prejudice applicable arisingto casesfederal By asking Davis-whether he had lis­
communication, contact,“any privatefrom or evidence,to and considered all the thetened

tampering” juror, explainedawith which is government delving Davis’ mentalwas into
I, 451,229,in at 74 atRemmer 347 U.S. S.Ct. processes sufficiency of evi­about the the

II,appliedand in Remmer 350 U.S. at 379-­ personalreachingdence in his verdict. Such
82, 76 S.Ct. at 426-28. None of these eases inquiry imposedan limitsexceeded the strict

government “heavy 606(b). Tanner,relieves the of the bur­ 118,by Rule 483 U.S. atSee
proving improper 2746, 2748-49;den” of that the contact 121-22, see also107 S.Ct. at

government Greer, 1383,Both the thewas harmless. and United States v. 620 F.2d 1385
(10thmisapplied Cir.1980);district court have the law ex­ Haughn. 2 v. Jones &

(7th914,plained in both Remmer cases. “A district Laughlin Corp., F.2d 918Steel 949
Cir.1991).by pro­court definition abuses its discretion when By relying on Davis’ mental

it makes an error of law.” Koon v. United in with the verdict whencesses connection
—States, U.S. -, -, 2035, fact,findingsformulating116 S.Ct. its of the district

(1996).2047, 135 Blumeyer,L.Ed.2d 392 court In United States v.erred.
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(8th Cir.1995), attemptedhad1013, 1014-15 fendants and his confederatesn. 1 the62 F.3d

him. Davis’ condition was essential-“To the extent that the district to bribecourt said:
606(b) II,jurortestimony by lyRule that of the in Remmerbarred similar tocourt used

fact, 381,findings court abusedof the in 350 at 76 S.Ct.to make its who is described U.S.
man”its discretion.” at 427-28 “as a disturbed and troubled

extrajudicialthe date of the contact.from606(b),Rule the districtIn violation of
mentioned,have the Court remandedAs wetestimony aboutagain relied on Davis’court

trial.that case for a newin with theprocesses connectionhis mental
holdingin alternative as disclosedverdict its

that Davisopinion: The district court statedby following passage in itsthe
duty put himself in ahad done his civic andpresumption preju-ofif there were aEven

Cheek,position fairly. F.Supp.it 873to doconclusive and the evidence atdice it is not
Regrettably, cannotat 991. we condonejurorhearing demonstrates that thethe

report immediatelyDavis’ decision not to thelistened to all the evidence and considered
judgeverdict, extrajudicial contact to the trial asreaching personalin andit his own

duty report.It was his civic toover- instructed.the Court finds that the evidence
dutyany importanceThe of this cannot be over­presumption prejudice.ofcomes

judgetold the what he toldlooked. Had he606(b)Cheek, F.Supp. at 990. Rule at873
Major jurorHarding, an alternate could haveto determinetimes makes it more difficult

substituted. The United States Attor­beena new trial is warranted. See Stock-whether
ney government agents inves­and could haveton, policyF.2d at 743-44. But sound852

guilty partiestigated prosecutedand theanysupports outweighsand inconve-the rule
cloud onwhile the evidence was fresh. Thedifficulty imposes.rulenience or the See

extrajudicialthat contactthe verdict thisTanner, 121-27,at 107generally 483 U.S.
integritycaused would not exist. The ofS.Ct. at 2748-51.

judicial by juryproceedings and trial wouldspeculate Davis’ mentalWe need not about
have been vindicated. The district court’sjury hiscondition when he sat on the after
finding juror dutyhis civic isthat the didAlexander Rhodes. Ma-encounter with and
clearly juror’s conduct can­erroneous. Thetestimonyjor Harding’s provides us with

depicted example dutyan of civic tonot be asDavis’contemporaneous information about
juries.other citizens who serve onMajorduring the trial.mental condition

Harding testified that Davis said he was evidence,assessing all we holdAfter the
jury ap-sitting a and that he had beenon government’sthat rebuttal is insufficienttheconcerned,proached a bribe. Davis waswith prejudicepresumption ofto overcome the

to know to do. He wasand he wanted what extraju-by devastating, improper,raised the
safety integrity.and hisconcerned about his Objectively, theredicial contact with Davis.

reportedif contact thatHe was afraid he the possibility that theis at least a reasonable
maybepeople would think that he had done

contact affected the verdict. Seeextraneous
something to cause him to be selected —that 488-89; Haley,Stephens, 848 F.2d at 802

somebodysomethinghe had done to make
F.2d at 1537-38.

a Davis wasthink he would take bribe.
duty fairly.to do his civic and do itconcerned judgmentcourt’sWe reverse the district

Major HardingDavis asked to be a character and remand for a new trial.
Major Hardingwitness if the need arose.

AND REMANDED.REVERSEDassistance, Davis left heoffered his but when
Cheek,not what to do. 873had decided See

F.Supp. at 981-82.

Major Harding’s testimony, coupled
testimonywith Davis’ own that he was devas­

fearful, that he was in notated and shows
jury involvingon a a case incondition to sit

reasonablywhich he believed one of the de-


