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plaintiff’s claim is antagonistic to the ex-
press purpose behind section 362, we find
it to be wholly without merit.

Id. at 560 (citations omitted). Similarly,
Mrs. Winters seeks to use the automatic stay
to void an agreement that was beneficial to
the bankruptcy estate, and that she and the
debtors voluntarily entered into. Section 362
is a shield, not a sword.

D.

I Finally, Mrs. Winters argues that the
automatic stay rendered the agreement itself
void, so her status as to that agreement is
immaterial. Mrs. Winters invites this court
to decide, for the first time, whether it will
follow those circuits who find the automatic
stay renders actions void, or those circuits
who find the automatic stay renders an ac-
tion merely voidableS The Third, Fifth,
Sixth, and Eleventh Circuits have decided
that actions taken in violation of an automatic
stay are voidable rather than void.® The
Second, Ninth, and Tenth Circuits have held
that such actions are void.” This court de-
clines to address this issue, finding that Mrs,
Winters lacks standing to challenge the
agreement as either void or voidable, because
she is not the debtor and her interest in the
stocks was not part of the bankruptey estate.
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As the Appellant concedes, “If this Court
decides the 1992 documents are effective and
enforceable against Mrs. Winters, then her
appeal fails and further inquiry is unneces-
sary.” (Br. of Appellant, at 23). For the
reasons stated above, the decision of the
district court is

AFFIRMED.

5. See, Khozai v. Resolution Trust Corp., 177 B.R.
524 (E.D.Va.1995) (noting that the Fourth Cir-
cuit has not yet addressed the issue of whether
actions taken in violation of the automatic stay
are voidable rather than void, and deciding to
follow the weight of authority which holds that
such actions are merely voidable).

6. See, In re Siciliano, 13 F.3d 748, 751 (3d Cir.
1994); Picco v. Global Marine Drilling Co., 900
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F.3d 522 (2d Cir.1994); In re Schwartz, 954 F.2d
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Reversed and remanded by published
opinion. Senior Judge BUTZNER wrote the
opinion, in which Judge HALL and Judge
MOTZ joined.

OPINION
BUTZNER, Senior Circuit Judge:

Garvey Martin Cheek appeals from the
district court’s denial of his petition for a writ
of habeas corpus brought pursuant to 28
U.B.C. § 2255. The district court’s opinion is
reported as Cheek v United States, 878
F.Supp. 970 (W.D.N.C.1995). In the petition,
Cheek had sought a new trial, alleging that
his codefendant, James Alvin Rhodes, had
attempted to bribe a juror during Cheek’s
and Rhodes’ joint trial. Because the contact
was presumptively prejudicial, and the gov-
ernment failed to prove that there was no
reasonable possibility that the improper ex-
trajudicial contact affected the verdict, we
reverse the district court’s judgment and re-
mand for a new trial.

I

After a joint trial that began on July 19,
1984, and ended on July 25, 1984, a jury
convicted Cheek of conducting a continuing
criminal enterprise in violation of 21 U.S.C.
§ 848, for which the district court imposed a
sentence of 75 years without parole. This
court affirmed. United States v. Rhodes, T79
F.2d 1019 (4th Cir.1985).

In 1992, Cheek filed a petition for a writ of
habeas corpus, alleging that during the trial
and without Cheek’s knowledge, Rhodes had
contacted a juror, Michael Louis Davis, as
part of a bribe attempt. In response to the
petition, the government initially acknowl-
edged that if the facts were as alleged, a
bribe attempt had occurred and Cheek
should be given a new trial. The govern-
ment then filed a supplemental response
stating:

Following its independent investigation,
the United States stipulates that the facts
as alleged in this Petition, that is, that
codefendant Rhodes contacted a juror dur-
ing the trial of this case in an attempt to
bribe or intimidate that juror, and that
Petitioner had no knowledge of or role in
the attempt to bribe or intimidate the ju-
ror.




The government also said that Cheek was
entitled to a new trial based on the authority
he cited. The government later sought to
withdraw its supplemental response, alleging
that there was conflicting Fourth Circuit pre-
cedent regarding the proper allocation of the
burden of proof in cases of juror tampering.
In its motion to withdraw, the government
specified once again that the “basic facts are
not in dispute, although the details may not
be agreed upon by the parties.”

After a hearing, during which no evidence
was presented, the magistrate judge denied
the government’s motion to withdraw its sup-
plemental response. The government ap-
pealed the magistrate judge’s ruling. The
district court, which had also presided over
Cheek’s trial, then held an evidentiary hear-
ing to address both the government’s appeal
from the magistrate judge’s order and the
merits of Cheek’s § 2255 petition. The dis-
trict court reversed the magistrate judge’s
order.

Ruling on the merits of Cheek’s petition,
the court held that Cheek was not entitled to
a new trial because the presumption of preju-

dice mandated by Remmer v. United States,
347 U.S. 227, 74 S.Ct. 450, 98 L.Ed. 654
(1954) (Remmer I ), was not applicable. The
district court determined alternatively that
even if the presumption applied, the govern-
ment had successfully rebutted it by demon-
strating that the contact had had no effect on
Davis’ personal verdict. The district court
accepted Cheek’s affidavit that he did not
obtain proof of Rhodes’ contact until long
after the trial. Consequently, delay played
no part in the district court’s denial of the
habeas petition. See § 2255 Proceedings R.
9 (1996).

At the hearing before the district court,
Davis testified that he had been a juror in
Cheek’s and Rhodes’ joint trial. On one
evening during the trial, at about 7 or 8
o’clock p.m., a stranger named Oren Alexan-
der drove to Davis’ apartment. Alexander
told Davis that he was needed at the federal
courthouse. Davis testified that he thought
at the time that this request was “peculiar”
but that he thought “they must have an
emergency meeting or something.” Davis
did not ask Alexander any questions.
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After Davis got into the car, Alexander
drove him to the police station, which was
15-20 minutes from Davis’ home and 10 or 11
blocks from the courthouse. At this point
Davis testified that he started “getting suspi-
cious” and felt that his driver “might not be
on the level.” However, he refrained from
questioning Alexander, who told Davis to get
out of the car and follow him into the station.
Once inside, the pair walked into a room and
Alexander told Davis to wait. Alexander left
the room and Davis remained standing in the
room for approximately 15 minutes. Davis
did not speak to anyone during that time.
However, he testified that he knew “some-
thing was up” because a person sent from
the courthouse would have brought him di-
rectly there if that person was “honest and
on the level.” He also testified that he began
to think that “something was going on” in
connection with his status as a juror.

Davis testified that Alexander returned to
the room and told him to get back into the
car. Davis complied voluntarily. Alexander
then drove Davis to a bail bondsman’s office.
Davis testified that at this point he realized
that Alexander was a bail bondsman and that
court proceedings were not going to be held
in the bondsman’s office. However, he testi-
fied that although he was “very suspicious,”
he did not know what was going to happen.
He therefore followed Alexander into the
office. After about 15 minutes, Davis told
Alexander that he was leaving. Alexander
told him to wait. Davis decided that he had
to leave “because something [was] wrong.”
As he rose to leave, Rhodes walked into the
room. Recognizing Rhodes as one of the
defendants on trial, Davis left the bondman’s
office without saying a word. He then
walked home—a distance of four to five
miles.

Davis asserted that Alexander had “devi-
ously” lied to him about being a court official.
He also stated that he believed that he had
been “used.” When counsel asked him why
he thought he had been “used” or “set up,”
he answered: “I know I was on this jury.
They took advantage of that.” When asked
if he knew who was frying to set him up
Davis replied: “I have no idea. I seen
[Rhodeg’] face in there. It had to be him.
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‘Who would deliberately lure me to that place
with the intentions of doing something?” He
testified that the experience had “devastat-
ed” him.

Davis acknowledged that numerous times
during the trial the court had told all the
jurors to report any suspicious contacts im-
mediately. But Davis did not tell the district
court judge, the attorneys, other jurors, or
anyone else associated with the trial about
his experience. He testified that he did not
report the incident because he was “very
afraid” of retaliation by the defendants. The
only person he spoke to was his commanding
officer in the North Carolina National Guard,
Captain (now Major) Harding, whom the dis-
trict court credited. Major Harding testified
that Davis said he was sitting on a jury and
that he had been approached with a bribe.

II

Il Cheek argues that the district court
erred by overruling the magistrate’s order
that denied the government’s motion to with-
draw its supplemental response. After an
independent investigation, the government
acknowledged in its supplemental response
that Cheek was entitled to a new trial. This
issue need not detain us. The government’s
opinion concerning Cheek’s right to a new
trial was not binding on either the district
court or this court, although it “is entitled to
great weight.” Young v. United States, 315
U.S. 257, 258, 62 S.Ct. 510, 511, 86 L.Ed. 832
(1942) (direct criminal appeal); see also Ev-
ery v. Blackburn, 781 F.2d 1138, 114041
(6th Cir.1986) (habeas corpus).

II1

Bl The standard of review of the dis-
trict court’s opinion involves three inquiries.
We review historical facts for clear error.
See Fed.R.Civ.P. 52(a). Questions of law
are reviewed de movo. See generally
Pierce v. Underwood, 487 U.S. 552, 558,
108 S.Ct. 2541, 2546, 101 L.Ed.2d 490
(1988). The final question is whether the
improper contact or communication compro-
mised the impartiality of the jury. Ordi-
narily, the grant of a new trial is commit-
ted to the sound discretion of the district
court. See 11A Charles Alan Wright, Ar-

thur R. Miller & Mary Kay Kane, Federal
Practice and Procedure § 2818, at 194
(1995). However, because the ultimate fac-
tual determination regarding the impartiali-
ty of the jury necessarily depends on legal
conclusions, it is reviewed in light of all the
evidence under a “somewhat narrowed,”
modified abuse of discretion standard giving
the appellate court “more latitude to review
the trial court’s conclusion in this context
than in other situations.” Haley v. Blue
Ridge Tranmsfer Co., 802 F.2d 1532, 1537-39
& nn. 11-12 (4dth Cir.1986); Owen v. Duck-
worth, 727 F.2d 643, 646 (Tth Cir.1984).

There is no issue concerning the district
court’s findings of historical fact. Rhodes
and Alexander offered conflicting testimony
regarding the details of the factual circum-
stances of the alleged bribe attempt and
their respective culpability in the attempt.
The court stated that it did not find Alexan-
der or Rhodes to be credible witnesses. Nei-
ther Cheek nor the government appeals from
the district court’s findings of historical fact
regarding the ecircumstances of the bribe at-
tempt.

With reference to questions of law, which
is the second part of the standard of review,
pertinent law is found in Supreme Court
decisions. In Mattox v. United States, 146
U.S. 140, 150, 18 8.Ct. 50, 53, 86 L.Ed. 917
(1892), the Court stated: “Private communi-
cations, possibly prejudicial, between jurors
and third persons, ... are absolutely forbid-
den, and invalidate the verdict, at least un-
less their harmlessness is made to appear.”
Underscoring this principle, the Supreme
Court held in Remmer I that

any private communication, contact, or
tampering, directly or indirectly, with a
juror during a trial about the matter pend-
- ing before the jury is, for obvious reasons,
deemed presumptively prejudicial, if not
made in pursuance of known rules of the
court and the instructions and directions of
the court made during the trial, with full
knowledge of the parties. The presump-
tion is not conclusive, but the burden rests
heavily upon the Government to establish,
after notice to and hearing of the defen-




dant, that such contact with the juror was
harmless to the defendant.

Remmer I, 347 U.S. at 229, 74 S.Ct. at 451.

Il Since the Supreme Court’s decision in
Remmer I, this circuit has established a
three-step process for analyzing allegations
of extrajudicial juror contact. The party who
is attacking the verdict bears the initial bur-
den of introducing competent evidence that
the extrajudicial communications or contacts
were “more than innocuous interventions.”
Haley, 802 F.2d at 1537 n. 9. If this minimal
standard is satisfied, the Remmer I pre-
sumption is triggered automatically. The
burden then shifts to the prevailing party to
prove that there exists no “reasonable possi-
bility that the jury’s verdict was influenced
by an improper communication.” Stephens
v. South Atlantic Canners, Inc, 848 F.2d
484, 488-89 (4th Cir.1988); Haley, 802 ¥.2d
at 1537.

v

In its conclusion, the district court stated,
“since no communication was made to juror
Davis about the matter pending before the
jury, or about any matter, Remmer does not
prescribe a presumption of prejudice.”
Cheek, 873 F.Supp. at 990. To support its
reasoning, the district court wrote:

[NJo ecommunication of an attempted bribe
was made to Davis.... Davis never told
any of the other jurors about the incident.
Davis never spoke to Rhodes, nor Rhodes
to him. Davis never saw any money. No
money was ever offered to Davis. Davis
was not threatened. Davis did not know
any of the parties who instigated or made
the extra-judicial contact with him. The
contact caused Davis to make a subjective
expression of devastation in that he took it
as a blemish on his integrity. There was
not the traditional threat, bribe, or state-
ment eontaining prejudicial substantive in-
formation made to Davis.

Finally, and perhaps most importantly,
Davis, even though devastated by the inci-
dent, listened to all the evidence with his
fellow jurors, and testified that he eonsid-
ered all the evidence in reaching his own
personal verdict and joined with the other

eleven jurors in reaching a verdict of guilty
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as to the two defendants, Cheek and
Rhodes.

Cheel, 873 F.Supp. at 990.

Bl We cannot accept the district court’s
conclusion. If the party attacking the ver-
dict introduces competent evidence of extra-
judicial juror contacts, the court must ana-
lyze whether the contacts were “more than
innocuous interventions that simply could not
justify a presumption of prejudicial effect.”
Haley, 802 F2d at 1537 n. 9. But if a
contact or communication “cannot be charac-
terized as innocuous [the court] must proceed
from the presumption of prejudice.” Id.
Here, without a doubt, there was an extraju-
dicial contact. To determine whether this
contact was innocuous or whether it trig-
gered the presumption explained in Remmer
I we must turn to the factors the Supreme
Court deemed important. These factors are:
(1) any private communication; (2) any pri-
vate contact; (8) any tampering; (4) directly
or indirectly with a juror during trial; (5)
about the matter before the jury. See Rem-
mer I, 347 U.S. at 229, 74 S.Ct. at 451. Itis
these factors that establish the law about the
presumption of prejudice.

We believe that the distriet court con-
strued Remmer I, 347 U.S. at 229, 74 S.Ct. at
451, too narrowly and that by doing so it did
not correctly apply the law pertaining to the
presumption of prejudice and the burden of
proof. The evidence discloses that Cheek
proved every factor that triggers a presump-
tion of prejudice. As the district court
found, Alexander contacted Davis, the juror.
He communicated with Davis, telling him
what Davis later recognized was a lie. Alex-
ander sought to have Davis believe that he
had been sent to drive Davis to the court-
house. Because he was a juror in the trial of
Rhodes and Cheek, Davis reasonably be-
lieved that his presence at the courthouse
was necessary in a matter pending before the
jury. When Alexander drove Davis to his
office to meet with Rhodes, the subsequent
appearance of Rhodes was a contact that, as
Davis immediately recognized, was with a
defendant on trial in a case in which he was
serving as a juror. Rightly he perceived that
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Rhodes and his confederates had attempted
to bribe him.

The district court emphasized that Davis
never spoke to Rhodes, nor Rhodes to him;
that Davis never saw any money; that no
money was offered to Davis; and that Davis
was not threatened. Although these obser-
vations are relevant, they do not negate the
presumption of prejudice.

In this respect the sequel to Remmer I is
instructive. The Court remanded Remmer [
for an evidentiary hearing. Again, the Su-
preme Court granted certiorari. The district
court’s record on remand, reviewed in Rem-
mer v. United States, 350 U.S. 377, 379, 76
8.Ct. 425, 426-27, 100 L.Ed. 435 (1956)
(Remmer II), disclosed that after the trial
started a man suggested that the juror could
make some easy money if he would make a
deal with the defendant, Remmer. The juror
reported this approach to the district court,
which directed the FBI to investigate. After
the trial, the juror stated that there was
some question that he had been approached
and that he had been under terrific pressure.
Ultimately the district court held .that the
incident was harmless and had no effect on
the juror’s judgment, integrity, or state of
mind. The district court found the juror to
be a “forthright and honest man.” Remmer
17, 350 U.S. at 379, 76 S.Ct. at 426.

The Supreme Court reversed and granted
Remmer a new trial. It said in part:

We think this evidence, covering the to-
tal picture, reveals such a state of facts
that neither [the juror] nor anyone else
could say that he was not affected in his
freedom of action as a juror. From [the
juror’s] testimony it is quite evident that
he was a disturbed and troubled man from
the date of the [extrajudicial] contact until
after the trial.... He had been subjected
to extraneous influences to which no juror
should be subjected, for it is the law’s
objective to guard jealously the sanctity of
the jury’s right to operate as freely as
possible from outside unauthorized intru-
sions purposefully made.

Remmer II, 350 U.S. at 381-82, 76 S.Ct. at
427-28.

In Remmer II, an FBI agent interviewed
the juror during the trial. The Court recog-
nized that this improperly placed a strain on
the juror. See Remmer I, 347 U.S. at 229-
30, 74 S.Ct. at 451-52. It did not rely on this
interview, however, as a basis for its decision
in Remmer II. There the Court emphasized
that the extrajudicial contact disturbed and
troubled the juror, and it refused to specu-
late about the effect of the agent’s interview.
Remmer I1, 350 U.S. at 881, 76 S.Ct. at 427—
28.

Il Apart from the interview by the FBI
in Remmer II, the similarity between that
case and Cheek is obvious. In neither case
did a defendant speak to the juror. In nei-
ther case did the juror see any money, and
the juror was not threatened. In neither
case was the word “bribe” uttered, but the
jurors in both cases recognized that the en-
counter was an attempt to bribe. In Cheek,
Davis was devastated and afraid as a result
of the communication by Alexander and the
contact with Rhodes. In Remmer II, the
juror was disturbed and troubled by the ex-
trajudicial communication. In neither case
was the presumption of prejudice dispelled.

Il The presumption is not conclusive,
but “the burden rests heavily upon the Gov-
ernment to establish ... that such contact
with the juror was harmless to the defen-
dant.” Remmer I, 347 U.S. at 229, 74 S.Ct.
at 451. The Court supplemented this pre-
cept by admonishing that a court must exam-
ine the “entire picture,” including the factual
circumstances and the impact on the juror.
Rermmer II, 350 U.S. at 879, 76 S.Ct. at 426—
27. To implement the heavy obligation of
the party who seeks to rebut the presump-
tion of prejudice, we have prescribed that the
proof must establish that there is no reason-
able possibility that the verdict was affected
by the contact. Stephens, 848 F.2d at 488-
89; Haley, 802 F.2d at 1537-38.

v

In Cheek, the government offered no re-
buttal evidence. Instead it argues that relief
should be denied because Cheek filed the
habeas petition eight years after the trial
ended. We reject this argument. In agree-



ment with the district court, we note that
there is no evidence that Cheek knew of the
extrajudicial contact before 1988, He then
proceeded in a diligent manner after he ob-
tained a statement from Rhodes admitting
the contact. See § 2255, R. 9.

The government also argues that the
“clearly erroneous” standard is the proper
test for review of the district court’s finding
that Alexander’s and Rhodes’ contact with
Davis did not prejudice Cheek’s right to a
fair trial. Based on this standard, the gov-
ernment urges us to conclude that the dis-
trict court properly dismissed Cheek’s peti-
tion.

In support of its position, the government
cites five cases, none of which deals with a
third party’s extrajudicial contact with a ju-
ror. These cases are United States v. Hines,
T17 F.2d 1481 (4th Cir.1983) (FBI agent pho-
tographing people—but not jurors—leaving
the courthouse); Rushen v. Spain, 464 U.S.
114, 104 S.Ct. 453, 78 L.Ed.2d 267 (1983)
(Juror’'s ex parte explanation to trial judge
about a mistake in answering a question on
voir dire); Patton v. Youni, 467 U.S. 1025,
104 8.Ct. 2885, 81 L.Fid.2d 847 (1984) (pre-
trial publicity and qualifications of a juror);
Wainawright v. Witt, 469 U.S. 412, 105 S.Ct.
844, 83 L.Ed.2d 841 (1985) (qualifications of a
juror); Thompson v. Keohane, — U.S. —,
116 S.Ct. 457, 133 L.Ed.2d 383 (1995) (effect
of presumption of correctness under 28
U.L.C. § 2254(d) in review of habeas peti-
tions of state prisoners). None of these
cases purports to modify the presumption of
prejudice applicable to federal cases arising
from “any private communication, eontact, or
tampering” with a juror, which is explained
in Remmer I, 347 U.S. at 229, 74 S.Ct. at 451,
and applied in Remmer 11, 350 U.S. at 379~
82, 76 S.Ct. at 426-28. None of these cases
relieves the government of the “heavy bur-
den” of proving that the improper contact
was harmless. Both the government and the
district court have misapplied the law ex-
plained in both Remmer cases. “A district
court by definition abuses its diseretion when
it makes an error of law.” Koon v. United
States, — U.S. , —, 116 S.Ct. 2035,
2047, 135 L.Ed.2d 392 (1996).
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VI

Bl The district court properly ad-
mitted testimony, including that of Davis,
regarding the factual circumstances of Davis’
encounter with Alexander and Rhodes and
his consultation with Harding. In this situa-
tion such a “probing factual inquiry” was not
only permissible but necessary. Haley, 802
F.2d at 1535 n. 1; Fed.R.Evid. 606(b). Nev-
ertheless, when a party seeks to attack or
support a verdict, Rule 606(b) prohibits all
inquiry into a juror’s mental process in con-
nection with the verdict. See Tanmner v
Umwited States, 483 U.S. 107, 117-22, 107
S.Ct. 2739, 2745-49, 97 L.Ed.2d 90 (1987);
Stockton v. Commonwealth, 852 ¥.2d 740,
74344 (4th Cir.1988).

During the evidentiary hearing, the assis-
tant United States attorney elicited Davis’
view about the sufficiency of the evidence,
asking Davis: “And did you listen to all of
the evidence that was put forth by both sides
and consider it in reaching your own person-
al verdict?” Davis replied, “Yes, sir.”
Cheek objected, citing Rule 606(b). The dis-
triet court overruled Cheek’s objection. See
Cheek, 873 F.Supp. at 981. Later, when
dismissing Cheek’s petition because of its
view that the presumption required by Eem-
mer I, 347 U.S. at 229, 74 S.Ct. at 451, was
inapplicable, the distriet court specifically re-
lied on this testimony when it found “perhaps
most importantly” that Davis had considered
all the evidence in arriving at his personal
verdict and that he had “joined with the
other eleven jurors in reaching a verdict of
guilty....” Cheek, 873 F.Supp. at 990.

Il By asking Davis whether he had lis-
tened to and considered all the evidence, the
government was delving into Davis’ mental
processes about the sufficiency of the evi-
dence in reaching his personal verdict. Such
an inquiry exceeded the strict limits imposed
by Rule 606(b). See Tanner, 483 U.S. at 118,
121-22, 107 S.Ct. at 2746, 2748-49; see also
United States v. Greer, 620 F.2d 13883, 1885
n. 2 (10th Cir.1980); Hough v Jones &
Laughlin Steel Corp., 949 F.2d 914, 918 (7th
Cir.1991). By relying on Davis’ mental pro-
cesses in connection with the verdict when
formulating its findings of fact, the district
court erred. In United States v. Blumeyer,




144 |

62 F.3d 1013, 1014-15 n. 1 (8th Cir.1995), the
court said: “To the extent that the district
court used testimony barred by Rule 606(b)
to make its findings of fact, the court abused
its discretion.”

In violation of Rule 606(b), the district
court again relied on Davis’ testimony about
his mental processes in connection with the
verdict in its alternative holding as disclosed
by the following passage in its opinion:

Even if there were a presumption of preju-

dice it is not conclusive and the evidence at

the hearing demonstrates that the juror
listened to all the evidence and considered
it in reaching his own personal verdict, and
the Court finds that the evidence over-
comes any presumption of prejudice.
Cheek, 873 F.Supp. at 990. Rule 606(b) at
times makes it more difficult to determine
whether a new trial is warranted. See Stock-
ton, 852 F.2d at 743-44. But sound policy
supports the rule and outweighs any inconve-
nience or difficulty the rule imposes. See
generally Tanner, 483 U.S. at 121-27, 107
S.Ct. at 2748-51.

‘We need not speculate about Davis’ mental
condition when he sat on the jury after his
encounter with Alexander and Rhodes. Ma-
jor Harding’s testimony provides us with
contemporaneous information about Davis’
mental condition during the trial. Major
Harding testified that Davis said he was
sitting on a jury and that he had been ap-
proached with a bribe. Davis was concerned,
and he wanted to know what to do. He was
concerned about his safety and his integrity.
He was afraid if he reported the contact that
people would think that maybe he had done
something to cause him to be selected—that
he had done something to make somebody
think he would take a bribe. Davis was
concerned to do his civie duty and do it fairly.
Davis asked Major Harding to be a character
witness if the need arose. Major Harding
offered his assistance, but when Davis left he
had not decided what to do. See Cheek, 873
F.Supp. at 981-82.

Bl Major Harding’s testimony, coupled
with Davis’ own testimony that he was devas-
tated and fearful, shows that he was in no
condition to sit on a jury involving a case in
which he reasonably believed one of the de-

fendants and his confederates had attempted
to bribe him. Davis’ condition was essential-
ly similar to that of the juror in Remmer 11,
who is described in 350 U.S. at 381, 76 S.Ct.
at 427-28 “as a disturbed and troubled man”
from the date of the extrajudicial contact.
As we have mentioned, the Court remanded
that case for a new trial.

Bl The district court stated that Davis
had done his civic duty and put himself in a
position to do it fairly. Cheek, 873 F.Supp.
at 991. Regrettably, we cannot condone
Davis’ decision not to report immediately the
extrajudicial contact to the trial judge as
instructed. It was his civic duty to report.
The importance of this duty cannot be over-
loocked. Had he told the judge what he told
Major Harding, an alternate juror could have
been substituted. The United States Attor-
ney and government agents could have inves-
tigated and prosecuted the guilty parties
while the evidence was fresh. The cloud on
the verdict that this extrajudicial contact
caused would not exist. The integrity of
Jjudicial proceedings and trial by jury would
have been vindicated. The district court’s
finding that the juror did his civic duty is
clearly erroneous. The juror’s conduct can-
not be depicted as an example of civie duty to
other citizens who serve on juries.

After assessing all the evidence, we hold
that the government’s rebuttal is insufficient
to overcome the presumption of prejudice
raised by the devastating, improper, extraju-
dicial contact with Davis. Objectively, there
is at least a reasonable possibility that the
extraneous contact affected the verdict. See
Stephens, 848 F.2d at 488-89; Haley, 802
F.2d at 1537-38.

We reverse the district court’s judgment
and remand for a new trial.

REVERSED AND REMANDED.




