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‘put oninvestigation “wasfederalJohnson’s
charges wereonly the statebecausehold’ not

serious, of thesomebut also becausemore
prosecutionto the federalessentialevidence
The districtthe state.”hands ofin thewas

prose-federalthat “thefurther foundcourt
grievance orknowledge of thenohadcutors

of theto the returnreprimand priorthe
findings areThoseindictment.”superseding

any presump-clearly erroneous. Absentnot
any evi-absentvindictiveness andtion of

such, prove that thecannotJohnsondence of
used as a toolprosecution wasGovernment’s

district courtConsequently, thestate.of the
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superseding indictment.
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Rosen, Houston, TX,Steven Rocket for
defendant-appellant, Whitecliff.

Stephen Halbrook, Fairfax, VA,P. for de-
fendant-appellant, Castillo.

Carroll, Leon,John F. Amberson and Car-
roll, Antonio, TX,San for defendant-appel-
lant, Avraam.
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Nugent, Houston, TX,and for defendant-

appellant, Fatta.

George Rentz, Waco,Stanley TX, for de-
fendant-appellant, Craddock.

DUHÉ,Before HIGGINBOTHAM and
Judges, *,Circuit and SCHWARZER
Judge.District

HIGGINBOTHAM,PATRICK E. Circuit
Judge:

appealThis is an of six defendants convict-
ed of federal crimes for their inrole the

tragicdramatic and events at Mount Carmel
Waco, during earlyoutside Texas the months

firelightof 1993. A erupted when federal
agents Alcohol, Tobacco,from Bureau ofthe
and attemptedFirearms to execute a search
and 28,arrest on Februarywarrant 1993.

agentsFour and three residents of the com-
pound lost their lives. Each defendant now
challenges conviction andhis sentence.

I.

65-year-oldThe aBranch Davidians are
originallysect affiliated with the Seventh

Day urgesChurch. Their faithAdventist a
study emphasislife of Bible with on an immi-

nent, confrontationapocalyptic between the
Davidians the group’sand “beast”. The
leader, Howell, instructedVernon membersJoseph Wyderko,Charles United States to arm preparationthemselves in for the

Justice,Department Division,of Criminal changedfinal battle. Howell his toname
DC,Washington, LeRoy Jahn,Morgan W. David in preachedKoresh 1990 and “ifthat

Jahn,Ray Office of the United States Attor- you God, youcan’t kill can’tfor die for God.”Antonio,ney, TX, plaintiff-appellee.San for He told his that the “beast”followers includ-
Waco, TX,Ferguson, and,GaleRichard for specifically,de- ed the U.S. Government the

fendant-appellant Branch. ATF.
* nia,Judge sitting designation.District of the Northern byDistrict of Califor-
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agents returnedcompound. Thestockpiled from theDavidiansotherKoresh and

agentsgunbattle, fourensuingthefire. InThey thefortifiedweapons and ammunition.
Twenty-Davidians were killed.and threeCarmel, budding aMountcompound called

four Davidians wereagentsATF andtwoand an under-barrierhigh concretetwo-foot
wounded.studies”used “BibleKoreshground bunker.

of fire-in the useresidentsto instruct the compound,thethen surroundedThe FBI
Mountshort, turnedthe DavidiansInarms. theand, anddays,51 law enforcementfor

fortress.into a smallCarmel During thewere at a stand-off.Davidians
thestand-off, Davidians leftapproximately 30Davidiansthat theATF discoveredThe

custody. Oncompound and were taken intoincluding fully auto-weapons,amassedhad 19, to end theagents attemptedFBIAprilgrenades. Onhandmachineguns andmatic gas,flooding compound withby thestand-off25, 1998, agents anATF obtainedFebruary Arounddid not leave.the Davidiansbut
and a war-for Koresh searchwarrantarrest compoundnoon, onDavidians set thethe
compound.the Mount Carmelrant for remaining 84 occu-Seventy-five of thefire.

inperished the blaze.pantsto execute the searchThe ATF decided
1993,28,Februaryonand arrest warrant 3,1993, jury agranda returnedAugustOn

learn,but, of sur-to the elementas it was againstsuperseding 10-count indictment
A.M., anlost. Around 8:00prise had been Thesurviving Davidians.of thetwelve

Rodriguez,agent, Robertoundercover ATF appeal are:to thiscounts relevant
spokecompound andthe Davidianvisited 19,Februaryor before1: From onCount

conversation,During Ko-theKoresh.with 1993,1992, 19, to mur-April conspiracyto
returned, ahephone call. Whenresh took a employees en-officers andder federal

Rodriguez,told “Rob-visibly Koreshshaken performance of their officialgaged in the
willert, AFT or Nationalneither the Guard § 1117.in violation of 18 U.S.C.duties

once, they’llThey got meget me.ever 1993,28,Februaryor about2: OnCountagain.” Koresh walkedget me thennever
abetting of fouraiding and the murderand looked thetowardover to the windows Alcohol,Bureau of Tobaccoagents of theby ATFthe undercoverfarmhouse used (ATF) agents werewhile said& Firearmssaid,Rodriguez andtoagents. He turned performance of their officialengaged in the

hasRobert. The time“They’re coming, 1111(a),§§duties, in violation of 18 U.S.C.
compound aroundleft theRodriguezcome.” § 2.1114 18 U.S.C.and
ATF KoreshA.M. and advised the that9:00

28, 1993,February3: On or aboutCountforty-fiveatthe raid leasthad learned of
duringcarrying a andusing or of firearmpro-ATF decided toearlier. Theminutes

violence, wit,of toin to a crimerelationand search warrants.ceed with the arrest
1, in violation of 18 U.S.C.Count

924(c)(1).§to wasthe decision continueWhen ATF’s
women,men,made, andapproximately 115 19,1993,April know-7: or aboutCount On

children, age to 70ranging in from 6 months firearm,aing possessionunlawful ofand
ATFMount Theyears, resided at Carmel. grenade, in violationexplosiveannamely

agents, trans-for ATF who wereplan called 5861(d).§26of U.S.C.
trailers,compound in twoported to the cattle 19,FebruaryFrom on orCount 9: about

compound,thequickly and encircleto unload 1993, conspiracy toFebruary a1992 to
helicopters aconductedwhile National Guard possess ma-unlawfully manufacture and

diversionary on rear of the Mountraid the §in of U.S.C. 371ehineguns violation 18
compound.Carmel 922(o).§and U.S.C.18

helicop-quickly awry. February Februaryplan went The In 1992 toThe Count 10:
agents 19, 1993, abetting in unlaw-aidinguntil the and thedid not arrive after ATFters

in violationpossession, machinegunsofbegun unloading from the cattle trailers. fulhad
922(o).2,§§unloaded, gunfire erupted of 18agents U.S.C.As the



7H

charges upheldThe Government dismissed the other constitutionalitycircuits had the
Davidians, 922(o).against Kathryn § Hale,one of the twelve of See United States v. 978

Schroeder, (8thpursuant bargain.plea Cir.1992), denied,to a After F.2d 1016 cert. 507
months,jury lasting nearly 997, 1614,a trial two the U.S. 113 S.Ct. 123 L.Ed.2d 174

jury (1993);acquitted Evans,four of the Davidians on all United States v. 928 F.2d 858
(9th Cir.1991).they charged.counts on which were The We de novoreview the dis­

jury acquittedalso all of ruling.eleven the Davidians trict court’s
1, alleged conspiracyon Count which a to 922(o)§18 prohibits, subjectU.S.C. to

However,agents. jurymurder federal the two, exceptions here,narrow not relevant
Davidians, Avraam,found of theseven Renos any person transferring possessingfrom or a

Branch, Castillo,Brad Jaime Graeme Crad- machinegun. requirementThere is no that
dock, Riddle,Livingstone Fagan, Ruth and machinegunthe have inbeen interstate com-

Whiteeliff, guilty usingKevin on Count 3 for Subsequentmerce. to the district court’s
carrying duringor a firearm a crime of vio- ruling, Kirk,we inheld United v.States 70

jury acquittedlence. The all eleven of the (5th Cir.1995), 922(o)F.3d 791 §that did not
aidingdefendants on 2Count for and abet- Congress’ powerexceed under the Com-

ting agentsthe murder of federal but con- panelmerce Clause. That decision has been
Avraam, Branch, Castillo, Fagan,victed and vacated, and currently pendingthe case is

Whiteeliff on the lesser-ineluded offense of (5thbefore the en banc court. 78 F.3d 160
aiding abetting voluntaryand manslaugh-the Cir.1996).

agents. Finally, juryter of federal the con-
The en banc court’s resolution of this issuevicted Craddock on Count 7 for unlawful

govern validitywill the ultimate of Fatta’spossession grenadeof a hand and convicted
convictions on 9 pre-Counts and 10. UnderPaul Fatta on 9 conspiringCounts and 10 for
Kirk binding panel,caselaw now this wepossess maehinegunsto manufacture and and

reject will,must this contention. We howev-aiding abetting posses-for and the unlawful
er, pendinghold the mandate decision inmaehineguns, respectively.sion of
Kirk.

The district court thesentenced defen-
prison rangingdants to terms from 15 to 40 III.

years, along with fines and restitution. Six
juryThe district court instructed the thatus,eightof the Davidians are now before

to convict the defendants of murder underappealing both their convictions and sen-
2, beyondCount it tohad find a reasonableTheytences. have raised a host of conten-

doubt that “the Defendant under consider-tions. first constitutionalityWe address the
ation did not act in self-defense or defense ofof Fatta’s firearms convictions. We then

explainedanother.” The court self-defensearguments concerningturn to the jurythe
another,and the defense of and then turnedinstructions and the district court’s conduct

voluntaryto the lesser-ineluded offense ofof sufficiencythe trial. We then address the
manslaughter.Finally,of the evidence. we review the sen-

imposed by Avraam, Branch, Castillo,tences the district court. and Whiteeliff
argue that self-defense is also a defense to
voluntary manslaughter.II. The Davidians re-
quested an instruction to that effect and ob-juryThe conspir­convicted Fatta of
jected chargeat the to itsconference omis-ing unlawfully possessto manufacture and
sion.(Count 9)maehineguns aidingand and abet­

ting possession maehinegunsthe unlawful of
A.(Count 10), inboth violation of 18 U.S.C.

922(o). trial,§ On the eve of Fatta moved We review the district court’s re­
to dismiss the indictment on give proposedboth counts. fusal to the forinstruction

922(o)§argued Congress’He that exceeded abuse of v.discretion. United States Cor­
powers rea-Ventura, (5th1070,under the Commerce Clause. The 6 F.3d 1076 Cir.

1993).disagreed, noting generaldistrict court that propositionseveral “As a a defendant
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2952, 119 575978, 112 S.Ct. L.Ed.2dany recog- 504 U.S.asinstruction toto anis entitled

(1992); Stanley, F.2dv. 765Statesthere evidence Unitedwhich existsdefense fornized
(5th Cir.1985) (same).1224, Thejury to find in his 1234-35a reasonablesufficient for

States, the evidence be sufficientrequirement485 U.S. thatfavor,” v. UnitedMathews
juror883, 886, 54 is not limited99 L.Ed.2d a reasonable58, 63, persuadeto108 S.Ct.
entrapmentof discre- but ex­(1988), solelyan abuse to defense ofpresume theand we

a‘refuse[s] for which the defendantcourt to all defenses“where the district tendstion
theory there is production.for of Seeon a defense which the burdencharge bears initial

(5thwhich, Liu, 449,if be-andevidentiary foundation 960 F.2d 454an States v.United
legally Cir.) denied, 957,jury, (duress),be sufficient 113by would 506 U.S.the cert.lieved

” (quot- (1992).Id.innocent.’ 418, 121the accused A districtto render L.Ed.2d 341S.Ct.
442,Rubio, F.2d 446834ing givev. forUnited States refuse to an instructioncourt cannot

however,(5th Cir.1987)). may,The court in rec­thethere is sufficient evidencewhich
thatrequestedgive jurorto a instructor harbor a rea­refuse toord for a reasonable

in evidence.foundation the actlacks sufficient defendant did notthat thesonable doubt
1049,Tannehill, F.3d defense,v. 49States district is notUnited in but the courtself

— U.S.-,denied,(5th Cir.), jurycert. on aput1057 the case to therequired “to
(1995).167, 133 L.Ed.2d109 ‘essentially indulges116 en­S.Ct. and evenbasis that

States v.courages speculations.’” Unitedcognizant thatrecordreview theWe
(5th Cir.1982) (affirm­Collins, 431690 F.2din the de­of evidence”the “merest scintilla

ing giveto lesser-included offenserefusaljury in­adoes not warrantfavorfendant’s
denied, 1046,instruction), 460 103cert. U.S.regarding an defenseaffirmativestruction

(1983).1447,75 L.Ed.2d 801S.Ct.initial bur­bears thefor which the defendant
Jackson,v.production. Statesden of United inthedissent measures evidenceThe

Cir.1984).(9th1466, Under1468726 F.2d standard,by misledrecord an incorrectthe
Mathews, sufficientthere must be “evidence States,in Perez v.by our Unitedstatements

jury defen­[theto find infor a reasonable (5th Cir.1961), and v.F.2d Strauss297 12
theinsisted thatfavor.” We havedant’s] (5th Cir.1967),States, 376 F.2d 416United

ques­a factualsufficient to raiseevidence be jurymust instruct thethat the courtdistrict
jury. Statestion a reasonable See Unitedfor “anywhich there is founda­on a fordefense

(5th Cir.1995);Lucien, 366, 374-77v. 61 F.3d “anyin The measure oftion the evidence.”
Jones, 1041, 1053v. 839 F.2dUnited States allegiance. Seecommandedevidence” never

(5th denied, 1024,Cir.), 108486cert. U.S. Andrew, 915,666 F.2d 922-­States v.United
(1988).1999, 100L.Ed.2d 230S.Ct. (not­(5th Cir.1982)10, (quorum)nn. 1124 &

issue). To theing split on theintracircuitno thatOur decisions leave doubt
charycontrary, ofpanels of this court werestandingofparticular piecea evidencewhile

Seeliterally applying Perez and Strauss.may support inferences warrantalone that
Fischel, 1082,686 F.2d 1086States v.Unitedinstruction, may evapo­those inferencesan

Cir.1982)(5th (refusing split);2 to resolven.reviewing record. Forthe entirerate after
Leon, 534, n. 5v. 679 F.2d 539United StatesIvey, F.2din v. 949example, United States

Cir.1982) (same).(5th If the matter resteddenied,(5th Cir.1991),759, 506cert.768-69
would,there, justifiedperhaps, bethe dissent(1992),64, 121819, 113 32U.S. S.Ct. L.Ed.2d

Mathews, how­exploitingin this dissonance.court’s refusal tothe districtwe affirmed
Indeed,ever, in Unitedthe matter.resolvedentrap­jury the ofthe on defenseinstruct

(5th Cir.),Stowell, F.2d 188v. 953Statessupport­explained thatWe evidencement.
denied, 908, 112 1269, 117S.Ct.cert. 503 U.S.by othering entrapment was overwhelmed

denied,(1992), 506and cert.L.Ed.2d 497was no needin the record and thereevidence
902, 292, 121 L.Ed.2d 217113 S.Ct.U.S.Id.; seejury regarding it.to theinstruct

(1992), explained:wePruneda-Gonzalez, 953v.also StatesUnited
Cir.) occasions190, (5th Although we have on severalof(holdingF.2d 197 evidence

thatafter Mathews observedburden before andentrapment was insufficient to shift
denied, jurycharge a de-must the ongovernment), cert. the courtpersuasionof to
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theory any jury.” 99-100,fense when there is evidence to so declares to the Id. at 15
it,support language admittedlythis is in- 292;S.Ct. at see also Andersen v. United

complete. impliesshorthand that aIts States, 481, 1, 510-11,170 U.S. 496-98 n. 18
supportinmere scintilla of evidence of a 689, 1, 696-97,S.Ct. 692 n. 42 L.Ed. 1116

theory requires givingdefense the of an (1898) (holding that evidence did not warrant
theoryinstruction on that at the defen- instruction,lesser-included offense despite

course, anyrequest.dant’s Of inevidence the fact that the defendant testified that he
theorysupport of a defensive must be suf- life).killed the deceased out of forfear his

juryficient for a reasonable to rule in
theory.favor of the defendant on that Decisions centuryrendered in the since

This is what we meant when inwe stated dispelled any regardingStevenson doubt that
maythis ease that a court decide as a meaningcase’s quantumand the of evidence

ofmatter law that the evidence ... fails to obliging the court to jury.instruct the De-
question jury.raise a factual for the spite any uncertainty in our decisions before

(citations omitted). Similarly, it,Id. at 189 ground.Mathews nobroke new The Su-
Perez,Judge Posner in United v.States 86 preme rejectedCourt had argu-earlier the

(7th735, Cir.1996),F.3d interpreted736 evidence,any scintilla,ment that even a war-
rejecting “anyMathews as the notion that juryaranted instruction on an affirmative

evidence,” no matter how weak or insuffi- ordefense lesser-included Inoffense. Keeble
cient, entitled the defendant to an instruction States, 205, 208,v. United 412 U.S. 93 S.Ct.

surprisingly,on an affirmative defense. Not 1993, 1995, (1973),36 L.Ed.2d 844 the Court
all reiteratingbut one of the decisions the explained jurythat a court must instruct a on
“any evidence” standard of Perez and a onlylesser-included offense “if the evidence

priorStrauss came to Mathews. And Unit- permit jury rationallywould a to find him
Kim, (5th189,ed v.States 884 F.2d 193 guilty of acquitthe lesser offense and him of

Cir.1989), onlythe decision in circuitthis to greater.”the See also Schmuck v. United
Mathews,cite either Perez or Strauss after States, 705, 8, 1443,489 U.S. 716 n. 109 S.Ct.

questiondid not involve the whether there 8, 103 (1989)1451 n. (reiteratingL.Ed.2d 734
was sufficient evidence to warrant the re- standard); Alabama,Keeble Beck v. 447 U.S.
quested jury instruction. 625, 635, 100 2382, 2388,S.Ct. L.Ed.2d65 392

uponThe dissent relies dicta from the (1980) (same); York,Patterson v. New 432
century-old decision of Stevenson v. United 197, 18, 2319,231U.S. & n. 97 S.Ct. 2338 &
States, 313, 839,162 16U.S. S.Ct. 40 L.Ed. 18, (1977) (Powell, J.,n. 53 L.Ed.2d 281

(1896),980 but that reliance is mistaken. dissenting) (noting that an issue such as self-
Stevenson, which addressed the evidence defense will not jurybe submitted to the

trigger juryneeded to a regard-instruction jus-where the defendant’s evidence does not
ing offense,a lesser-included did not em- issue).tify regardinga reasonable doubt thepropositionbrace the that even a scintilla of

Mathews followed this consistent line.juryevidence warrants a instruction. To the
contrary, expresslyStevenson noted that

short,In it enoughis not that an item“[tjhere might be cases where the uncontra-
of evidence unweighedviewed alone anddicted evidence was so clear and overwhelm-
against supportsall the evidence an inferenceing” justify refusingto juryto instruct the on
that a indefendant acted self defense. See321,the lesser-included offense. Id. at 16

Harrison, 163,v.United States 55 F.3d 167Indeed,S.Ct. at 842. inthe Court Stevenson
(5th Cir.) (holding that if inevidence viewedapprovalreferred with to its earlier decision
isolation warranted lesser-included offenseStates, 51,Sparfin v. United 156 15U.S.

ifinstruction but not viewed in context of the273, (1895),39S.Ct. L.Ed. 343 in which the
—record), denied, -,entire cert. U.S.explainedCourt that even if there is “some

(1995).324,116 S.Ct. 133 L.Ed.2d 225 Thebearing upon particularevidence a issue in a
cause, criticalnot, law, singledistinction is that a item ofmeagrebut it is so as in to
justify byin evidence can beparty produc-a verdict favor of the overwhelmed other evi­

it,ing the in dutycourt is the line of when it indence the record. Id.
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innot err theand didinstructionnor defenseacademicis neitherThe distinction

true, generalIt is as agave.itappellate instructionofthe characterit definesprissy;
trial, and the relatedreflecting our that self-defenseproposition,criminalof thereview

ap- defensestendency criminal are affirmativeany of of anotherdefenseto curbeffort
sporting voluntary manslaughter.1searchlawyer’sa murder andpeals to become to both

role at ac-jury However, principlesa central mustplays generalThefor “error.” these
jury hasthe roomtrial, dutyto tothe threshold to accede law-but a citizen’scommodate

havewouldlow as the dissent special protec-so powernever been and thegovernmentful
is a vastthereplay;not word dischargingThis isit. officialofficialstion due federal

require-concept the Feola,in betweendifference 420v. U.S.Statesduties. See United
aand scintilla.evidenceof sufficientment 1255, 1261,671, 679, 43 L.Ed.2d 54195 S.Ct.

in theirlarge differenceequallyis anThere (1975). avengerscitizendo need“We not
to theis centralThis differenceapplication. to unlawfulrespondtoare authorizedwho

snapshots ofdissent, rely uponleading it to theby gunning down offend-conductpolice
placedimagelose their whenthatevidence Johnson,v. 542ing United Statesofficers.”

record,dynamic of the entirescreenon the Cir.1976).(5th Other,230, non-233F.2d
they United Statesmustwe think be.as Cf. Id.remedies are available.violent

(5th549,Browner, 554-55 Cir.889 F.2dv.
1989). lengthyafterFew verdicts reached ofexplore the law self-­We need not

appellatean role.suchtrials could survive in confrontations between citizensdefense
can,short, application,inrulea scintillaIn to answer theofficersand law enforcement

of atrial and the reviewa criminalturn ex­in case. As we willquestion asked this
lawyers.sporting contest forinto aconviction juror not doubt thatcouldplain, a reasonable

Harrison, (noting thatat 16855 F.3d targets weretheir fed­Cf. the defendants knew
in-to warrantbe sufficientmustevidence re­Equally, the defendantsagents.eral

“merelyservelest the instructionstruction aagents’ lawful force withsponded to the
the mer-to invokea for defendantdeviceas gunfire. the ex­deadly barrage of Given

jury”).of theprerogativecy-dispensing large-­andtraordinary amount of automatic
inference becomesthe contended-forWhen rainedgunfire the defendantscaliber that

absurdity light all the facts adducedin ofan agents,they were federalupon persons knew
jurytrial, inprovinceno of thewe invadeat pleas thatfor thelaw offers no shelterthe

probative value.refusing pretendto it has “respon­only force that wasuseddefendant
64-106, at15 S.Ct.Sparf, 156 U.S. atSee legalThe claimto excessive force.”sive

278-95. leg.simply has no factual
role of thediminishes theNone of this allowed self-defensethe districtThat court

beginning hascountry thejury. This from nothingcharges is about whichthe mindertohistoryjury. That richprized the role of the complain. cor-can Whetherthe defendantsjudgestrial haverecognized thathas also not, in-Thatwe not decide.rect or needId. Ofresponsibilities too.androles rightno toregarding murder seedsstructioncourse, in contendsdissentour able brother voluntarytoplea ofa similar self-defenseInresults. ourof thesenone untowardfor error, sym-notmanslaughter. Our issue ishowever,view, lie andthese behindrealities
metry.

in that evidencereflected our insistenceare
scintilla, it sufficienta that bemore thanbe sum, requiredid notIn the evidence

that the defen-doubtto create a reasonable instruction. Ofproposedthe self-defense
in defense.did not act selfdants course, may forhave fearedthe defendants

erupted, but thatgunfireonce feartheir lifecourthold the districtWe that
instruction.self-defensedoes not warrant agive proposedthe self-obligatednot towas

2489,908,nied, S.Ct. 96 L.Ed.2dU.S. 107482defense on whichSelf-defense is an1. affirmative
(1987). only defendant hasIf and if the metproduc­ 380ofbears the initial burdenthe defendant

830,Alvarez, production, bearsthe Governmenthis burden ofF.2d 842v. 755tion. United States
negatedenied, 905, self-­persuasion and must(11th Cir.), burden of106 the474 U.S.n. 12 cert.

(1985), beyond doubt. Id.274, adefense reasonableand cert. de-88 L.Ed.2d 235S.Ct.
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must LayThere be sufficient evidence from which “Search Warrant! Down!” As Balleste-
juror infer,might approacheda at mini-reasonable a ros the doorway, Koresh “made

1)mum, either that the somedefendants did not kind of smirk” and then closed the
identity,agents’know the ATF see door.United Ballesteros testified that “there was

(9thMorton, 435, myno inStates v. 999 F.2d 437-38 doubt mind that [Koresh] knew who
2)Cir.1993), agents’or ATF we were andthat the use of what we were there for.” Oth-

force, agentser alsoperspective theyviewed from the of a rea- testified that heard
“Police”,scene, Warrant,”shouts of “Searchobjectivelysonable officer at the was and

agents” they“Federal asunreasonable under the exited the cattlecircumstances. See
trailers(9th approached compound.and573, theSpan,United States v. 970 F.2d 577

Cir.1992), denied, 921,cert. 507 U.S. 113 thoughEven a jurorreasonable could
1283, (1993).S.Ct. 122 L.Ed.2d 676 That doubt that the Davidians repeatedheard the

evidence was not atadduced trial. “police”cries of warrant”,and “search a
jurorreasonable could not overlook the visi-

B. ble agents’indicators of the identity. The
pointDavidians out that neither the cattleThe record belies the defendants’

nor helicopterstrailers the governmenthadtheycontention that did not know the identi­
markings However,on them. most of thety agentsof the ATF compoundoutside the

agents,ATF including agentsthe first toFebruaryon 28th. In longaddition to their
approach compound,the wore “full raidpreparation officers,for the arrival of law
gear.” gear military-styleThis included hel-Koresh and the defendants specifichad

black,mets and Sig-bullet-resistant vests.knowledge well in advance that the raid of
nificantly, the vests large, goldhad a ATFFebruary coming.28th morningwas On the
badge and the words “ATF” and “Police”raid,of the Koresh told the ATF’s undercov­

in bright yellow,inscribed inch-high lettersagent, Rodriguez,er brieflyRoberto who
on their fronts. “ATF” and “Police” weremorning,visited the Davidians that that “nei­
also emblazoned on the back of the vests inther the ATF or getNational Guard will ever
large, yellow letters visible at a distance.They gotme. they’ll getme once and never

agentsSome wore “baseball” hats with aagain.” said,me repeatedly “They’reKoresh
large yellow badge on the front. Thesecoming, They’reRobert. coming.” Several
markings plainlywere invisible the broadDavidians overheard Koresh’s remarks.
daylight morningthat anyoneand informedOther impend­residents also learned of the
who looked that these were federal law en-ing Craddock,ATF raid. for example,
forcement garbofficials. This was not the oflearned that David Jones had heard that
unidentified assailants. The notion that thisseventy-five agentsATF had arrived at the
was armysome alien and unidentified is be-airport mightand that there be a raid.
yond pale.theEven if everywe assume that not defen-

pointThe testimonydefendants to the ofdant had been of specificforewarned this
Schroeder,Kathryn a presentDavidian inraid, the beyondrecord demonstrates doubt

compound duringthe the raid who later testi-bythat agentsthe time the arrived at the
fied on behalf of the Government. She testi-compound, agents’defendants knew the iden-
fied that she did not see markingsthe ATFtity as federal law enforcement officers.
on agentsthe uniforms nor did she hear theSpecial Ballesteros,ATF Agent Roland who

purpose identity theyannounce their or asagentswas one of the approachfirst to the
approached the residence.compoundfront of the began,after the raid

testified that as he ran toward however,the front door agents,Schroeder’s view of the
compound,of the he saw David byKoresh was a high,obstructed four-and-a-half foot

standing in open doorway.the front Bal- wooden fence in front of her first-floor win-
yelled loudly Lay contrast,lesteros “Police! down!” dow. In the Davidians in the front

and “Search foyerWarrant!” to Koresh several and on the second floor—the location
responded bytimes. Koresh asking gunfire“What’s from which most of the came—had

going on?” and again yelledBallesteros an unobstructed approachingview of the
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second, of who fired28; regardlessary thatacknowledged thatagents.ATF Schroeder

indiscriminately theintofirst, the ATF firedapproachingindividualsthethatshe assumed
of womenendangering the livescompound,officials.governmentwerecompoundthe

third, forcechildren; and, that excessivetaught that the andlongIndeed, hadKoresh
ATFof the raidthe natureinherent inFi- wascome.“beast” —wouldGovernment —the

record doesin theThe evidencetes- conducted.Sehroeder’simportantly,nally and most
any these claims.support ofnotthesuggest thattimony does not defendants

identity pur-andagents’thedid not know
Davidian, partic-did notwhoonepose. That 1.
battle, underremainedwhogunin theipate

anypermitnotdoesThe evidenceit, and who didofdurationfor theher bed
Davidiansbut that theinferencereasonableassumed, saysidentity sheconfirm thenot

Agentmorning.thatthe first shotsfiredarmedknowledge of thosenothing theabout
theythat the first shotsagent testifiedafterevenbattle. Notin theparticipatingand

from the com­February 28 cameonheardknewdeny that the DavidiansSchroeder will
testimony of theto thepound. In additionv.identity. StatesSee Unitedagents’the

newspa­for the localagents, reportersCir.1984) ATF(9th1466,Jackson, 1468F.2d726
thestation who witnessedper and televisiontheytestimony that(noting that witnesses’

shots werethat the firstgunfight testifiedthatwarning evidencepolice “is notnoheard
fired, compound.thethemselves”). fromidentifynotthe officers did

in thea andViewing record as wholethe evidence, the defen-thisresponseIn to
defendants, weto thelight most favorable evidence.piecesthree ofpointdants to

jurythat a reasonablepersuadedare not First, statementpoint to athe Davidians
that thedoubta reasonablecould harbor the Texasby Agent Ballesteros togiven

ATFapproachingtheknewdefendants February raid.shortly 28Rangers after the
contrary, the evi-identity. To theagents’ statement, reported thatBallesterosIn that

casesotherrecord fits well within thedence he heardfirst shots thatassumed thehe that
give orto self-defenseaffirming the refusal a shooting“dog thethe ATF team”came from
identity instruction.officialknowledge of dogs.guardDavidians’

Streit, F.2dSee, 962States v.e.g., United
however,trial, thatBallesteros testifiedAtCir.)(9th (noting con-894, that “record898

assumption.longer his earliernohe believedindicating the menthatample evidencetains
origi-Rather, first shotstestified that theheagentsas FBIclearly themselvesidentified

Moreover, thecompound.fromnated theofficialof theirwas awareand that Streit
the foundationat contradictedevidence trial962,denied, 113status”), S.Ct.cert. 506 U.S.

“dogassumption. team”his earlier TheforAlvarez,(1992); 755431, 121 352L.Ed.2d
itcompound,in asdogsthe thenever shot“agents(noting thatn. 15F.2d at 844-45 &

assigned do.was toloudly an-converged on the motelwho
identity”); seepresence andnounced their Second, point to the testi-the defendants

Ochoa, 1278,F.2dv. 526Statesalso United Zimmermann, but his testi-mony of Jack
Cir.1976)(5th (rejecting4, the51282 & nn. first.light on who firedmony sheds no

know thethat he did notclaimdefendant’s Zimmermann, attorney one of theforan
where, here, the evi-identity likeagents’ 1,Davidians, Apriloncompoundthevisited

agentsthat thein record indicateddence the ATF raid.month aftermore than a the
identity wore offi-their andhad announced bul-that heZimmermann testified observed

visible).jackets insigniawithcial raid walls of thein front door andlet holes the
hadopinion, holescompound. In his the

C. coming outsideshots frombybeen caused
However, ac-Zimmermanncompound.that thethe contentionalso beliesThe record

firednot whoknowledged he could tellThe thatforce.ATF used excessiveagentsthe
most, testimony thatFirst, his indicatesfirst. Atarguments:threeraisedefendants

exchanged.gunfire wasfirst on Febru-fired the shotsthat the ATF
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Third, relythe defendants on a statement conspicuous.have been telling signatureIts
gavethat defendant Castillo to the Texas was absent as bydemonstrated photographs

Rangers compound gunbattleafter he exited the on of the at the front of the com-
statement,April Rather,19. In that pound. Ballesteros,Castillo de- who was hit af-

scribed the at door,scene the front door of the ter Koresh closed the took incover the
compound Februaryon ATF dog pen28 as the door,next to the front where he
agents remained,unloaded from the pinned down,cattle trailers and for the duration of
approached Accordingthe residence. gunbattle.to the words,In other acceptto
Castillo, ajarKoresh held the front door and events,Castillo’s unsworn recollection of a
said, minute,“Wait a jurorthere’s women and reasonable would have had to believe

in gun-children here.” Castillo thatclaimed either that Ballesteros shot at Koresh at the
immediately erupted throughfire the door front door or that agentsome other ATF

outside, injuringfrom the Koresh. throughfired Ballesteros to the front door.
Neither version works. Castillo’s unswornstatement,self-serving, post-arrestThis
recollection is no more than a scintilla ofhowever, is not sufficient to warrant the re-

that,evidence when lightviewed in of thequested It againstinstruction.2 stands alone
testimony and inevidence this six-week-longthe uniform overwhelming testimonyand of
trial, supportdoes not the contested-for in-agentsnumerous and members of the media
ference.and, significantly, against undisputedthe

physical every agentfacts. That ATF and did, Castillo,ifEven it the sole de­
ofmember the media who testified under capablefendant claimingof the inferential

disputed facts,oath at trial this version of the statement,3post-arrestbenefit of his would
which Castillo in post-related an unsworn be not entitled to the self-defense instruction

statement, perhaps powerfularrest is as a necessarymatter of law. It is a precon­
enough, but we do not rest there. dition to the claim of self-defense that the

Castillo’s unsworn observation cannot be defendants be free from fault in prompting
squared undisputedwith facts. ATFThe the ATF’s use of force. Wallace v. United
agents States,they approachedtestified that as 466, 472, 859,the 162 U.S. 16 S.Ct. 861-­
residence, they gunfire coming 62,heard (1896);from 40 L.Ed. 1089 see also Melchior

compound. Agent (6ththe front of the Jago, 486, Cir.1983)Balleste- v. 723 F.2d 493
ros was one of agents (notingthe first out of law,the that under Ohio “it is a neces­

stoppedcattle sarytrailer that in offront the rightcondition of the to claim self de­
compound. agentsThe who followed Bal- fense that the accused killer be without

large fault”), denied,lesteros out of the trailer 952,came under cert. 466 U.S. 104 S.Ct.
gunfire. 2156, (1984).caliber and automatic As Balleste- 80 L.Ed.2d 542 cannot“One

assigned positionros ran to his provokeat the front fight relya and then on a claim of
door, standinghe saw foyerKoresh in the provocationself-defense when that results in
holding counterattack,one of open.the double front doors a previouslyunless he has
According statement,post-arrestto Castillo’s fraywithdrawn from the and communicated
Koresh States,announced that there were women this withdrawal.” Harris v. United

(D.C.Cir.1966)compound;and children in the curiam);after that 364 (perF.2d 701 see
announcement, gunfire through Andersen, 508,came the also 170 atU.S. 18 S.Ct. at

and, “believed,”door he Koresh was hit. At (noting696 that self-defense is unavailable
time,that Ballesteros was either at or near “brings difficultywhere accused on the for

the front carrying deceased,door. Ballesteros was purpose killinga the of the or viola­
shotgun readyloaded with oo-buckshot at the parttion of law on his is the reason of his

fired,position. If shotgun attack”);the expectationblast would of an Addington v.

report post-arrest2. The written of Castillo's 3. There is no evidence that the other defendants
trial; rather,statement was not introduced at claiming presenterror were at the front door or

Santos, Ranger,Gerardo de los a Texas testified knowledge.otherwise shared in Castillo's
regarding post-arrestCastillo’s statement. We

Ranger testimony,review de los Santos' not the
report.written
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jury convictedthe had also187-88, where184, instructionStates, 17 S.Ct.165 U.S.United

robberyattempted of(1897) (same); of thethe defendants289-90, 679288, 41 L.Ed.
191, explained that the183, The courtStates, the deceased.153 U.S.v. UnitedGourko

(1894) (same); themselves arose“need to defenddefendants’806, 809, 68038 L.Ed.14 S.Ct.
240,States, aggression.”241 Id.own armed370 F.2d out of theirUnitedRowe v.

States,curiam) (same). 294Judge Laney F.Similarly, in v. United(D.C.Cir.1966) (per
(D.C.Cir.1923), court affirmed412,in theexplained United 413RobinsonSpottswood

(D.C.Cir. aPeterson, manslaughter1222 of defendantF.2d483 the convictionv.States
1007,denied, 94 S.Ct. riot but then left1973), successfullyU.S. a race414 fledcert. who

(1973): rioters. The244 in of the367, haven search38 L.Ed.2d his safe
defendant]explained [thethat “whenaccepted that one cannot courtlong beenIt has

in thegun stepped outby adjusteda self- his andclaim of self-defensesupport a
right areaway, everyof reason to believe thatnecessity to kill. The he hadgenerated
only provoke trouble.granted to his wouldpresenceis thereself-defensehomicidal

those, difficulty; adjustingit is in his revolv-in the his conductthinkWefrom faultfree
at-slayers areawayincite the fatal such aswho into was togoingto and thedenied er

tack, quarrel pleaor other-encourage any rightthe fatal to invoke the ofdeprive him of
foroccasionpromote the necessitous Id. at 414.wise self-defense.”

that the deceasedtaking life. The fact usingofjury Castillo orThe convicted
blow, shot orfired the firstthe firststruck during a crime of violence.carrying a firearm

gesture notmenacing doesthe firstmade conspira-waspredicate crime of violenceThe
if in fact theclaimthelegalize self-defense agents. This includedcy murderto federal

provoker.the actualwasclaimant weapons pre-military-type andstockpiling
omitted)(footnotes (emphasis1231atId. fight the “beast”. More-paring for the with

added). descriptionover, according ownto Castillo’s
statement,precisely the line in his hepost-arrestnot eventsneed define of theWe

upon learning of theconduct from unlawfullawful donned battle dressseparating
hisconduct He retrievedimpendinghold Castillo’s ATF as-provocation to that raid.

of the line. to the front door. Weimpermissible side rifle and racedon the saultfalls
ofengaging in unlawful that Castillo’s retrieval anAlthough agree persuadedarewe that

gunbat-officials for apreparationenforcement rifle and hisrequiring lawconduct assault
not, itself, conspiracyby tle, occurringconstitute of the toinvestigate partdoes all asto

juryagentsact rea­ that the neces-unlawful federalprovocation, “an affirmative murder
affray part ofguiltyan fore­ him of as itssonably sarilycalculated to foundproduce

924(c)(1)weapons§aninjurious consequences is the 18boding or fatal verdict on U.S.C.
renounced,which, anynullifies of claim of self-charge, deprivedaggression unless Castillo

conspiracy to mur-Id. at of aright homicidal self-defense.” A memberthe of defense.
omitted). combat,(footnotes foragents, dressesder federal who1233

rifle, proceeds toand thean assaultretrievespersuaded that Castilloare notWe
government agentsto confrontfront doorany instructionentitled to self-defensewas

warrant, is not entitled toexecuting a lawfulas he relatedifeven the events occurred
self-defense when thethe benefit ofclaimIn Unit­post-arrestin statement.them his

agentswith the oc-hoped-for confrontation(2dThomas, 44, Cir.),F.3d 48v. 34ed States
curs.— 527, 130U.S.-,denied, 115 S.Ct.cert.

— of thedenied, may claim the benefit(1994), Nor Castillocert.andL.Ed.2d 431
of self-defense. Some683, “imperfect” version-, 130 L.Ed.2d 614115U.S. S.Ct.

— played a roleU.S.-, a defendant whodenied, contend that(1994), 115cert.and
that led to a(1995), creating thein confrontation774, and cert.130 670S.Ct. L.Ed.2d

— altogeth-escape culpability1134, may notdenied, -, homicide130115 S.Ct.U.S.
may his crimenevertheless reduce(1995), er butCircuit heldL.Ed.2d 1095 the Second

2manslaughter. Seemurder to W.fromconvicted ofwho had beenthat defendants
Scott,A Substantive Criminal&a LaFavenot to self-defensemurder were entitled



719

7.11(a) (1986); Wallace,§ timonyLaw see also supported162 is by physicalthe facts.
472-73, 16at at helicopters unarmed,U.S. S.Ct. 862. We need not The were and the doors

debate,enter this academic however. The closed,on the aircraft were thereby prevent-
judgetrial it by givingavoided the self-­ ing agents inside firingfrom on the com-

instruction to charge.defense the murder pound. Thomas acknowledgedherself that
manslaughter;Castillo was convicted of his she did not ifknow the bullet that shattered

fault, least,tofailure be free from at the her window came from helicopter.the
negates pleahis of chargeself-defense to the

Regardless, there was no evidence thatmanslaughter.of
any of the either came underdefendants

short, evidence,In piecesthese of indiscriminate, unprovoked fire or knew that
even when considered intogether lightthe taking if,such fire was place. Even for

defendants,most favorable to the do not example, the helicoptersNational Guard did
support an agentsinference that the fired fire, the contended-for inference that the four

Moreover,the first shot. even evidence that in byacted lettingself-defensedefendants
agentsthe ATF fired the first shot would not volleyloose a uponof fire the ATF agents on

byhave been sufficient itself to warrant the the other large compoundside of the un-is
agentsself-defense instruction. The ATF tenable.

policytestified that ATF trainingand direct­
The upondissent’s focus the testimony ofonly theyed to ifagents fire saw an individu­

Kathryn MarjorieSchroeder and Thomasthreateningal agent’sthe or someone else’s
forgets that amongneither is those convictedInitiatinglife. gunfire in those circum­
of voluntary manslaughterthe of federalstances would not be unreasonable. Al­
agents. That maySchroeder or Thomasthough the defendants contend that the ATF

been, charged,have if entitled to the self-policydid not follow its own but fired indis­
defense instruction does not mean that thecriminately into compound, argu­the that
four voluntarydefendants convicted of man-proves point:ment the evidence that the
slaughter are questionso entitled. The isATF fired first without evidence that such
whether there is sufficient evidence fromfire was indiscriminate or otherwise exces­

jurorwhich a reasonable could infer that onesive not warrantdoes a self-defense instruc­
defendants,of the four not an unchargedtion.

presentresident insomewhere the com-
pound, inacted response2. to excessive force.
There are no defenses.vicariouspointThe Davidians out that several

agentsATF firing throughtestified that Our refusal to attribute Schroeder’s and
walls and into windows in which there was no experiencesThomas’ knowledgeand to all
discernable threat would be unreasonable be­ the compound highlightsresidents of the a

dangerof thecause to innocents and the fundamental majoritydifference between the
possibility this,for Seizingescalation. on the and the in approachdissent their to the

point KathrynDavidians to Schroeder’s testi­ agreeevidence. We that “each defendant is
gunfirethatmony throughcame the window entitled to individual consideration of the

in beginningher room at the of the raid. In charges against him and his defenses.” See
addition, the Davidians par­and Whiteeliff-in post case, think,at 747. It is thealso we

highlight Marjorieticular Thomas’ video de­ knowledgethat the of one resident cannot
position in gunshotwhich she that astated simply imputedbe allto who are at the
shattered the inwindow her loft on the third compound. testifyneed notDefendants re-
floor as she helicopters approachwatched the garding knowledge,their own but there must

compoundthe beginningat the of the raid. reasonablybe sufficient to inferevidence that
testimony supportThis will not an infer- respondingthe defendants of and wereknew

agentsence that the ATF Here,used excessive to excessive force. there was none.
pilots helicoptersThe offorce. the all testi- Neither Thomas nor Schroeder testified that

fied that no shots were they anyfired from the heli- told of defendantsthe about the
copters. Significantly, unchallenged they Indeed,gunfirethe tes- witnessed. Schroeder
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trialarresters onput theirand thenroom, relating her arrestneverherinremained
deci-of their tacticalthe reasonablenessgunfight to others. forduring theexperience

any defendantthat sions.evidenceis thereNor
knowledge inhave had thatcould otherwise notcourt didthat the districtconcludeWe

compound, particu-multi-buildinglarge,this jury on self-refusingin to instruct theerr
gunbattle that theragingduring thelarly with re-of anotherand the defensedefense

provoked.actionsowndefendants charge.manslaughtervoluntarygard to the

3.
IV.argue that ex­Finally, the Davidians

nature oftheinherent inforce wascessive A.defendants,According to theATFthe raid.
deliberations,agents to theseventy dayswell-armed ofsending over After several

all of theacquittingsearch warrantand execute a its verdictjuryKoresh returnedarrest
mur-housing conspiringand children 1 towomen forfor a residence Davidians on Count

jury Av-disagree. convictedWe Theagents.excessive. federalwas der
Craddock,Branch, Castillo, and Whi-raam,and arrest war­of searchThe execution

carrying ausing or3 foron Counttecliffdegree ofnecessarily involves somerants
the crimein toduring and relationfirearmGraham, 396, 109 atat S.Ct.490 U.S.force.

Believing that the two1.charged in CountStrait, ATF1871-72; at 899. The962 F.2d
inconsistent, courtdistricttheverdicts werehadDavidiansthat thehad cause believeto
attorneys to the bench beforesummoned theweaponry, includ­large supply ofaamassed

verdict. The Governmentannouncing theri­fully assaultand automaticing grenades
moresending jury forthe backsuggestedknowledge and thethislightIn offles.

perceived incon-theresolvedeliberations toendangermethods wouldthat otherconcern
attorneys opposedsistency. defenseThecenter, ATFof the theof residentsthe lives

to ren-courtsuggestion and asked thethatentry”“dynamic raid wasaconcluded that
Ap-3.guiltynot on Counta verdict ofderthe search andto executeproperthe method

defense, Judgeagreeing with theparentlysup­will notThis evidencearrest warrants.
anyway [the“I don’t seestated thatSmithforce.of unreasonableport an inference

byexcept atheir mistakejury] can correctagents pos-theis evidence thatNor there
guilty Three.”finding onof not Countfirepowerof un-amountsessed an excessive

conferenceJudge ended the benchSmithagentstheAll ofthe circumstances.der jury’sruling. ver-announcing a Thewithoutpistols and a limitedcarried 9 millimeter
askedJudge Smithdict was announced.seventy-plusof Of thesupply ammunition.

jury. Noanyone pollto thedesiredwhetherraid, only sixinagents participating the
Judge dis-Smithattorney responded.riflesAR-15 semiautomaticagents carried

jury.charged thepene-shooting rounds couldcapable of that
left, Judge an-jury Smithfully the hadweapons Afterof the weretrate a wall. None

written orderto issueautomatic, nounced his intention afire in two-though some could
3:out, on CountIndeed, setting guiltythe verdictasideas boreeventsround bursts.

much,little, tootoo notpossessedATFthe Three willfinding as to CountguiltyThe
firepower. because, necessity,aside, ofto behave set

guiltynot find ajury Defendantfirelighta the couldmay notSurely, a initiatecitizen
having foundwithout firstof that offensepolice tooground that the sentsolely on the

Conspiracyguilty of thethat Defendanthim. Themany officers to arrestwell-armed
One, jurythein andalleged Countoffensebe entitledsuggestion a defendant wouldthat

of thatguiltynotfound all Defendantsby pointing tosimplyclaimto self-defense
So, portion of the verdictthattwenty offense.to sendpolice’s tactical decisionthe

to beseemedTheresimply cannot stand.lightly-of twoheavily-armed officers instead
jury andasking to retirethereject pointno inthisWeis untenable.armed ones

it, only decisionthebecauseforcibly reconsiderresistindividuals toinvitation for
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changethey neysmade was that inquired publicationcould have to after the of the
finding guilty, so the will set goingto not Court verdict the Court“what was to do” on

findingthat jury’saside. Count 3. The becameverdict final
it openwhen was announced in court and thelater,days the moved toTwo Government

givenwere opportunity polldefendants the tojury’s verdict on 3. Thereinstate the Count
White,jury.the United 972States v. F.2dargued jury’sthat the decisionGovernment

(5th590, Cir.1992), denied,595 cert. 507 U.S.acquit predicateonto the defendants the
1007, 113 1651, (1993),S.Ct. 123 272L.Ed.2drequirechargedoffense in Count 1 did annot

denied, 1007,and cert. 507 U.S. 113 S.Ct.acquittal compound charged inon the offense
1651, 123 (1993).L.Ed.2d 272responded, arguingCount 3. The Davidians

jury’softhat the verdict wouldreinstatement Even were we to construe the com­
jeopardy processviolate their double and due

at the bench as aments conference formal
rights. rejectedcourt Davi-The district the settingruling jury’saside the verdict onjury’sargumentsdians’ and reinstated the 3, judgmentCount it would anot be of9,guilty verdict on Count 3 on March 1994.

acquittal. acquitted only“[A] defendant is
Judge acknowledged that there wasSmith ruling judge,when ‘the of the whatever its

inconsistency jury’snecessaryno in the ver- label, actually represents [ina resolution the
anddicts on Counts 1 3. See United States favor], not,defendant’s correct or of some or

(5thMunoz-Fabela, 908,v. 896 F.2d 911 all of the factual of theelements offense
Cir.) ”(noting only“it is ofthat the fact the Scott,charged.’ United States v. 437 U.S.
offense, conviction,aand not that is needed 82, 97, 2187, 2197,S.Ct. 5798 L.Ed.2d 65

required predicate”to establish underthe (1978) (quoting United v. MartinStates Lin­
924(e)), denied, 824,§ 111cert. 498 U.S. Co., 564, 571,Supplyen 430 U.S. 97 S.Ct.

76, (1990);112S.Ct. L.Ed.2d 49 United 1349, 1355, (1977)).51 L.Ed.2d 642 That the
(5th Cir.)Ruiz, 905,States v. 986 F.2d 911 indistrict court rendered a decision favor of

(holding acquittal predicatethat on offense priorthe publicationdefendants to the of the
924(c)),§does not bar conviction under cert. jury’s verdict does not bar the Government

denied, 848, 145,114510 U.S. S.Ct. 126 seeking decision,from to overturn that either
(1993);L.Ed.2d 107 see also v.United States at appeal,the district court or on unless the

57, 67-69, 471,469 105U.S. S.Ct.Powell rests on adecision determination that the
(1984).478-79, appeal,83 L.Ed.2d 461 On legallyevidenceGovernment’s is insufficient

acceptappearmost of the Davidians to that Scott, 97,a 437to sustain conviction. U.S. at
Rather,much.4 the reurgeDavidians their 2197, 2198.100, at98 S.Ct.

jeopardy processdue arguments.double and
JudgeThe record is clear that SmithRegarding jeopardy,double the Da-­

his at thedid not direct comments benchthevidians claim that district court’s com­
sufficiencyto the of theconference evidencements at the side-bar conference constituted

Rather,on 3. he withCount shared counselpre-verdict judgment acquittala of Counton
regarding validitythemisapprehensiona ofdefendants,According3. of ato the reversal

jury verdicts. The record estab­inconsistentpre-verdict judgment acquittalof constitutes
misapprehension,solelyit is thatlishes thatjeopardy. disagree.double We

moment,in thatunderstandable tension-filled
anyThe court did not announcedistrict any regarding sufficiencydoubt theand not

rulingformal the side-bar be-at conference Judgethat Smith toof the evidence led set
jury’sreceivingfore To thethe verdict. jury’saside the verdict.

contrary, thehe ended bench conference
post-verdictand Thewithout comment ordered the clerk to district court’s

verdict, givesjury’s including jury’sread the verdict decision to set aside the verdictthe
Fifthon Count 3. one of attor- no comfort. The Amend-Even the defense defendants

Wayseparately4. Avraam and Castillo contend that road v. BrotherhoodCo. Maintenance ofof
86, (5th Cir.1992),Employees,we our 961 F.2d cert.should revisit decisions in 89Munoz-Fabela

1028,denied, 1071,progeny. byWe S.Ct.and its are bound those deci- 506 U.S. 113 122
sions, (1993).BurlingtonSee Rail-however. Northern L.Ed.2d 173
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matter, pushing juryap­ practical a to continuegovernmentthe fromnot barment does
judgments acquittal.of its it has a final verdict riskswork whenpealing post-verdict

(5th929,Boyd, F.2d v.v. 566 932 other difficulties. See United StatesUnited States
(5th Cir.1993)Virgin Straach, 232,Cir.1978); the Islands 987 F.2d 242-43Government of

(3dChristensen, 713, instructing673 F.2d 718-19 Cir.­ in the(noting judgev. that “a errs
1982). the court’s ownfortiori, jury juryA district if hasfurther theto deliberate

White,jurya of verdict”);of final verdictreinstatement F.2d atreached a final 972
way, theguilt—or, (same).another districtstated 594-95

to its earlier deci­court’s decision reverse
op-if were thisEven the Davidians “due”put jeop­innot twice defendantssion—does

tion, deprivenot themthe district court didardy. LaSpesa, F.2dStates v. 956United
conference,it.of At the bench the Govern-Cir.1992).(11th1027, 1034

juryment that the be sentrecommended
reinstatingalso thatThe claimDavidians deliberating,back continue but defenseto

process.guilty denied them duethe verdict adamantly suggestion.thatopposedcounsel
theyargue relied theThe Davidians that on

Judge’s at the bench conferencecomments separately contends that theCastillo
agreed guiltyhe that thesuggesting that jury’sofdistrict court’s reinstatement the

3 to be set aside andverdict on Count had deprivedon 3 Davi-­guilty verdict Count the
juryJudgenot Smith to instruct thedid ask opportunity poll jury.dians of the to the

guiltydirected of not onto render a verdict 31(d)Rule of the RulesFederal of Criminal
or, alternatively, jurythe3 to order toCount that,provides before isProcedure the verdict

to resolve the inconsis-resume deliberations recorded, polled thejury“the shall be at
essence,In the con-tent verdicts. Davidians request any party upon the ownof or court’s

they “sandbagged” bywere thetend that rightA can waive tomotion.” defendant his
court.district byjury poll failing requesta to the court to

Beldin,jury.poll United States v. 737thegen­theNeither Constitution nor
(5th denied,450, Cir.),F.2d 455 cert. 469 U.S.principles requireof federal criminal laweral

(1984).1075, 572,court, 105 S.Ct. 83 L.Ed.2d 512a district when confronted with incon­
verdicts, juryjurysistent to instruct the to

right toThe Davidians waived theirguiltyof on allreturn a verdict not counts.
jury polled by failinghave the to make aRivera, 339, 348,In v. 454 U.S. 102Harris

timely request. theAfter the clerk read465-66, (1981),460, 70 L.Ed.2d 530 theS.Ct.
verdict,jury’s Judge Smith asked whetherrejectedSupreme process chal­Court a due

anyone jury polled,be anddesired that thelenge to on an inconsistenta conviction based
remarked,seeing response, “I take itno“Inconsistency in a verdict averdict. is not

discharged jury.not.” He then the Thatsettingfor it aside.” atsufficient reason Id.
the tomisapprehendedDavidians the need345, 102 at 464. Harris estab­S.Ct. What
poll jury tothe on Count 3 due their mistak­law,oflished as a matter constitutional Unit­

Judge had theen belief that Smith set asidePowell, 57, 65,469ed States v. U.S. 105 S.Ct.
toguilty verdict does not excuse their failure471, (1984),476-77, 83 461 reaffirm­L.Ed.2d

Indeed,request poll.the even after theas a of criminal Ined matter federal law.
jury’sGovernment moved to reinstate theshort, duty,court underthe district was no

3, notverdict on Count the Davidians didotherwise,or toconstitutional instruct the
specifically complain that reinstatementjury guiltyto a not onreturn verdict of

juryrighttheir towould violate have thecontrary, precludedthe PowellCount 3. To
polled.option.that

Similarly, Finally, separatelythe thatdistrict court was not Craddock contends
obligated jurythe the reinstatement of theto return for further delib­ district court’s
erations, jury’sthe his Sixth Amendmentto resolve inconsistent verdicts. verdict violates

mandate, certainly right attorney notmay pointsPowell to counsel because his wasand
participate in the bench conferenceacceptthe district court to inconsistent ver­ called to

69, 105 jury its verdict.dicts. 469 at at 479. As a after the returned withU.S. S.Ct.
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The Sixth Amendment entitles there be evidence that the defendants or

the to the assistance of counsel at posedefendant their associates some judi-threat to the
stages”all “critical of a criminal proceeding. processcial and that there was no evidence

155, (5thDay,Tucker v. 969 F.2d any159 Cir. that of the defendants or individuals
1992). pre-verdictThe bench conference was associated with them was a threat to the

stage trial, jury-not a critical of the Davidians’
however. The district court rendered no de­

Referring juryto “anony­the asregardingcision the inconsistent verdicts at
mous” misleading.is Anonymity longhascontrary,the bench conference. To the the
been an important jury sys­element of ourbrief,bench conference was a “informational
tem. randomlyareJurors summoned fromatmeeting” which the district court informal­

communitythe largeat to singledecide thely jury’sadvised ofcounsel the andverdict at
and, done,case before them once to “incon­prejudicialwhich no action was taken. Cf.

spicuously fade back into community.”the86,People Hardy, 2 Cal.Rptr.2dv. Cal.4th 5
Scarfo, 1015,United States v. 850 F.2d796, 864, 1023781, 849, denied,825 P.2d cert. 506

(3d Cir.), denied, 910, 109cert. 488 U.S. S.Ct.987, 498,U.S. 113 121S.Ct. L.Ed.2d 435
263, (1988);102 L.Ed.2d 251 see also 3 Wil­(1992), denied, 1056,and cert. 506 U.S. 113

Blackstone,liam Commentaries *378.987, (1993);S.Ct. 122 L.Ed.2d 139 Roker v.
“Anonymous jury” has come to mean some­State, 220, 416 281, (1992).262 Ga. S.E.2d 283
thing in years,different recent signaling thejury’sAfter announced,the verdict was
district court’s decision to withhold certainopportunityCraddock’s counsel had the to
biographical potential ju­information aboutpoll jury,the to address the district court

partiesrors from said,the involved. That weregarding verdicts, and,the inconsistent
waryshould paintingbe of with too broad aeventually, respondto to the Government’s

“Anonymous” juriesbrush. include thosejury’smotion to reinstate the verdict. We
about whom more has been concealed thanpersuadedare not that the district court’s

See, e.g., Ross,here. United States v. 33failure call pre­to Craddock’s counsel to the
(11th1507, Cir.1994)F.3d 1519 (withholdingverdict bench conference violated Craddock’s

names, addresses, places employment,of andrightSixth Amendment to counsel.
spouses’ placesnames and of employment),short,In the district court’s decision to —denied, U.S.-,cert. 2558,115 S.Ct.jury’s guiltyreinstate the verdict on Count 3

(1995).132 jurors812L.Ed.2d The herewas correct.
“anonymous” exceptwere not in mostthe

literal The onlysense. district court orderedB.
jurors’the names and addresses be withheld

sponteThe courtdistrict sua ordered the parties. Otherwise,from the pro-the court
anonymous jury. Whiteeliff,use of an along vided the defendants with a wealth of infor-

Branch,with objectedAvraam and to the venire,mation includingabout the occupa-order, claimingcourt’s that the use of an employers.tions and names of
anonymous jury rightviolated their to a fair
trial impartial jury.before an ap-Fatta The decision to withhold biographi­
proved anonymous jury.the jurorscal aboutinformation the from the

appeal, arguesOn partiesWhiteeliff that prosecutionthe use in a weighty,criminal is
anonymousan juryof hindered validity individual,the selection its turning on the fact-­
impartial jury jurorsof an and led specificto believe ofcircumstances each case. Decid­

posedthat defendants some ingthreat of harm to even thewithhold name and address of
them, therebyto undermining presump- “requirefs]the a member of the venire a trial

tion of Pointinginnocence. out that most court appraisalto amake sensitive of the
upholding anonymous jurieseases the use of surroundingclimate a predictiontrial and a

organizedhave involved crime or violent potential securityas to the publicity prob­or
drug syndicates threatening disruptto maythe lems diningthat arise proceedings.”the
judicial process, that,the argue Childress,Davidians to 693,United v.States 58 F.3d 702

—justify anonymous jury, (D.C.Cir.1995), denied,an it is -,“crucial” that cert. U.S.
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anony-anthat(1996). court reasoneddistrictAc­ The825, 768L.Ed.2d133116 S.Ct.
of thebecauseappropriatejury wasmouscourta districtreview suchcordingly, we

media at-of world-wideamount“enormousdiscretion. Unitedofabusefordecision
and the emo-by the casegeneratedtention”(5th1420, 1426Krout, F.3d66v.States

surrounding it.charged atmosphere— tionally-,denied, 116U.S.Cir.1995), cert.
anonymoustrials merit anNot all celebrated(1996), and cert.963, L.Ed.2d 884133S.Ct.

publicity militatesofprospect— jury, but “[t]he— 963,-, 116 S.Ct.denied, U.S.
expo-anonymity preventtojuryin favor ofL.Ed.2d-(1996).

harass-orjurors to intimidationthesure of
“ 1347,anonymous Wong, F.3d40an v.use of United Statesment.”‘[T]he

—denied,Cir.1994), U.S.strong (2dis cert.therewhen 1377jury is constitutional
(1995),1968, 131 858-, L.Ed.2dprotectionjury needs 115 S.Ct.thereason to believe

— -,denied, 115 S.Ct.U.S.pre­ and cert.reasonablecourt takesdistrictand the
(1995), de­cert.1968, 858 and131 L.Ed.2dany effectsprejudicialminimizecautions to

- 2568,-, 132nied, 115 S.Ct.U.S.histo ensure thatandon the defendant
—denied,(1995), cert.and820L.Ed.2datId.rights protected.’”arefundamental

190, 127-, 133 L.Ed.2d116 S.Ct.U.S.Wong, F.3dv. 40States(quoting United1427
236,Vario, 943 F.2d(1995); v.StatesUnitedCir.1994)) (internal(2d quotation1347, 1376

1036,denied,Cir.1991),(2d U.S.502240 cert.omitted). of thelisted someWe havemarks
(1992). It is882, L.Ed.2d 786116112 S.Ct.usual considerations:

trialThisjust attention.the medianotorga-in(1) involvementthe defendants’ courtThe districtdeep passions.aroused(2) partic-crime; the defendants’nized disruptive effects ofpotentiallythefearedcapacity togroup thea withipation in generalinon the trialpublic attentionsuch(3) past at-defendants’jurors; theharm severaljurors particular.in Thatand thepro-judicialtheinterfere withtempts to dur-regarding the casejurors received mail(4) that, ifwitnesses; potentialthecess or ofonly concernconfirmed theing trialtheaconvicted, will sufferthe defendants v. San-United Statescourt.the district Cf.mon-substantiallengthy andincarceration Cir.1996)(5th (reject-562,chez, 56574 F.3d
and, (5) publici-extensiveetary penalties; nowasanonymous jury where “thereing

possibility thatthety enhancethat could jurors in ease wouldthisthat theindication
public andwould becomejurors’ names publici-subjected iype of extensiveto thebe

and harass-to intimidationexpose them andmight bring about intimidationty that
ment. harassment”). concernedcourt wasThe also

omitted).(citations might confusemischiefbent onpersonsId. that
jurors high-jurors in awiththe Davidianhowever, that orsuggest, thesedid notWe

figuresorganizedinvolving crimeprofile trialpainonmust establishedaggregate besome
the samesame time inoccurring at theRather, concerns com-aretheseof reversal.

justified the dis-concernsThesecourthouse.Krout,cases, wherein asmonly suchpresent
anonymousto use ancourt’s decisiontrictanonymousanthe ofupheld usecourts have

jury-justifymay alsojury. circumstancesOther
Indeed, showingthat de-the nowhile evidence there isSignificantly,its use.

in the and ad­past or intends the namesrefusingin the tofendant has that release
mayjury jury prejudicedsuffi- the defen­tamper with the beto of thefuture dresses

by jury.anonymous jury, is ability impartialit select anan toto warrantcient dants’
an­v. Ed­ withnecessary. the defendantsStates court furnishedUnited Theno means
by(D.C.Cir.),1080, questionscert. submittedmond, to 80 detailed1091 swers52 F.3d

— jurors.539, No-, prospectivedenied, 133 court to116 S.Ct. theU.S. district
—denied, that the information(1995), argues ustocert. defendantandL.Ed.2d 443

defi­questionnaires was539, 443 from these-, 133 L.Ed.2d obtained116 S.Ct.U.S.
Childress, (uphold­at 70458 F.3d(1995). look to the Seecourts should cient.District

conductedRoss, jury “courtanonymous whereing33“totality the circumstances.”of
jurors angavesearching dire andvoiraat n. 26.F.3d 1521
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questionnaire, scopeextensive the whichof because of the anonymoususe of an jury.
appellants challenge”).do not responded. addition,No one In Judge Smith

juryinstructed the on presumptionthe ofemphasize dire,alsoWe that at voir the
innocence both at voir dire inand the finalcourt proposed ques-asked the defendants’
charge. These cautionary instructions,tions and additionalelicited information re-

comparewhich favorably to those used ingarding potential juror bias. Wong,See 40
other cases in which the use anonymousof an(upholding anonymousF.3d at 1377 jury
jury has upheld,been ensured that the de-where adequately“extensive” voir dire ex-
fendants’ presumption of innocence was notbias).plored prospective juror short,In the
compromised. See United Riggio,v.Statescontention that anonymousthe use of the

336, (5th70 Cir.1995)F.3d 340 & n. 23jury hindered the abilityDavidians’ to select
(upholding anonymoususe of jury where theimpartial juryan sorely underestimates the
district court “took stepseffective to mini-ability of counsel to use the available “arsenal

any prejudicialmize effects associated withof information” prospective juror.about each
—anonymousan jury”), cert. denied U.S.Barnes, 121,United States v. 604 F.2d 142

-, 1366, 134116 S.Ct. (1996);L.Ed.2d 531(2d Cir.1979), denied, 907,cert. 446 U.S. 100
Darden,United 1507,States v. 70 F.3d 15331833, (1980).S.Ct. 64 L.Ed.2d 260

—(8th Cir.1995) (same), denied,cert. U.S.
Similarly, anonymousthe ofuse an -, 1449, 134116 S.Ct. (1996),L.Ed.2d 569

jury did not —undermine the pre­defendants’ denied, U.S.-,cert. 2567,116 S.Ct.
sumption heart,of innocence. At the Davidi­ (1996); Edmond,135 L.Ed.2d 1084 52 F.3d

argumentans’ speculativerests on a infer­ 1093; Thomas,at StatesUnited v. 757 F.2d
ence that jurorsthe were likelymore to 1359, (2d Cir.), denied,1364-65 & n. 1 cert.

guiltyrender a verdict because of belieftheir 819, 66,474 U.S. 106 S.Ct. 88 L.Ed.2d 54
that the dangerous.defendants were Such (1985), denied, 819,cert.and 474 U.S. 106
speculation Indeed,is mayunwarranted. it 67, (1985),S.Ct. 88 L.Ed.2d 54 and cert.

juror“[a]be that who fears a defendant’s denied, 818, 78,479 U.S. 107 S.Ct. 93
mightretaliation aptbe more to return a (1986); Tutino,L.Ed.2d 34 United States v.

guilty despiteverdict such fears rather than 1125, (2d883 Cir.1989),F.2d 1133 cert. de­
because of Scarfo,them.” 850 atF.2d 1026. nied, 1081, 1139,493 U.S. 110 S.Ct. 107

(1990), denied,L.Ed.2d 1044 and cert. 493event,anyIn the district court instructed
1082, 1139,U.S. 110 S.Ct. 107 L.Ed.2d 1044jury regardingthe the non-defendant-related

(1990).anonymityneed for and the ofpresumption
Moreover, Weinnocence. conclude that thedire, Judgeat voir decision to not dis-

explained jurorsSmith close the names andanony-his decision to of theuse an addresses
jurymous did notpublicof violate thebecause the Davidians’ constitutionalattention

rightssurrounding to fair trial impartial jury.case and a before anthe the fear that the
jury contrary,Towould be the theconfused with the in district court’sjury the decision
organized reflectedbeing greatcrime care.case conducted at the
same time Judgedown the hall. Smith then

C.cautioned:
Now, why doing 19, 1993,that’s we’re Aprilthis. But I On Rangersthe Texas ar-
need to make certain that’s not rested blazingnot—that’s Castillo after he fled the com-
going any negativeto have impact your pound.in day,Later that gave aCastillo
minds the Rangertowards Defendants. I no statement tohave Texas de losGerardo

any Santos,indication preparedwhatsoever that reportof these who a written of the
Defendants or their families or friends interview.

anywould be any jurorthreat to selected trial,During the the Government moved
case,in this and I want to you fullybe sure precludingfor an order offeringfromCastillo

understand that. exculpatoryinto inevidence statements the
Judge Smith anyoneasked whether report.had arguedThe Government that such
“negative feelings” toward the defendants hearsay.were inadmissiblestatements An-
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trucks, CAS-seeing the cattlemotion, AfterD.theresponse toticipating Castillo’s
hallway andinto thewent out106 of TILLOargued that Rulealsothe Government

He HOW-toldre- Vernon HOWELL.did not sawEvidenceofRulesthe Federal
accompaniedseen andwhat he hadin- ELLif the Governmentadmissionquire their

front door. CASTIL-to thein the HOWELLother, statementsinculpatorytroduced
rifle. ThatAR-15carrying anwasGov- LOgranted thecourtdistrictreport. The

clotheswearing regularwasHOWELLpart.inmotionernment’s
unarmed.and

Ranger decalledtrial, the GovernmentAt theythat whenstatedCASTILLOE.por-testify regarding certaintolos Santos door, openedHOWELLto the frontgotstatement, par-post-arrestof Castillo’stions out, minute.ayelled ‘Waitdoor andtheon Feb-concerning the eventsticularly those
in here.”childrenwomen andThere’sThe28, the ATF raid.day ofruary the

atfireda shots wereall of suddenThenevi-introduced intonotreport wasactual
HOW-he believesdoor wherefronttheofexaminationDuring the directdence.

CASTIL-At this timewas shot.ELLSantos, de-the district courtlosRanger de
roundchamber ahe tostated triedLOfol-attempt to introduce thenied Castillo’s Thatrifle, jammed.that itbutin hisunderlined, exculpatory statementslowing

foyer un-inPerry was also theJONESpost-report of theRanger’sin thecontained
men that CAS-otherand severalarmedarrest interview:

whohe can’t rememberstatesTILLO
fromfollowing ascertainedwas7. The orwere, they armedif werethey nor

andknowledgereference hisCastillo not.
byraidthe initialreferenceparticipation failed,his rifle CASTILLOAfterF.

ATF on 02-28-93: hallway andthethat he downranstates
02-28-93, in theSunday, upThat on pickedA. where heinto his roomback

hours, wokemorning CASTILLOearly handgun. CAS-Berettaown 9mmhis
camouflage styleingot dressedup, out, continuing downranthenTILLO

on theclothes, to workand went outside of theother endhallway thetowardthe
bunk-built over thebeingslabconcrete isinto a thatwent roomcompound, and

be a tornadosupposed toiser that the westto the last onsecondlocated
outside,going CASTIL-After facingshelter. front ofcompound theof theside

cold, and heit toothat wasLO stated compound.the
go bed.go in and toto backdecided to enterwas aboutAs CASTILLOG.

room, locat-into the roomhe lookedsaidlaidthat after hestatedB. CASTILLO
directly Win-and observedacrossedsaydown, that some-heard someonehe

laying awiththe floor deadonston”happen. CASTILLOthing going towas
gunshot to the head.woundtimegot again. Thisgot up and dressed

black the roomin a shirt and intoblack wenthe dressed H. CASTILLO
SUMMERS,McBEAN,commented, “Ipants. CASTILLO asidentified

also room.the ATF.” CASTILLO CASTILLOlike HIPSMAN’Slooked and
shooting,duringholdingofcapable theput a vest that he took coveron was stated

firing(8) an alsomagazines of a shot. CASTILLOeight ammunition never
given 02-28- a round.before his room firedAR-15 that he was no one instated

knowthat he doesn’t93. claimsCASTILLO
weapon inside.fired awhotherememberdoesn’tC. CASTILLO

while,after a CASTILLOThatI.thetime, looked outhebut statedexact
hall-running thedownheard someonefacing front areatheof his roomwindow

According toway yelling fire.cease(2) cattlecompound saw twoandof the
likeCASTILLO, person soundedthiscompound.driving to theuptrucks

BRANCH.Bradbeingroomhis asidentifiedCASTILLO
fire,the cease CASTILLOAfterthefacing front from J.room thethe third

uppickedarea andtheto kitchenwentdoor.entrance
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an AK-47 rifle that layingwas on a personallyhe observed gre-one or two
table. CASTILLO observed Adebowado nades at one time.
“DaBo” in theDAVIES kitchen area
armed with an AR-15 rifle. CASTILLO 16. In reference to the ATFundercover
looked out facingthe kitchen door the Agents that moved in across the com-
pool and aobserved wounded ATF pound, theyCASTILLO claims that
Agent chapelon the roof. He then ob- they agentswere theyknew because

Agents,served four ATF 3 1men and were too old to be andstudents drove
approachblack female to anoth-remove expensive vehicles.

agent.er CASTILLO stated that he compound17. CASTILLO’S duties theat
never aimed agents.his rifle at these helpwere to construct the tornado shel-

ter, play drums, studyK. CASTILLO that hestated doesn’t and the Bible.
anythingremember else after this date. reviewWe the district court’s deci­

CASTILLO did duringstate that the sion for abuse of discretion. United States v.
assigned guardstandoff he dutywas at Abroms, 1241, (5th947 Cir.1991),F.2d 1250

chapelthe along with “DaBo.” CAS- denied, 1204,cert. 505 2992,U.S. 112 S.Ct.
TILLO’S shift was from 6:00 toP.M. (1992).120 869L.Ed.2d provides:Rule 106

midnight12:00 during days.these CAS- a writingWhen or recorded statement
requested giveTILLO was to a written partor thereof is by party,aintroduced an

statement, but stated he would think party may requireadverse the introduction
about it. at anythat time of part anyother or other

orwriting recorded oughtstatement whichCASTILLO,According8. to giv-he was
in tofairness be contemporane­considered02-28-93,en the priorAR-15 weeks to
ously it.with(3) (4)along with three or four magazine

106.clips Fed.R.Evid. This rule partiallyand codifiesammunition. CASTILLO
the completeness.”common-law “rule ofdoesn’t gaveremember who him the ri-

Corp. 153,Beech v. Rainey, 488 U.S.fle. Aircraft
172, 439, 451,109 S.Ct. 102 L.Ed.2d 445

* * * * * *
(1988). purposeIts permitis “to the contem­
poraneous introduction of recorded state­10. CASTILLO states that he thatheard

placements that in writingscontext otherWinstom, HIPSMAN, GENT,Peter
which, alone,admitted into evidence viewedPerry JONES, Jaydeanand WENDEL

may misleading.”be United States v. Ja­had been killed. That WENDEL was
mar, 1103, 1108(4th Cir.1977).561 F.2dasleep in bed when she was shot. That (

The arguesGovernment first that Rule 106by helicop-GENT had killedbeen the
applydoes not to post-arrestCastillo’s state-ters and JONES had been inshot the

Noting byment. that onlythe rule its termslegs and stomach. That the dead had
applies writing statement”,“ato or recordedbeen taken to the bunker area because

pointsthe RangerGovernment out that dethey tostarted smell bad. That he
reportlos post-arrestSantos’ of Castillo’sparticipatedidn’t in the removal or buri-

statement was not intointroduced evidence.al of the dead.
Rather, Ranger Santos testified based on his

11. CASTILLO states that he never re- post-arrestown recollection of the interview.
training by anybody,ceived firearms but

advisoryThe committee’s note to Rule 106weapons coupledid shoot his a of times
distinguishes writingsbetween and recordedpast.in the That weaponshe fired his statements, hand,on the one and conversa-only couplea of haytimes into ofbales tions, on the other. See Fed.R.Evid. 106in gymthe area and assumes the women advisory (notingcommittee’s note that rule

also did this. conversations”).apply“does not to Other
12. states thatCASTILLO was athere circuits held thathave Rule 106 does not

keptlot of compoundammo in apply testimony conversations,the and regardingto
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February The28.onHaddad, 1252, gunof the battleF.3d10v.Statessee United

later.Castro, several hoursdeclaredCir.1993); v. cease-fire was(7th StatesUnited1258
denied, in the trial(2d Cir.), 484 of discretionfind no abuse571, cert. WeF.2d 576813

complete-(1987), regarding137, judgment94 calls844, 108 98 L.Ed.2d court’sS.Ct.U.S.
611(a) im­thatthey held Rule and context.though have ness

similarconversationsforobligationanposes
Haddad,writings.does forRule 106to what the districtchallengesnextCastillo

Castro,1258; at 576.813 F.2dat10 F.3d 7H: “CAS­paragraphofexclusioncourt’s
asidentifiedinto the roomwentTILLOdeciding that theAssuming but not

SUMMERS,McBEAN, HIPSMAN’Sandatstatementthe recordedgovernment used
cover dur­he tookstatedroom. CASTILLOunder Rulebrought itthatin a mannertrial

firing a shot. CAS­shooting, nevering thethat Rule106, with the Governmentagreewe
fired ain roomno one hisalso statedTILLOtheofrequire the admissionnot106 does
doesn’theclaims thatround. CASTILLOpost-arrestportions of Castillo’sexcluded

Accordingweaponfired a inside.”know whohaveAlthough circuitsdifferentstatement.
im­Castillo, thestatement correctsin thisto“fairness” standard106’sRuleelaborated

day,Li, gun that anathat he firedpressionv.ways, compare United Statesdifferent
Cir.1995) Marin,(7th by his earlierallegedly created325, impressionwith329F.3d55

require­ his room and84, is the he returnedcommon to all toF.2d at statement that669
handgun.relevantportion be 9mm Berettaupomitted ownpickedment that the his

placeexplain, or“necessary qualify, asto excluded the statementand courtThe district
already introduced.”portion inculpatorycontext the statementself-servinginto [sic]“a

Pendas-Martinez, F.2d845 contradict,v. explain, qualifyStates orUnited notthat does
(11th Cir.1988); v.938, United States944 find no abusestatement.” Wethe rest of the

(5th Cir.),1066, cert.1074Crosby, 713 F.2d of discretion.
506,1001, 78denied, 104 S.Ct.464 U.S.

that CastilloRanger Santos testifiedde los(1983). tohas failedCastilloL.Ed.2d 696
room, uppicked histo histhat hesaid wentfive, portionsof the excludedanyhowshow

hallhandgun, and ran down the9mm Berettaexplain,qualify,statementpost-arrestof his
wentcold fact that heTheto another room.portions aboutinto context otherplaceor

handgunpicked hisupandinto his roomtestified. WeRanger de los Santoswhich
We dounqualified unexplained.andremainsin turn.statementeach excludedaddress

exculpatory nature of the ex­not doubt thedistrictargues thefirst thatCastillo statement, requirethat notbut doescludedparagraph 7G ofimproperly excludedcourt Rule 106. United Statesunderits admissionreport: “As CASTIL­Ranger Santos’de los (8th Cir.),1333, 1335Smith, cert.794 F.2dv.room, he lookedsaidto enterLO was about 419,938,denied, 93107 S.Ct.479 U.S.directly andacrosslocatedinto the room (1986).370L.Ed.2dlaying the floor deadonWinston’observed
Accord­wound to the head.”gunshotawith

the districtnext contestsCastillowhyCastillo, explainsing this statementto
paragraph 10:ofcourt’s exclusiondeclared,later, beenafter the cease-fire had

up an AK-­pickedkitchen andhe went to the thatthat he Win-states heardCASTILLO
state­theThe court excluded47. district GENT,HIPSMAN, Perrystom, Peter
in theany of issuesto thement as irrelevant JONES, beenJaydean hadWENDELand

trial. asleep in bedwaskilled. That WENDEL
That had beenshot.when she was GENTportionthat the excludedweWhile think

hadhelicopters JONESby andit killed therelevant, persuaded thatare notwewas
Thatlegs andshot in the stomach.place beennecessary qualify, explain, ortowas

to the bunkerbeen takendead hadregarding thestatementCastillo’sinto context
they to bad.started smellde- area becausehad beenthe cease-firehis actions after

in the removalparticipateThat he didn’ttoportion referredThe excludedclared.
the dead.or burial ofmomentsin the openingthatevents occurred
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Castillo,According explains Rangerto this de testimonystatement los Santos’ themisled
why guard chapel jurystood in the after requiredhe Feb- and the admission of para-
ruary 28. The district court excluded that graph 17.

hearsayasstatement “inadmissible that does
short,In the district court notdidqualify explain subjectornot the matter of

refusingabuse its discretion in to admitportion byoffered thethe Government.” We
portionsthese post-arrestof Castillo’s state­find abuse of discretion.no
pursuantment to Rule 106. We acknowl­

Excluding Castillo’s statement about his edge dangerthe inherent in the selective
learning of the deaths of other Davidians did post-arrestadmission of statements. United

jurynot themislead about Castillo’s admis- Walker, (7th708,States v. 652 F.2d 713
guardsion he had in chapelthat stood the Cir.1981). Neither the Constitution nor Rule

Februaryarea after 28. The excluded state- 106, however, requires the admission of the
learningment did not tie Castillo’s of the any portionentire statement once is admit­

deaths of the other Davidians his deci-and ted in prosecution.a criminal See United
guardsion to stand after the 28th. The (2dMulligan, 775,States v. 573 F.2d 778

specifystatement does not when Castillo Cir.) (rejecting all-or-nothing approach), cert.
of Ranger’slearned the deaths. From the denied, 827, 99,439 99U.S. S.Ct. 58 L.Ed.2d

report, appearsit that Castillo learned of the (1978).120 We do no violence to criminal
began guard duty.deaths heafter rightsdefendants’ by applyingconstitutional

Rule 106 as written requiringand that achallengesCastillo next the exclu­
defendant demonstrate with particularity theparagraphsion of the first sentence of 11:

inunfairness the selective admission hisof“CASTILLO states that he never received
post-arrest 21statement. See Charles Alantraining by anybody,firearms but did shoot
Wright Jr.,& Kenneth W. Graham Federalweapons couplehis a past.”of times in the

§Practice and Procedure: Evidence 5077 atCastillo,According to this statement was er­
This,370. Castillo failed to do.excluded,roneously testimony regard­while

ing paragraphthe remainder of and all11 of
paragraph 12 V.was admitted. In its amended
order, the district court ruled that the state­ Each Davidian contests the suffi­
ment hearsaywas excludable as inadmissible ciency supportof the evidence to his convic­
that qualifynot or explaindoes the remain­ tion on the counts.various We thereview

of paragraphder 11. evidence in lightthe record in the most
We do not reach merits ofthe the district tofavorable the Government and alldraw

trial,ruling. Rangercourt’s At losde Santos jury’sreasonable inferences in favor of the
testify statement,did not about Castillo’s Ruggiero,verdict. v.United States 56 F.3d

—11,paragraph 647, (5thin Cir.), denied,contained that hadhe fired 654 cert. U.S.
weapons onlyhis couple -, 397,a of into (1995),times bales 116 133 L.Ed.2d 317S.Ct.

—hay. Therefore, denied,of prejudicial -,there was no and cert. U.S. 116 S.Ct.
486, (1995).foromission Rule 106 to correct. 133 L.Ed.2d 413 Our isreview
limited to the determination of whether a

Finally, challengesCastillo the ex­ reasonable trier of fact could find the evi­
paragraphclusion of 17: “CASTILLO’S dence guiltestablished the defendant’s be­

compoundduties at the helpwere con­to yond a reasonable doubt. United States v.
shelter, drums,playstruct the tornado and Jaramillo, (5th920, Cir.),42 F.3d 922-23

study Castillo,AccordingBible.”the to this —denied, U.S.-, 2014,cert. 115 S.Ct.
statement impressioncounters the that Cas­ (1995).131 L.Ed.2d 1013 We address the

parttillo conspiracyof a towas murder convictions on each count in turn.
agents.federal The district court excluded

the statement as irrelevant and as inadmissi­
Ahearsay clarifyble that explaindoes not or

any agree Avraam, Branch,juryother statement. We on both The convicted Cas-
tillo,explain anyCastillo fails to aidingcounts. how of and Whitecliff of and theabetting
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Rogansduring gunbattle. Whentheagents in safemanslaughter of federalvoluntary
agents,at thehad shot2, Signifi- whether he§§ 1112. asked18 U.S.C.ofviolation

Avraamhe had not.responded thatsuffi- Avraamnot contest thedocantly, the Davidians
‘Well,added, I’mhowever, andestablishing laughed,that the thenciency the evidenceof

addition, toldAvraamInby gunfire com- akilled not bad shot.”agents wereATFfour
Rather, gunfollythe had a automaticcompound. Rogans that hetheing from inside

sufficiency compound.of the was at thechallenge the while heDavidians
and abettedaidedof themthat eachevidence hadthat heto SchroederadmittedAvraam

of the defen-gravamenThekilling.that andduring gunbattle,weapon thehisfired
Governmentthat theargument isdants’ Ro-totongue-and-cheek statementAvraam’sin thethey participatedprove thatfailed to lent credence“gooda shot”gans that he waswho killed thethoseassistedgunbattle or Moreover, ATFtestimony. numerousto thisFebruary 28. We dis-agents onATFfour they .50 caliberagents that heardtestified

agree. onlyraid. There wereduring thegunfire
provemust thatThe byGovernment Davidians.owned thecaliber riflestwo .50

1) the crimi­withassociateddefendant twotestimonyeach of thelinked oneSchroeder’s
venture,2)venture, in theparticipated evidence,nal a rea-thisBased onto Avraam.

3) the ventureby to makeactionsoughtand aidedjury find that Avraamcouldsonable
States,v.Nye Nissen United& voluntary manslaughtersucceed. oftheand abetted

766, 770,613, 619, 93 L.Ed.69 S.Ct.336 U.S. agents.federalthe
Menesses,(1949); 962States v.United919 Brad BranchCir.1992).(5th aid and420, “To427F.2d

pres­wereDavidians whoAll threeperpetratortheto assistsimply meansabet
February and28compound onent at therequisite crimi­sharing theof a crime while

par­Branchtrial witnessedwho testified atJaramillo, 42 F.3d at 923. Wenal intent.”
morning.gunbattlein thatticipating thecautioned, however, pres­“merethathave

roomHollingsworth was near herVictorineinsufficient toalone areence and association
compoundof the whensecond flooron theabetting.”aiding andfora convictionsustain

gunbattle,Early into thegunfire erupted.Martiarena, 363,F.2d955v.United States
armedon the second floorshe saw BranchCir.1992).(5th366-67

Hollingsworth, heAccording torifle.with a
room, Atfiring in each.Renos toAvraam ran from room

Branch, inwaswhopoint, she overheardoneregardingwitnesses testifiedTwo
compoundfacing the front of thea roomKathrynFebruary 28.activity onAvraam’s

exclaim,were, “HeagentsATFthewhereDavidian, ofSchroeder, on behalfa testified
gotInearly got me one.”andplea bargain.part of aasthe Government

raid, spokeATF sheafter thedaysSeveral Hollings-Marjorie Thomas confirmed
regarding his on Febru­actionswith Avraam Branch with aThomas sawaccount.worth’s

weaponhe had fired hisary said that28. He moving room tofloor fromgun on the second
that whenalsomorning. She testifiedthat guardedgunbattle, Thomasroom. After the

to the Davidiansammunitionshe distributed Branch, Whitecliff, and an-chapel withthe
raid, toldthe Avraamstanding guard after point,At one she overheardother Davidian.

rifle with ammu­a .50 caliberher that hadhe some-others that he shotBranch tell the had
the rear of thegymnasium nearnition in the raid. Induring the ATFon theone outside

rifle,the butdid not seecompound. She Schroeder,addition, remainedKathryn who
hadthat Avraamconfirmedanother Davidian front offirst floor theroom on the atin her

gun.the gunbattle, testifiedduring thecompoundthe
running“yelling,Branchin that she heardtheBradley Rogans, Avraam’s cellmate

Based onhallways, very hyper.”arrest, thearoundCounty jail testifiedCoryell after his
evidence, findjury coulda reasonablethisregarding theAvraamspokethat he with

gun-inactively participated theFebruary 28. that BranchCarmel onevents at Mount
February 28.onbehind a battleRogans that he had hidAvraam told
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Jaime Castillo According Griffin,lo. to Castillo watched
agents brieflythe and weaponaimed his atincriminatingThe most evidence

theyher while rescuing Agentwere King.against Castillo came from Castillo himself.
According statement,post-arrestto his own Finally, during subsequentthe stand-off

very earlyCastillo morningawoke in the on FBI,with the Schroeder asked Castillo about
February got28. He in camouflagedressed weaponhis and forneed ammunition. Cas-
clothing beginand went outside to working tillo her AK-47,informed that he had an

undergroundon the bunker the Davidians along with ammunition for it. Schroeder
constructing.were The morningcold air ammunition,offered more but Castillo re-

prompted him to return to bed. Sometime fused, stating, ‘Well, more,I don’t want I
later, say somethinghe heard someone was don’t anywant more than got.”what I’ve
going happen morning.to that gotHe out of

evidence,Based on this jurya reasonablebut, time,againbed gotthis dressed in black
could find that activelyCastillo participatedclothing. put holding eightHe on a vest

gunbattlein the Februaryon 28. His actionsmagazines of ammunition and retrieved his
were not passiveof athose witness rath-butAR-15 Lookingrifle. outassault windowthe
er evince an in firefight.active role the Theof his room on compound,the front of the he
jury reasonablycould infer the tointent re-saw two cattle trailers approaching the com­
pel agentsthe deadlyATF with force frompound. joinedHe Koresh and others at the

dress,his attempthis to chamber a round atgunfirefront door. eruptedAfter through
door,the front and flighthis immediate to hisdoor, attemptedthe he to chamber a round

room to weapon. Moreover,retrieve anotherrifle, jammed.in his but it He returned to
despite the absence of direct evidence that heroom,his retrieved a 9mm pistolBeretta he

weaponfired morning,his that the jury couldpurchased himself,had and went down the
reasonably find that he did shoot at the ATFhall to another room on facingthe first floor
agents. agentsNumerous ATF testified re-compound.the of thefront
garding large gunfirethe volume of comingAccording statement,to his after the from the at compound,rooms the front of thedeclared,cease-fire was Castillo went to the and Castillo thatadmitted he was in a roomkitchen area toward the rear of the com- front,at the gun,armed with a during thepound. grabbedHe an lyingAK-47 on the gunbattle.

proceededkitchen andtable to the rear door
Kevin Whitecliffcompound.of the He observed two wounded

agents,ATF one on the roof and one on the Kathryn that,Schroeder testified after the
ground. addition,In agentshe saw four gunbattle, Whitecliff told her that he had
searching agents.for the wounded helicoptersfired at the approaching from the

addition,north. In guardWhitecliff stood inOther witnesses supple-corroborated and
chapel Marjoriethe with Thomas after themented Castillo’s account of his actions dur-

gunbattle. time,During thating gunbattle. over-Marjoriethe ThomasThomas wit-
heard Whitecliff claim that he hadnessed shot some-gunCastillo with a on the second

compound duringone outside thecompoundfloor of the ATFduringthe gunfight.the
evidence,Thomas, raid. onAccording Based this ato he reasonablelooked andaround

jury could activelyconclude thatKathryn that,then left. WhitecliffSchroeder testified
participated gunbattlein Februarythe ongunbattle,after 28.the Castillo informed her
Indeed, appeal,onthat Whitecliffhe had been at concedes thatthe front door with

shootinghe helicopterswas towardsKoresh had the tobut returned to his room.
the north.Special Agent Griffin,Bernadette one of

agentsthe four sent to agent Finally,rescue ATF responsein to this show-evidence
King at compound,the rear of the ingconfirmed participation gunbattle,their in the the

presence atCastillo’s the rear the com- argueof defendants that the Government did
pound during the cease-fire. prove actuallyShe saw an not agentswho killed the and

at the compoundindividual rear door of the that each ofone them assisted those individu-
gun,with a who she later as groupidentified Castil- als or small Accordingof individuals.
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convictionsDavidians’theTo sustainin theDavidians, participationmereto the

924(c)(1),§ the Government18 U.S.C.underthemto convictinsufficientisgunbattle itself
car­ordefendant “usedprove that themustvoluntary man-abetting theaiding andof

carryingthe use orthatfirearm” andried aduring thekilledagentsslaughter federalof
ofto” a “crimerelation“during and inwasline, empha-Along Whitecliffthisgunbattle.

States, U.S.508v. UnitedSmithviolence.”helicopters tothehe shot towardthatsizes
2053,2050, 124227-28,223, 113 S.Ct.fourthecompound, whilethenorth ofthe

Harris,(1993); v.States138 UnitedL.Ed.2dofthe otherkilled on sideagents wereATF
denied,(5th Cir.),1275, cert.127925 F.3dpersuaded.are notcompound. Wethe

- 458,-, 130115 S.Ct.U.S.­
aiding andforprosecution (1994).In a contendThe Davidians366L.Ed.2d

notcrime, needthe Government threeabetting a of theevidenceis insufficientthat there
group turn,of individ­person oridentify specifica ineach elementaddressWeelements.

v. Cam­Statesprincipal.the Uniteduals as the last.beginning with
Cir.1982);(1st1006, Hen­1013pa, F.2d679

(5th 1.971,States, 975327 F.2dv. Uniteddrix
Cir.1964). contrary, the GovernmentTo the crime of violencepredicateThe

offenseonly that substantiveshow “theneed conspiracy towasin the indictmentcharged
and that theby someonecommittedhad been of 18inagents violationfederalmurder

Campa,him.”andaided abetteddefendant 1. Thecharged in Count§ 1117 asU.S.C.
v.1013; Statessee also UnitedF.2d679 at elements:conspiracy contains threeofcrime

Cir.1994) (“All(10th99,Yost, 24 F.3d 104 pursue an1) agreedpeople toor moretwo
based on 18afor convictionrequiredthat is 2) defen­individualobjective; theunlawful

defendant]finding [the§ 2 is a thatU.S.C. conspira­joinvoluntarily agreed to thedant
crime.”)committing theinaided someone 3) ofmore of the membersone orcy; and

original). The Governmentin(emphasis toovert actperformed anconspiracythe
prove firedto whoto be ableclaimednever conspiracy.objectives of thethefurther

ATFthe fourthat killedroundsspecificthe (5th317,Baker, F.3d 325v. 61StatesUnited
identify the actualinability toagents. The Cir.1995). conspiracyobject of theWhen the

however, negate the evi­does notgunmen, murder, thesecond-degree Governmentis
compoundin thethatproving someonedence individualadditionally prove that themust

agents.thekilled afore­kill with maliceconspired todefendant
Chagra, 807 F.2dv.Statesthought. United

Moreover, notdefendant needthe denied,(5th Cir.1986),401, cert. 484398, 403
orweapon abet murdera to aid andfire (1987);106, 66832, 108 98 L.Ed.2dS.Ct.U.S.

v. Villarre­manslaughter. StatesUnitedCf. 1153,Harrelson, 754 F.2dv.StatesUnitedCir.)(5th (holding that725,al, 730F.2d963 (5thdenied, 186, 1891172-73, 766 F.2dreh’g
murder),abettedsubduing aided andvictim 908,denied,Cir.), 106 S.Ct.474 U.S.cert.353,927, 121denied, 113 S.Ct.506 U.S.cert. denied,(1985),277, and cert.L.Ed.2d 24188(1992). difficulty innofindWeL.Ed.2d 267 599,1034, 57888 L.Ed.2d106 S.Ct.474 U.S.gun-­inactively participating aholding that (1985).

agunman kills federalin abattle which
that, if a con-argue evenDavidiansThekilling.thatcan aid and abetofficer

existed,agentsfederalspiracy to murder
on 2.Countaffirm the convictionsWe showing thatevidenceis insufficientthere

Ac-joinedvoluntarily conspiracy.thateach
Davidians, they eachwerecordingB. to the

andinner circlefrom Koresh’sexcludedBranch,Avraam, Cas-jury convictedThe plans. Wenothing murderousof hisknewCraddock, using oroftillo, and Whitecliff
persuaded.are nottoduring and in relationfirearmcarrying a

acquitted the defen­juryThat theina of violenceof crimethe commission
conspiracy tocrime of924(c)(1). predicatejury of theThe dants§18 U.S.C.violation of

1charged in Countagents asfederalmurderon thisacquitted Fatta count.
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negate jury’s guiltydid not the verdict on The defendants’ conduct on daythat more
only offense,Count 3. “[I]t is the fact of the than suffices to demonstrate both the exis-

conviction,and not a that is need to establish conspiracytence of the and their member-
Munoz-Fabela,required predicate.”the 896 ship in it.

Ruiz, (hold­910-11;atF.2d 986 F.2d at 911
Shortly raid,before the ATF undercovering acquittal predicatethat on offense does

agent RodriguezRoberto visited the com-924(c)).§not bar conviction under 18 U.S.C.
pound spokeand with DuringKoresh. their

repleteThe record is with evidence conversation, Koresh was informed that he
conspiracyof a agentsto murder federal and phonehad a call leftand the room. When

each individual defendant’s membership in returned,Koresh “literallyhe was shaking.”
studies,”conspiracy.that In “Bible Koresh Rodriguez, “Robert,Koresh told neither the

taught that there would be a battle between ATF or National Guard getwill ever me.
the “beast” theand Davidians. There was They got they’llme once and getnever me
no doubt that the “beast” was the ATF and again.” Koresh looked out the front win-

Indeed,FBI. residents watched a film enti­ dows repeatedly exclaimed, “They’reand
“Breakingtled the Law in the Name of the coming, Robert. The time has come.”

Story,”Law: The ATF por­an unfavorable
left,RodriguezAfter the evidence showstrayal of the ATF. Koresh also told the

that andKoresh the other beganDavidiansto strong preventwomen become so as to the
preparing for the ATF raid. dur-SometimeArmy rapingU.S. from them.
ing morning,the Kathrynboth Sehroeder

The inevidence the record also shows how Hollingsworthand Victorine learned that all
expectedKoresh respondthe residents to if the gowomen were to chapel.to the Whenapproached compound.the “beast” the Ko- there,they got they noticed that no menresh instructed the Davidians to kill the “en- present.were Koresh later came into theemy”, an byinstruction driven home Ko- chapel and told getthe women to back toyouresh’s that “ifadmonition can’t kill for

their rooms and According“watch”. toGod, you Indeed,can’t die for God.” final Sehroeder, Koresh was wearing mag-a blacksalvation and deliverance to Heaven —or
carryingazine vest and an AK-47. Other“translation” as the Davidians it—called

men compoundat the were also dressed inthroughcould occur either immediate deliv-
clothingblack weapons,and carried and Ka-ery throughto Heaven or death in battle.

thryn Sehroeder testified that the Davidians
Koresh and beganthe Davidians preparing priorloaded ammunition to the raid.

for finalthis battle. The Davidians fortified
Contrary to the arguments,defendants’compound, building undergroundthe an shel-

supports jute’sthe evidence the conclusionKoresh,ter. along with Paul Fatta and Mike
that each conspiracy,was a member of thisSehroeder, purchased large amounts of
that each was a Message.”“Member of theweapons and incorpo-ammunition. Koresh
Koresh’s “Bible studies” integralwere anrated apocalyptic message.firearms into his
part conspiracy.of the KathrynAs bothWeapons passedwere often out at Bible
Sehroeder and HollingsworthVictorine testi-studies, while Koresh instructed the Davidi-
fied, all expectedadult Davidians were toinans their use and maintenance. Residents

usuallyattend these studies and did. Holl-practiced shooting, at aimingtimes a tar-at
ingsworth usuallyconfirmed that Craddockget head. The sewedwomen vests and black
attended Koresh’s studies.pants capable holding multipleof ammunition

magazines for all of the men. At inPassover The actions of each defendant on the
1992,Springthe of Koresh announced that it morning ATF sig-of the raid and thereafter

Passover,would be the last that the end was membershipnal in this conspiracy. To re-
short,coming. In there was a climate of peat: activelyEach defendant participated in

aggressionboth fear and at Mount Carmel gunbattle.the Branch roamed the second
prior Februaryto 28. floor, firing in each room. Whitecliff shot at

least,At conspiracythe the to murder the helicopters. attemptedCastillo to shoot
agentsfederal Februarymatured on Koresh;28. while he at the frontwas door with
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andFN-FALchapel with aninguard theATFfourover thewatehkept armedhe later

guardstoodM-1A, CastilloAlthough respectively.noKing.rescuing Agentagents
first floor.on thein his rooman AK-47during gunbattle, withthefireone saw Avraam

AR-15, hiskeptCraddock, had anthat he whoafterwardstold SchroederAvraam
Kathryn bedroomvigil in Schroeder’sarmedso.had done

aboveguardAvraam stoodfirst floor.on theCraddock,thatshowsalsoThe evidence
Asrifle.a .50 caliberchapel withgymthe orabetting theaiding andofacquittedwho was

Thomas,MarjorieKathryn andSchroederagents,of federalvoluntary manslaughter
testified, theguard,also stoodof whombothmurderconspiracy toof thewas a member

open if theto fireinstructedDavidians were19, fleeing theafterAprilOnagents.the
compound.to theattempted enterFBIpost-gave aCraddockcompound,blazing
generatoran electricalmaintainedCraddockday,and, testifiedthe nextarrest statement

workingin order.telephonekept the lineandpost-arrestjury. Craddock’sgrandabefore
testimony hisbeliejurygrandandstatement free to leavewerecompound residentsThe

claim of innocence. The Davidiansany time.atMount Carmel
remain, against theguardto standtochosealmostCarmelat MountarrivedCraddock

todeadly forceFBI, and, necessary, usetoifreceivedraid. HeATFtheyearfull beforea
repel the FBI.and, theweeks beforetraining, twofirearms

and an AR-pistolaraid, he was issuedATF thisargue that evidenceThe defendants
Februaryhis room.15, kept Onhe inwhich present at Mounttheyonly that wereshows

ATFimpendingthe28, oflearnedCraddock of the resi­with someassociatedCarmel and
meeting with Ko-RodriguezHe sawraid. Espinoza-­v.United Statesthere. Seedents

say, “They’reKoreshand overheard Cir.1988)(5thresh 526,Seanez, F.2d862 538-89
FBI orBATF orthecoming. Whether onconspiracy conviction based(reversing

coming.” Hipsmanwhatever, Peterthey are pres­conspirators andwithmere association
raid laterof an ATFthe likelihoodconfirmed climate). jurora reasonablein Butence foul

Davidtelling thatCraddockmorning,that picture, notentirely differentseecould an
compound andthehad been outsideJones wrongcaught “in theindividualsinnocent

agentsATF75approximatelythathad heard time,”wrong partici­activebutplace, at the
Tellingly,airport.Wacoat thehad arrived willing to defendcamp,in armedpants an

raid,ATFimpendinglearning of theafter deadly withand to diecamp forcethat with
retrievedhis room andtoreturnedCraddock wasthat salvationthe firm belief eternal

clothingingot dressed blackHehis AR-15. reward.their divine
Later, heammunition vest.hisand donned

argues that wasseparately thereCraddockhisget forto ammunitionthe kitchenwent to
toconspiredheevidence thatinsufficientWhenhe loaded.handgun, which9mm

afore-agents malicewithmurder federalthings, Craddockwhy thesehe didasked empha-particular, Craddockthought. InexpectedthinkI wasresponded, “I did what
day of thea shot thenot firethat he didsizesself-spite ofin Craddock’sEvenof me.” therefore,and, thecannot have hadATF raidat thenotthat he did shootserving claim

accepting thisEvenstate.requisite mentaljurymorning, athat reasonableagentsATF
assertion, disagreeweself-serving factualof thea memberthat wasfind hecould

drawslegal Craddockconclusionwith theagents.federaltoconspiracy murder
from it.

have foundjury could alsoA reasonable
“anaforethought meansMalicelong theafterconspiracy continuedthat this

killing, wilfully takeintent, a tocease-fire, at time ofthetheAfter theFebruary 28 raid.
an intent wilful­being,human orlife ofcom- the aplan to thedeveloped a exitDavidians

• ofdisregardcallous andly to act in wantonin theagents, dieat andpound, fire the
life; ‘malicebutto humanconsequencesdid theDavidiansAlthough theensuing battle.

anynecessarily implyaforethought’ does notremaining resi-thethat plan,not execute
thewill, hatred individualspite or towardsFBI for illthein withengaged a standoffdents

Harrelson, n. 5F.2d at 189766stood killed.”andfifty days. BranchWhitecliffover
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Blackmar, 924(c)(1)(quoting §2 E. Devitt & C. Federal reached conduct that the “use”
(1977)).Jury Practice and 215 prong at-,Instructions did not. Id. 116 S.Ct. at 509.

The evidence shows that Craddock attended SupremeLike the Bailey,Court in we
studies, preachedatBible which Koresh of need not address whether the evidence suf-

enemy;the need to kill the that Craddock fices to establish that the defendants “car-
participatedreceived several firearms inand ried” a firearm during conspiracy.-the Thethat,training; upon learningfirearms of the evidence is overwhelming that each of the

impending 28,FebruaryATF raid on he five defendants “used” a firearm as the Su-
changed clothing weapons;and retrieved his preme Court has defined the term. The

that, raid,and after the he chose to remain in evidence demonstrates that Branch and Whi-
stand-off,compound duringthe despitethe tecliff weaponsfired their Byon the 28th.

possibilitythe of further bloodshed. Cf. admission,his own attemptedCastillo to
Chagra, (rejecting non-gun-807 F.2d at 404 and,chamber a round at the front door after

insufficiencyman’s of challengeevidence to cease-fire,the weaponbrandished a while themurder).conspiracyconviction for to ATF injuredrescued one of agents.its Sim-
evidence, juryBased on this a reasonable ilarly, according statements,to his own Crad-
conspiracycould find that a to murder feder- rifle,dock retrieved his AR-15 assault loaded

agentsal existed and that each of the five ammunition handgun,into his and awaited
voluntarily joineddefendants conspiracythat instructions. Finally, Avraam admitted to

requisitewith the mental state. that he had weaponfired a onSchroeder
February 28.

2.
There was also evidence that after thepersuadedWe are also that sufficient evi- raid,ATF all of the defendants stood watchsupports usingdence the conviction for- or

in compoundthe with loaded firearms. Incarrying during conspiracy.a firearm the In
particular, Special AgentFBI Toulouse wit-—States,Bailey U.S.-,-,v. United
nessed a .50 caliber protrudingrifle from a501, 509, (1995),116 S.Ct. 133 L.Ed.2d 472

in compoundhole wall of the near the rear.924(e)(1)Supreme §the Court reversed the
reportedlyAvraam guardstood in that areagun defendants,convictions of two one of

with one of the Davidians’ two .50 caliberkeptwhom had an undisclosed firearm in a
evidence,rifles. Based on this a reasonablefootlocker in a bedroom closet and the other

jury could find that the defendants used aof whom had concealed an undisclosed fire-
during conspiracy.firearm thearm in the trunk of his car. The Court

explained requiredthat “use” more than
3.possession”“mere byof a firearm the defen-

at-, Rather,dant. Id. 116 Lastly,S.Ct. at 506. the defendants claim that the
the Government must employ-show “active evidence is insufficient to show that each
ment” of the firearm. Id. “duringused a firearm and in relation” to the

conspiracy to agents.murder federal Inemployment” require­The “active
particular, arguesBranch that the evidenceoverly taxingment is not an one. The Court
only indicates that he used his firearm ingave examplesseveral of conduct constitut­

disagree.self-defense. Weing employment,” them,among“active
“brandishing, displaying, bartering, striking questionThere is no that each defendant
with, obviously, firingand most attempt­or “dining” conspiracy.used his firearm the
ing fire, at-, Smith,to a 237, 113firearm.” Id. 116 S.Ct. See 508 atU.S. S.Ct. at 2058.
at storing508. While the Court any questionheld that a Nor is there that each used his

nearbyweapon potentialconcealed for conspiracy.use firearm “in relation” to the In
Smith,employment,”did not constitute “active Supreme explainedit the Court that

924(c)(1)’s§noted that “an offender’s requirementreference to a fire- that the firearm be
possession satisfyarm in his could used “in predicaterelation to” the offense

924(c)(1).” Finally,§ Id. the Court held out ensures that the firearm must have “some
possibility “carry” prongthe that the purpose respect predi-of or effect with to” the
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conspira­more of members of theoffense, “facilitate or have the one or thethat itcate
act thefacilitating” cy performedId. at an overt to furtherof that crime.potential

(alterations omitted). Baker,objectives conspiracy.of 61 F.3d238, the116 at 2059S.Ct.
Similarly, the is vol­presence or 325. whether crimenegatively, the firearm’s atStated

untary possession ma-­manslaughterthe of accident or of“cannot be resultinvolvement
chineguns, provethe thatId. Government mustor coincidence.”

1) with the crimi­each defendant associatedduring and afterThe use of firearmsthe
2) venture,venture, inparticipatednal theaccidental; partFebruary was28 not itwas

3) sought by to ventureand action make theconspiracy murder feder-parceland of the to
sen, 619,Nye 336 69& Nis­ U.S. atsucceed.924(c)(1)§ con-agents. affirmedal We have

770; Menesses,at 962 F.2d at 427.S.Ct.relationship thevictions where the between
beenpredicateand offense hasfirearm the

that evi­arguesFatta there is nothan Unitedfar more attenuated here. See
showing voluntarily(5th that he knew of orWilson, 174, dencev. 884 F.2d 177States

Cir.1989). joinagreed conspiracyto tothe manufacture
maehineguns. Accordingpossessand to Fat-­

Finally, argument thatWhitecliffs ta, only lawfullythe evidence shows that he
not show that he used histhe evidence does firearms, ammunition,purchased and acces­conspir­in relationduringfirearm and to the Davidians,emphasizesHe thatsories. otheragents theacy to the federal “atmurder

he, purchased parts fornot the and toolsmisapprehends scope of thefront door” the
converting fullyweaponssemiautomatic toconspiracy. conspiracy murder feder­The to

Finally, argues thatautomatic ones. Fattatheagentsal not end with the death ofdid
there is no evidence that he assisted KoreshRather,Februaryagents therefour on 28.

maehineguns.possessinginbeginning prior to Febru­was evidence that
continuingary 28 and for almost two months jury’ssupportsThe at trial theevidence

raid, conspiredthe ATF the defendantsafter beganverdict on both counts. After Koresh
any agent attemptedkill who toto federal upcomingpreaching about the confrontation

approach compound. Firing at the Na­the “beast”, travelingFatta beganthe Paulwith
helicopters approaching thetional Guard gun purchasing weapons.andto shows

standing guard duringcompound theand pur-Firearm records indicated that Fatta
ensuing contribu­stand-off was Whitecliffs large ofchased a number firearms and relat-

conspiracy.to thattion years prioraccessories in the two to theed
sum, among pur-persuadedIn are that the evi- ATF raid. Included Fatta’swe
supports the convictions for chases were AK-47 and .308dence Davidians’ semiautomatic

924(c)(1). rifles,§violating magazines,affirm convic- FN-FALWe the caliber assault
oftions on Count 3. and cases ammunition. In December

1991, Fatta with Indianatraveled Koresh to
C. guns.purchase trip,to On that andKoresh

$25,000together bought approximatelyFattajury conspiringThe convicted Fatta of to
worth of firearms.unlawfully possessmanufacture and machine-

guns aiding abettingofand and the unlawful The evidence also demonstrates that the
maehineguns,possession of in violationboth inengaged the ofDavidians were conversion922(o).§ bothof 18 U.S.C. We address fullytosemiautomatic firearms automatic

jointly.counts Kathryn thatfirearms. Schroeder testified
object conspiracy fully guns com-the of the automatic were made at theWhether

poundis murder unlawful and and that the about it.or the manufacture residents knew
Schroeder,possession maehineguns, According toof the Government Koresh announced

1)prove study goingmust three two a Bible that “we’re to take athe same elements: at
agreed pursue goesto and into apeople gunor more the unlaw­ that rat-tat-tat make it

2)objective; Indeed,goesful vol­ that numer-gunthe individual defendant rata-tat-tat.”
3)untarily agreed join fully weaponsconspiracy;to the and ous automatic were recovered
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Aprilfrom the ruins of Mount Carmel after mayThe proveGovernment Fatta’s

19. knowledge through either direct or circum­
Staples States,stantial evidence. v. UnitedsuppliersInvoices from firearm confirmed

600,-n. 11, 114511 1793, 1802U.S. S.Ct.testimony.Schroeder’s The Davidians had
11, (1994)n. 128 L.Ed.2d (noting608 thatpartsordered and tools used in manufactur-

knowledge machinegun’sof status as suching fully weapons.automatic These items
“can be inferred from circumstantial evi­shipped Mag Bag, garagewere to the a
dence”). There was abundant circumstantiala compoundlocated short distance from the

of knowledgeFatta’s that machine-­evidenceby buyingused the forDavidians the and
guns beingwere pos­manufactured andselling of particular,firearms. In conversion

bysessed Koresh and the otherkits, Davidians.along with videotapesbooks and on how
See United Tylkowski 1255,States v. 9 F.3dweapons fullyto convert semiautomatic into

(7th Cir.1993).1260machineguns, shippedautomatic were to the
Mag Bag.

Nor must the proveGovernmentThe evidence left no doubt as to Fatta’s
Fatta illegal.knew his conduct to be Cheekinvolvement in the Davidians’ automatic

States, 192, 198-99,v. United 498 U.S. 111weapons operations. fullyTwo of the auto-
604, 609, (1991);S.Ct. 112 L.Ed.2d 617 Sta-weaponsmatic recovered from the ruins of

—ples, 3,U.S. at-n. 114 S.Ct. at 1805purchased byMount Carmel been Fattahad
J.,(Ginsburg,n. 3 concurring judg-in theas weaponssemiautomatic and later convert-

ment). Fatta’s reliance on is mis-Ratzlafpersonaled. Fatta’s checks were discovered
placed. prosecutionwas a under 31Ratzlafin the machine room where the Davidians

5322(a)§ structuringU.S.C. for a financialmachinegunsmanufactured and silencers.
purposetransaction for the evadingof cur-Moreover, the evidence demonstrated Fat-

rency reporting requirements. There, theMag Bag.ta’s involvement with the Fatta
Supreme CongressCourt found that in thatprocured a Texas Tax Permit inSales/Use particular departstatute had chosen to fromFebruary Mag Bag. appli-1992 for the The

general ignorancethe rule that of the islawpermitcation for the listed Fatta as the
charge. at-,no defense to a criminal Id.and,Mag Bag, contraryowner of the to

114 S.Ct. at 663. argumentFatta offers nosuggestion MagFatta’s that Bagthe was
text,statutorybased on legislative history, orsimply an repair shop,automotive it indicat-

suggesting Congresscase law that has acted“guned that and firearm accessories” were
922(o).§in a similar regardfashion with to“primary product” bythe Mag Bag.sold the

Farrell,Nor could he. See United States v.purchaseNumerous firearm invoices and re-
(8th Cir.1995)891,69 F.3d 893 (holding thatlated documentation also confirmed Fatta’s 922(o)§ require knowledgedoes not of lawfact,Mag Bag.association with the In —denied,it),or intent to violate cert. U.S.among the found initems a search of the

-, (1996).1283,116 S.Ct. 134 L.Ed.2d 228Mag Bag phonewas a bill addressed to the
Mag Bag listing Fatta as the account name. sum,In jurya reasonable could find that

evidence,Based on jurythis a reasonable willingly joined conspiracyFatta a to manu-
could find voluntarily joinedthat Fatta the possess machineguns.facture and In addi-
conspiracy possessto manufacture and ma- tion, jurythe could find that he aided and
chineguns. possessingin machineguns.abetted Koresh

response, that, so,In arguesFatta even
knowledgethere is no direct ofevidence his VI.

weaponsthat the machineguns.were Even
brazenly,more Avraam,Fatta claims that the Govern- The district court sentenced

prove Branch, Castillo,ment must that he knew his conduct and Whitecliff to the statu-
illegal, relyingwas tory 10-yearson v. imprisonmentUnited maximum of onRatzlaf

States, 135, 655,510 30-yearsU.S. 114 S.Ct. 126 2 imprisonmentCount and to on
(1994). 3,disagreeL.Ed.2d 615 We with both Count such toterms be served consecu-

arguments. tively; 10-years imprisonmentCraddock to
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a “firearm”.only each usedthat hadfound10-years imprisonment onto3 andon Count

Davidians, determina-theAccording to theserved consecu-7, to betermssuchCount
one ofused thethe defendanttion whetherprison sen-to consecutivetively; and Fatta

inenumeratedfirearmsaggravatingyears9 and 10years for Countof 5tences
at924(c)(1) jury, not the courtthe§ lies withaddition, courtthe districtInfor Count 10.

Consequently, the Davidianssentencing.payto restitu-Davidiansall of theordered
on that counttheir sentenceto vacateask usmillion.of overtion $1.1

impose onlytoinstructionsand remand withchallengethe defendants’addressfirstWe Count 3.6-year prison sentence onausingfor or3on Counttheir sentencesto
validity district court’sof thea Thein toduring and relationcarrying firearma

924(c)(l)’s§ ma-­upon whetheractionto the de- turnsthen turnWecrime of violence.
separate, inde­achinegun provision createssentencing Weclaims.individualfendants’

or is a sentence-enhance­offensependentor-with the restitutionourconclude review
firstquestion is one ofThisprovision.mentder.

and theStates Da-­The Unitedimpression.
law, ofwaging a warrely on the casevidiansA.

principles.begin with firstdicta. We
924(e)(1) the§ defines both18 U.S.C. 924(c)(1)’s provi­machinegun§Whetherpro-Itapplicable sentence.crime and the independent federal offenseansion “creates

vides: provi-merely a sentence-enhancementor is
anytoWhoever, during and in relation legislative intent.” Unit­ofis a mattersion

drug trafficking crimeorof violencecrime (5th1161, 1152Jackson, 891 F.2dv.ed States
firearm, shall, in..., auses or carries denied,Cir.1989) curiam), 496 U.S.cert.(per

provided forpunishmentto theaddition (1990).3221,939, 110 668110 L.Ed.2dS.Ct.
traffickingdrugof violence orcrimesuch cases, foursuggested thatwe havepriorIn

forcrime, imprisonmenttobe sentenced 1)illuminating: the stat-whetherfactors are
a short-if firearm isyears, and thefive uponpunishment convictionpredicatesute

rifle, shotgun, orbarreled short-barreled 2)section; whether the stat-under another
impris-weapon, tosemiautomatic assault under an-multiplies penaltythe receivedute

isyears, and if the firearmfor tenonment 3)section; pro-the statuteother whether
device, or ismachinegun, or a destructivea hearing;sentencingfor theguidelinesvides

firearma firearm silencer orequipped with 4) asis titled athe statuteand whether
thirty years.muffler, forimprisonmentto factors,provision. Id. Thesesentencing

however, notcomplement do substituteanddefendants hadof the fiveFinding that each
statutory interpre-traditional tools offor ourcriminally responsible for some-used or were

legisla-tation, namely, text andtheduring statute’smachinegun theaone who had used
Davis,v. 801history. See UnitedAv- tive Statessentenceddistrict courtconspiracy, the

(5th Cir.1986)754, (enumerating755Branch, Castillo, to 30- F.2draam, and Whitecliff
that statute’s textexplainingfour butAlthough district factorsyears imprisonment. the

intent”).congressionalguide tosubject “primaryiswas alsofound thatcourt Craddock
sentence, departedit down-30-yearto the 924(c)(1) a crime whosedefinesSection

statutorymandatory andtermward from the of an-upon the commissionturnsexistence
only 10-years impris-tosentenced Craddock requires anotherThe statuteother crime.

has3. The United Statesonment on Count drugora “crime of violenceoffense—either
onsentencecross-appealed Craddock’snot though, as we have madetrafficking crime”—

this count. chargedclear, not be orneedthe defendant
re-predicate offense. Theof thatcourtthat the district convictedDavidiansThe claim

924(c)(1) predi-§ theandlationship betweenfor us-theirimproperly enhanced sentences
drug traffickingof violence orout cate crimemachinegun. pointThe Davidiansing a

discuss-here. Decisionscrime not at issueallege did the isdid not northat the indictment
therefore,are, help-notrelationshipmachinegun. ing thatajury find that had usedeach

Munoz-Fabela, F.2d at896 910Rather, jury ful. Seealleged and thethe indictment
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924(e)§(holding provides independent tory penalties”,that requiringor mandatory“stiff
liability predicate machinegun.for criminal from sentences” for use of abasis See 132of-

(statementCong.Rec.key McClure);9603fense). relationshipThe is the between of Sen.
(statementCong.Rec.132 3809prohibiting carrying Rep.the use or of a firearm of

(statementHughes),(the 4512 Rep. Hughes),ofduring predicatesuch offense firearm
(statementclause) Rep. Hughes),6837 of 684330-yearmandatingand a sentence

(statement Volkmer), (state-Rep.of(the 6850machinegunthe awhen firearm is ma-
Moore), (statementRep.ment ofclause). 6856 ofehinegun

Wirth), (statementRep. Gallo),Rep.6857 of924(c)(1)§The text of forecloses neither
(statement Gallo).Rep.7081 of Representa-competing readingsof these two of the stat-

Hughestive provisiondescribed the as “cre-legislative history statutoryute. The and
ating mandatorya new extra prison term forstructure, however, persuade us that the ma-
carrying machinegun.”a Cong.Rec.132924(c)(1)chinegun §clause of is a sentence-

NoticeablyH1646. absent from both theprovision.enhancement
ReportHouse anyand the floor debates was

1968,The Gun Control Act of Pub.L. No. suggestingdiscussion the creation of a new
102,90-618, (1968),§ 82 Stat. 1213 created offense.

924(c),§ providedwhich in part:relevant
Subsequent mandatoryacts increased the

Whoever— prison using carryingterm for or a machine-
(1) any felonyuses a firearm to commit gun subjectedand carrycriminals who use or

may prosecutedwhich be in a court of typesdestructive devices or other of firearms
States,the United or penalties.to the enhanced Anti-DrugSee

(2) unlawfullya duringcarries firearm 1988, 100-690,Abuse Act of Pub.L.No.
any felony maythe commission of which 6460, 4181,§ (1988);102 Stat. 4373 Crime

prosecutedbe in a court of the United 1990, 101-647,Control Act of Pub.L.No.
States, 1101, 4789, (1990).§ 104 Stat. 4829 At no

imprison-shall be sentenced to a term of point Congressdid indicate that it intended
yearment for not less than one nor more new, separateto create a offense for those

years.than 10 weapons. 681,H.Rep.No. Cong.,See 101st
(1990),2dCongress merged reprintedlater Sess. 107the two clauses into in 1990

6472,U.S.C.C.A.N.today (describingthe text we know 6511but did not distin- amend­
guish intendingment to section asamong types of “to increase thefirearms. The Com-

mandatory penaltiesprehensive 1984, usingadditionalCrime Control Act of for orPub.
98-473, 1005, 1837, carrying weapons during§L.No. certain a crime of98 Stat. 2138

(1984). drug felony”);violence or a Cong.Rec.134
(Judiciary analy-S17360 Committee section1986, CongressIn enacted the Firearms

sis) (describing amendment to in-section asAct, 99-308,Owners’ Protection Pub.L.No.
creasing “mandatory penalty” usingthe for a104, 449,§ (1986), adding100 Stat. 456 the
machinegun).machinegun Congressclause to the statute.

appended machinegunthe clause to the relyfire- suggestionThe defendants on our in
clause,arm rather than Correa-Ventura,create a new section. United v.States 6 F.3d

(5th1070, 924(c)Cir.1993), §1087 n. 35 thatReportThe accompanyingHouse the 1986
may require jury agree typethe to on whichexplainedAct provisionthat the a“add[ed]

weaponof “inwas used order for the court tomandatorynew prison usingterm ... for or
appropriate penalty.”assess the Correa-carrying machinegun duringa and in relation

held, however, juryVentura that the needto a crime of violence” and referred to the
agree actuallynot on which firearm was used“[ejnhancedprovision penaltyas the for ma­

by the defendant where all of the firearmsgun 495,in H.Rep.No.chine use crime.” See
weapons.fromwere the same class of TheCong., (1986), reprinted99th 2d 28Sess. in

suggestion was dicta.1327, 1354.1986 U.S.C.CA.N. Floor debates
addition,requiringalso referred to provision support suggestion,the as a In for for the

“mandatory prison term”, providing opinion“manda- we cited the Circuit’s inSixth United
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expressly re-(6th The courtat 714.5Id.1225, tion.”Sims, 1235-36F.2d975v.States

readingvalidity of thatthe932, fused considerdenied, 113 toU.S.Cir.1992), 507cert.
924(c). (refusing ton. 9§ id. at 715(1993), Seecert. of1315, 702 and122 L.Ed.2dS.Ct.

tojury’s or court’s roleit is1617, whether123 consider998,denied, 113 S.Ct.507 U.S.
defendant).bydenied, weapon usedof507 find nature(1993), cert.and177L.Ed.2d

Melvin, here hasthe Government1620, 179 Unlike123 L.Ed.2d999, 113 S.Ct.U.S.
924(c).§interpretation ofthatSims, also contested(1993). the Davidiansupon which

Rather,issue here.therely, not addressdid legislativeand itsstructureThe statute’s
that, GovernmentthewhereheldSims Congress did notthathistory persuade us

924(c) counts, forone§separatecharges two new, byseparate offenseato createintend
enhancing weap­for anand onea “firearm” 924(e).§clause tomachinegunadding the

courtmachinegun, the districton, as asuch charge in the in-need notThe Government
924(c) countssectionconsolidate those“must of itsjury partfind asmust thenordictment

onwill be convictedthat no defendantso orfirearm usedtype ofparticulartheverdict
the onetogun count relativeonethanmore by the defendant.carried

SimsId. attrafficking 1235.drug offense.”
that,argueDavidians nextThemustthe Governmentnot hold thatdid

so, for theevidencethere is insufficientevenusing an enhancedwithcharge the defendant
ofby preponderanceMartinez, to findcourt adistrictv.United StatesSee alsofirearm.
orthem usedeach one ofCir.1993). that(9th the evidenceThat the Govern­1467 F.3d

during and in relationmachinegunathe in­ carriedseparate counts inincludecanment
agents.federalconspiracy to murderto thenottype of firearm doesfor eachdictment

either“[e]achthatcourt foundThe districtour statute.answer
possession of theor constructivehad actualreliance on Unitedthe Davidians’Nor is

and handfully weaponsautomaticnumerous(1st Cir.1994),Melvin, F.3d 710v. 27States
Compound beforepresent in thegrenadesofjury MelvinThe convictedwell-placed.

28, through daythe 51February 1993 and“firearm”, to ahe was sentencedusing anda
siege.”924(c).§ Thespecified infive-year asterm

924(c) posses-than “mererequires§ morearguing giventhat theappealed,Government
Baileyby the defendant.a firearmsion” ofmachineguns among the otherofprevalence

— U.S.-,-,-,States,v. Unitedfirearms, ma-finding that defendants useda
509,501, 506, L.Ed.2d 472133inescapable” 116 S.Ct.“implicit andchineguns was

(1995). must show “activeThe GovernmentThejury’s Id. at 714.verdict.thefrom
TheId. dis-employment” of the firearm.holding “[o]urdisagreed, thatFirst Circuit

Baileyofbenefithowever, did not have thecircumstances, trict courtis notin thesetask
had actu-only that each defendantargu- and foundandwhether the evidencedetermineto

possession of an enhancedorgovernment’s inter- al constructivesupport thecouldment
meetfinding not theverdict, weapon. This doesitjury’s but whethertheofpretation

by Bailey.statutory requirement readasinevitably to such a construction.”must lead
it, the Circuitfacts FirstOn the beforeId. explained, there is evidencehaveAs we

possi-it not exclude thethat couldconcluded machine-be thatit could foundfrom which
defen-jury had convicted thebility that the weaponsenhancing wereotherguns and

finding they possessedon a thatbaseddants conspir-of theby or more membersused one
machineguns. Id.theonly firearm and nota February juryThefirelight 28.acy in ofthe

715.at the districtto do andrequired sowas not
findings then re-only thoseMelvin, that court enteredIn the concededGovernment

Bailey court mustthe districtjury quired. With“only if the30-year availableterm isthe
findingsits re-look and entergun or si- take anothera machinespecifically identifies

employment.” Should the“activegardingsupporting convic-theas the firearmlencer

specificthat is-notdecisions did addressthoseAlthough had conceded thethe Government5.
Simspoint, cited andthe First MartinezCircuit sue.

above,proposition. Assupport for this notedfor
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district court find on remand that creatingmembers a substantial bodilyrisk of serious
conspiracy actively employedof the injury.”machine- arguesBranch that there is insuffi-

guns, reimpose 30-yearit is free to the sen- cient evidence that agents’he knew the offi-
tence. vacate the defendants’ identity.We sentences cial claims jury’sCastillo that the

resentencing (con-on Count 3 and remand for acquittalon of the Davidians on Count 1
that count. spiracy to agents)murder federal precludes

enhancing his forsentence assault on a lawthat, remand,We note on the district court
enforcement officer.should consider whether the defendants ac-

tively employed weapon duringa inand rela- beyondWe think it cavil that the Davidi-
conspiracytion to the to murder federal agents’ans identityknew the Februaryon

agents. 28,1993. We do not argu-address Castillo’s
ment objectsince he did not to the official

B. victim enhancement sentencingeither at the
hearing objectionsor in his written to theBranch, Castillo, Craddock, and Fatta

Report.Pre-Sentence See United States v.objectionsraise numerous to the district
(5thChapman, 66, Cir.1993) (hold-7 F.3d 69applicationcourt’s of Sentencingthe Guide-

ing defendant any“waived error based onapplicationlines. We review the of the sen-
this issue as he failed to raise it ineither histencing guidelines de findingsnovo and its of

objectionswritten pre-sentenceto the reportfact for clear error. United States v. Palm-
orallyor at sentencingthe hearing”), cert.er, (5th Cir.1994).259,31 F.3d 261 We

—denied, -, 2713,U.S. 114 S.Ct. 129address the onsentence each count in turn.
(1994).L.Ed.2d 839

1. Castillo contests the 2-level en­
Avraam,The justice.district court hancement forsentenced obstruction of Sec­

Branch, Castillo, tion providesand Whitecliff to 3C1.1the statu- for a 2-level enhance­
tory 10-yearsmaximum ment “ifimprisonment willfullythe defendanton obstructed or

2 aiding abetting impeded, attemptedCount for and orvoluntarythe to obstruct impede,or
manslaughter agents. justiceof thefederal Branch administration of duringand the in­

vestigation, prosecution,Castillo applicationcontest the of sentencingthe Sen- or of the
tencing Guidelines on Count 2. instant offense.” Castillo claims that the

findingdistrict court’s that he obstructed theThe begandistrict court with the base
daysexecution of the search warrant for 51§offense of 25 fromlevel U.S.S.G. 2A1.3 and

supported byis not sufficient evidence.added the 3-level enhancement for official
3A1.2(b)pursuant statement,§victim In post-arrestto and his ownthe 2-level Castillo

justiceenhancement for pursu- participatingobstruction of admitted to in gun-the initial
§ant to history ensuing3C1.1. Given their battle and thecriminal armed standoff. In

addition,categories, Kathryn Schroeder, Marjorietotal yieldedthe offense level
guideline Thomas,ranges of Hollingsworth108-135 months and 97- and Vietorine all con-

months, respectively. However,121 guardfirmedthe stat- Castillo stood with a firearm
utory 10-years duringmaximum impris-sentence of the stand-off. The district court’s

guideline finding clearlyonment rangesreduced the is not erroneous.to 108-
months,120 months and respectively.97-120

challengesCastillo next the district
Branch and Castillo both contest the court’s refusal to reduce his offense for ac­

ceptance3-level enhancement for an responsibility.official victim. of Section 3E1.1
3A1.2(b) Sentencingof providesSection the Guidelines a 2-level reduction “[i]f the defen­

provides for a “during clearly3-level enhancement if dant acceptancedemonstrates of re­
flightthe course of the sponsibilityoffense or immediate for his offense.” An additional

therefrom, knowing where,the defendant ... amongor 1-level reduction is available
having reasonable to things,cause believe that a other the defendant “has assisted au­
person was a law enforcement or investigation prosecutioncorrections thorities in the or
officer, assaulted such officer in a by timely provid-manner of his own misconduct ...
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began with Craddock’scourtgovernment The districtthetoing complete information

§ 2K2.1.of 18.level U.S.S.G.base offenseof-theinvolvement inconcerning his own
of 50 orfor the involvementIt 6 levelsaddedtois entitledthat heclaimsCastillofense.”

2K2.1(b)(l)(F),§topursuantmore firearmsreduction, out thatpointingfull, 3-levelthe
of a destructiveinvolvement2 levels for theRangersto Texasa statementprovidedhe

2K2.1(b)(3), 4§ and levelstopursuantdeviceimmediately his arrest.after
witha firearm in connectionpossessionfor of

tothis befound claimdistrict courtThe 2K2.1(b)(5).§felony pursuant toanother
pled notagree. Castillo“ludicrous”. We 2K2.1(e)(1)(A)§applied thethenThe court

Whilecharges against him.allguilty to inpossession of a firearmforcross-reference
“automaticallyby does nottrialconviction offense, here, con­anotherconnection with

section, theavailability of thisthepreclude” agents. Applica­spiracy to murder federal
incasescontemplate that thoseGuidelines adjust­yielded antion of the cross-reference

accepts responsibil-bothdefendantwhich the that,To theofoffense level 43.ed base
meaning andof this sectionity thewithin for an officialcourt added 3 levelsdistrict

U.S.S.G.will be “rare”.goes to trial 3A1.2(b)§ and 2 levels fortopursuantvictim
(n. 2);3E1.1, v.United States§ comment §justice pursuant to 3C1.1.obstruction of

Cir.1993).(5thBroussard, 215, 224987 F.2d of 48 and aoffense levelyieldedThis a total
claimingguilt,factualcontested hisCastillo Seeimprisonment.of lifeguideline sentence

Moreover,in self-defense.he actedthat § 5A.U.S.S.G.
at sen-the district courtaddressedCastillo

contests thefirstCraddockstandproclaimed that “we stilltencing and
2K2.1(c)(l)(A) § 2X1.1.cross-reference toexpressed no re-Heon our innocence.”

2K2.1(c)(1)(A) sentencingthedirectsSectionpersonal involvementregret for hismorse or
if “used§ 2X1.1 the defendantapplycourt toagreeagents.ATFof thein the deaths We

inany or ammunitionpossessed firearmorofthis is onedistrict court that notwith the
attemptedorthe commissionconnection withwarranting the reduc-“rare” instancesthose

offense, possessedoranotherofcommissionWaloke, 962 F.2dStates v.tion. See United
witha firearm or ammunitionor transferredCir.1992)(8th §824, (rejecting 3E1.1832

orknowledge that it be usedor intent wouldself-de-defendant claimedreduction where
of­in connection anotherpossessed withSanchez,fense); 893 F.2dStates v.United

Here, adopted thedistrict courtfense.” theCir.1990)(5th679, (rejecting reduction681
finding CraddockReport’s thatPre-Sentenceremorse).lack ofto defendant’sdue

inconspiracy that resultedin a“was involved
argues districtFinally, that theBranch agents.”of four federalthe murder

guidelineupwards from thedepartedcourt
2X1.1, turn, the sentenc-in directsSectionexistsinsufficient evidencesentence and that

apply guidelinethe for the “sub-ing court todeparture. The courtjustify the districtto
words,offense,” objectthein otherstantivesentencingupwards from thedepartnotdid

points appli-toconspiracy. Craddockof thetorather sentenced Branchguidelines but
2, provides “‘[sub-thatwhichcation note10-years imprison-statutoiythe maximum

offense,’ guideline,thisas used instantiverange.ment, guidelinewithin thewhich was
wasthat defendantmeans offense thethe

2 forsentences on Countaffirm theWe conspir-soliciting, orattempting,convicted of
manslaugh-voluntaryabetting theaiding and 2X1.1,§ commenting U.S.S.G.to commit.”

agents.ter of federal added).(n. 2) argues(emphasis Craddock
conspiring1 for toacquittal of Countthat his

2. appli-agents barsmurder federal therefore
cation of the cross-reference.tosentenced CraddockThe district court

matter, jury acquit-that thea10-years imprison- generalAsstatutorythe maximum
conspiring to murder federalofunreg- tedpossession of Craddockon 7 for anment Count

courtpreclude districtdevice, agents not theto be doessuch termistered destructive
hearingsentencing thatfinding in aon fromconsecutively to that imposedserved

that offense. The sen-did commitCraddock3.Count
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“may rely underlyingontencing court facts Craddock next contests the 6-level en­
preponderanceifacquitted possessionan count the stan­ hancement for of more than 50

weaponsdard is satisfied.” See United States v. enhanced and the 4-level enhance­
(5th Cir.1991),244,F.2d 254 cert. possessing939 ment for a destructive indeviceAllibhai

denied, 1072, 967,112 117 felony502 U.S. S.Ct. connection with another offense.
(1992). (5).2K2.1(b)(1),§explainedL.Ed.2d 133 As we else­ doWe not address these

where, “[although jury maythe have deter­ assumingcontentions. Even without decid­
government proved ingmined that the had not that these sup­enhancements are not

record,ported byall of the elements of the offense application[other] the the of the
doubt,beyond a reasonable such a determi­ anycross-reference impactobviated these

necessarily precludenation does not consid­ enhancements had on Craddock’s sentence.
underlyingeration of facts of the offense at

Nor do we address Craddock’s last conten-sentencing long factsso as those meet the
tion challenging 3-pointthe enhancement forreliability standard.” United States v. Jua­

pursuant §an official victim to 3A1.1. Even(5th Cir.1989).747,rez-Ortega, 866 F.2d 749
particular enhancement,without that Crad-

persuadedNor are we that the guidelinedock’s imprison-sentence is life
§ 2X1.1 cross-reference itself restricts the way,ment. Stated another the officialvictim

abilitydistrict court’s to use the facts under­ enhancement had no effect on the calculation
lying acquitted calculatinginthe count the guidelineof his sentence.

on the Insentence convicted count. United
affirmWe Craddock’s sentence on Count 7(8thSmith, 396,States v. 997 F.2d 397 Cir.­

possession unregisteredfor of an destructive1993), Eighth rejectedthe Circuit the identi­
device.argumentcal Craddock advances before us.

Smith,In the court wrote:
reject that,argumentWe Smith’s under 3.

amendment, prerequisitethe 1991 a for
The district court sentenced Fatta to theapplying section 2X1.1 himto is a convic-

statutory 5-years imprisonmentmaximum onunderlying[thetion for offense]. The
conspiringCount 9 for to manufacture andcommentary to the 1991 version of section

addition,possess machineguns. In the courtrequires2X1.1 the of theuse Guideline
statutorysentenced Fatta to the maximumapplicable to the substantive offense that

10-years imprisonment aidingfor and abet-attempt-the defendant was “convicted” of
ting possession machineguns,the of suching, soliciting conspiringor to commit.

consecutively.terms to be served(n.2X1.1, 2) (1991).Section comment We
conclude, however, that, inwhen read con- sentence,To calculate Fatta’s the district
text, commentary applies onlythis if sec- counts,grouped yieldingcourt the two a base

directly,tion 2X1.1 appliedis rather than offense level of 18. It added 6 levels for the
as a cross-reference from 2K2.1.section pursuantinvolvement of 50 or more firearms

provisionThe cross-reference contains no 2K2.1(b)(1)(F),§to 2 levels for the involve­
language requiring that the defendant be pursuantment of a destructive device to
convicted of the other offense. 2K2.1(b)(3),§ possessionand 4 forlevels or

Fleming,See also United States v. 8 knowledge,F.3d transfer of firearms with intent
(8th Cir.1993).1264, 1266 That or reason toSmith was believe it would be used in

charged underlyingnot with felony pursuantthe offense connection with another to
2K2.1(b)(5).acquitted §while was of it ap­Craddock makes no The district court then

2K2.1(c)(1)(A)Concepcion, plied §v.See United States the cross-reference fordifference.
(2d369, Cir.1992), possession983 F.2d 387-88 incert. de­ of a firearm connection with

nied, 856, 163, offense, here, conspiracy510 114U.S. S.Ct. 126 another the to mur­
(1993). short,124 In agents. ApplicationL.Ed.2d the district der federal of the cross-­

2K2.1(c) yielded adjusted§in applyingcourt did not err the reference an base offense
guidelinecross-reference for criminal conduct of which level of 43 and a sentence of life

acquitted. imprisonment. §Craddock was See U.S.S.G. 5A.
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2K2.1(c) rifles andassault§ lars worth of semiautomaticcross-contests thefirstFatta
First, ammunitionboughtcon- He cases ofhandguns.hegrounds.twoonreference

occasion, nearlyand,1 of theacquittal $300on Count on at least onethat histends
agents pre- armor-piercingfederal rounds.murder of .50 caliberconspiracy to worth

weaponsof the cross-reference. recov-application fully automaticof thecludes Several
insufficientSecond, that thereargues purchasedishe Mt. Carmel had beenered from

the con-a member ofthat he wasevidence theby think that both amountFatta. We
agents.spiracy to murder federal byacquired aretype firearms Fattaand of

They Ko-significant. are consistent withasargument is sameThe first the
prepare an armedto forresh’s instructionfor the same reason.and failsCraddock’s
“beast”; notthese arewith theconfrontationproblematic.argument is moreThe second

sportsmen or theof weekendthe armamentsonpresentnot at Mount CarmelFatta was
Thesegun collector.efforts of an ardentthe otherFebruary 28 or thereafter. Unlike

war, by type quantity.weapons of andwereday of theactivities on thewhosedefendants
evidence,short, on this theIn based districtdemonstrated bothATF raid and thereafter

reasonably by preponder-find acourt couldmembership in theof and theirthe existence
that Fatta knew of andance of the evidenceagents, Fatta’sconspiracy to murder federal

joined conspiracy to murder federalhad thesolelyconspiracy turnsmembership in that
application ofagents. district court’sThe28,February 1993.prior toupon his conduct

2K2.1(e) not§ cross-reference isthe errone-adoptedcourt the PSR’s find-districtThe
ous.prepared in ad-Davidians hadings thethat

Fatta’s otherdo not address conten-Wefor a war with the U.S. Governmentvance
prepara- challenging the 6-level enhancementin tions“Paul Fatta assisted thisand that

thanthereby providing possession of more 50 enhancedby purchasing and fortion
Davidians 4-level enhancement forweaponsfor Koresh and other and thefirearms

inknowing weapons possessingwould be used destructive device connectionthese a
felonyThisagainst law enforcement officials.” offense. U.S.S.G.with another

(5).2K2.1(b)(l), Craddock,clearly erroneous. thesefinding §is not As with
had no effect on Fatta’s sen-enhancementsonlythe district neednote that courtWe

applied theafter the district courttenceby preponderancea of thepersuadedbe
2K2.1(c)§ cross-reference.federalconspiracythat a to murderevidence

prior February 28. Unitedagents toexisted 9Fatta’s sentences on CountsWe affirm
(5th489,Mackay, F.3d 496v. 33States andconspiring to manufactureand 10 for

Cir.1994) “maycourt(holding that district abettingmachineguns aiding andpossess and
findings underlying its onsentencebase the respectively.machineguns,possessionthe of

byprovenrecord that have beenfacts in the
evidence”). Kathrynof thepreponderancea

C.beganPaulthat FattaSchroeder testified
purchasing weaponsgoing gun andto shows court ordered the defendantsThe district

began preaching about theKoresh $1,131,687.49severally, injointly andpay,toafter
confrontation with the “beast”.apocalyptic The court’s initial order re­restitution.

Indeed, pri-of theFatta was one Davidians’ “solelypaidquired the restitution bethat
guntomary gun purchasers, and he traveled anybyproceeds received Defendantfrom the

times, occa-on at oneshows numerous least any which relates to the de­from contract
sion Koresh himself.with they werecrimes for whichpiction of the

movie, book, newspaper,anyinconvictedaddition, knowledgeIn Fatta had intimate
orproductionor televisionmagazine, radiopur-type weaponsand ofof amountthe

kind,any anyor ex­oflive entertainmentDavidians.by Koresh and the otherchased
thoughts, opin­the Defendants’pression ofMag Bag,of the theFatta was the owner

ions, regarding crime.”or emotions suchshop through of thewhich muchmachine
argue, and the GovernmentThe defendantsflowed. FattapurchasesfirearmDavidians’

concedes, a limitation would violatethat suchof thousands of dol-purchasedhimself tens



745

predicatev. sufficed toSee United States dence establish the of-the First Amendment.
(5th Cir.1992)903,Jackson, conspiracyoffense to murder federal offi-978 F.2d 915

limit res­ cers.(holding that “district court cannot
solely theorder to the income defen­titution

I. THE FAILURE INSTRUCT ONTOspeech theiron associated withdants earn
SELF-DEFENSEdenied,activities”), cert. 508 U.S.criminal

2429, (1993),945, 124113 S.Ct. L.Ed.2d 649 GoverningA The Standard
denied, 930, 113and cert. 509 U.S. S.Ct.

Considerable confusion exists in this circuit3055, 125 (1993); alsoL.Ed.2d 739 see Simon
preciseover the formulation of the standardSchuster, Inc. v. Members the New York& of determiningfor whether a defendant is enti-Bd., 105, 118, 112Victims 502 U.S.St. Crime

theoryto an instruction on a oftled defense.(1991).501, 509, 116 L.Ed.2d 476 TheS.Ct.
recentlyThis court held that “where thehowever,not,court did attach thedistrict

chargedistrict court a a‘refuse[s] on defensepart judgmentsas of the enteredrestriction
theory evidentiaryfor which there is an foun-judg­against affirm thethe defendants. We

which, by jury,dation and if believed thements as entered.
legallywould be sufficient to render the ac-

innocent,’ presumescused this court that the
VII. courtlower has abused his discretion.”

2 Correa-Ventura,AFFIRM the convictions onWe Counts United States v. 6 F.3d
(5thby upholding Cir.1993)law the 1070,and 3. Bound court (quoting1076 United

922(o),constitutionality (5th§ we Rubio,of 18 U.S.C. 442,States v. 834 F.2d 446 Cir.­
1987)).9AFFIRM Fatta’s convictions on Counts appliedBut this court has three

the sentences onand 10. We VACATE different standards for what constitutes “an
findingsCount 3 and REMAND for and evidentiary requiring afoundation” self-de­

Finally,resentencing (1)on that count. we AF- “any regard­fense instruction: evidence”
remaining (2)the sentences on the insubstantial;FIRM less of how “substantial

pendinghold mandate the scintilla”;counts. We the aevidence” defined as “more than
Kirk, (3)indecision United States v. 70 F.3d 791 and for a“evidence sufficient reasonable

(5th vacated,Cir.1995), opinion (the78 F.3d 160 jury to find in favor”[the defendant’s]
(5th Cir.1996). adopted from v.formulation Mathews United

States, 58, 108 883,485 U.S. S.Ct. 99 L.Ed.2d
SCHWARZER, Judge, dissenting. (1988)).District 54

ap-opinion thorough “anycourt’s is and work- The evidence” standard has beenThe
regret,I in casesrespect. pliedmanlike and deserves this circuit since the seminal

(5thStates,however, 12agreeI am on Perez v. 297 F.2dthat unable to three United
(1) Cir.1961), States,points: v. 376that the evidence was insufficient and Strauss United

(5th Cir.1967).defendants to a in- F.2d 416 Courts have contin-to entitle self-defense
(2)struction; apply “anyprejudicialthat it was not error ued to the evidence” standard

portion Supremeafter the Court’sto exclude the of Castillo’s statement both before and
Mathews, opinionexplained qualified portionand the decision in on which thewhich

(3)evidence; circuit haveinto and that the evi- Other courts within thereceived relies.1

Parker,See, Garcia, 419, error.”);e.g., States v. 566 F.2d 13041. United States v. 452 F.2d United
("The (5th Cir.) ("In(5th 1971), deciding case we must look at422-23 Cir.­ test is whether this

defendant,support lightin the most favorable tothere is some evidence to the defense the facts
160, jurytheory.”); Young, F.2d defendant is entitled to instructionsUnited States v. 464 since

(5th Cir.1972) (defendant theory"effectively relating which there iswas to a of defense for164
denied,evidence.”),deprived right presented any cert.... in­ foundation in theof his 'to have

956, 1589,theoryrelating 98 S.Ct. 55 L.Ed.2d 808structions to a of defense for 435 U.S.
1336,Goss,(1978);any F.2din the evi­ United States v. 650which there is foundation

that,Cir.1981) ("We(5th"); Taglione, often held ifv. 546 F.2d 1343 havedence.' United States
Strauss, stated,(5th 1977) any evidentiary support(citing whatsoever for acourt there is194 Cir.

defense,presents theory legal and the trial court’s attention is"Where the evidence a of defense
defense,evidence, specifically the trialdirected to thatfor which there is foundation in the

by refusingjudge thuscharge commits reversible errorrefusal to on that defense is reversible
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292,902, 217121 L.Ed.2ddemanding “more 506 U.S. 113 S.Ct.applied slightlya more

(1992), explainingtest. See Pierce v. United which the court reads asthan a scintilla”
(5thStates, 163, Cir.), cert.414 F.2d 166-68 away “any test based on athe evidence”

960, 435,denied, 24 Mathews,90 S.Ct.396 U.S. in that “a defendant isstatement
(1969); v. Groes­L.Ed.2d 425 United States any recog-to an instruction as toentitled

(5th Cir.1971).sel, 602, But440 F.2d 606 for which there exists sufficientnized defense
recognizedthat have the exis­those courts jury in.a to find hisevidence for reasonable

“anytwo differenttence of the standards — to me a thinfavor.” But Mathews seems
and “more than a scintilla” —haveevidence” proposition.2on which to lean thatreed

outcome-determining difference be­found no
ap-formulation of the standardWhateverAndrew,v.tween them. See United States

here, however,plies defendants are entitled(5th915, 922-24 nn. 10-11 Cir.­666 F.2d
un-to an instruction on self-defense. EvenFischel,1982); v. 686 F.2dUnited States

standard, which isder the Mathews/Stowell(5th Cir.1982);1082, 1086 n. 2 United States
three,demanding ofarguably the most theCir.1982).(5thLeon, 534,v. 679 F.2d 539 n. 5

only inbe sufficient evidence thethere needHill, 1301,also v. 626 F.2dSee United States
jurypermitto a to have a reasonablerecord(5th Cir.1980) (notingn. 3 that the1303-04

acting in self-doubt that defendants were notdiscrepanciessemantic between these two
because,defense, while the defen-this is soproduced disparatehave re­formulations not

cases). productionbears the burden of on self-dantFinally,in there is Unitedsults
defense,(5th Cir.)Stowell, 188, 189 governmentthe retains the burdenStates v. 953 F.2d

curiam), denied, 908, persuasion proveof to the absence of self-(per cert. 503 U.S. 112
denied,1269, 117 beyond a reasonable doubt. SeeL.Ed.2d 497 and cert. defenseS.Ct.

Mathews,(1896),charge jury.... proposed[thethe Because 40 L.Ed. 980 is instructive. Seeto
defense, 63,defense] was an available we must de- at at 886-87.485 U.S. 108 S.Ct.

whether, construingtermine the evidence most
Stevenson involved a defendant who wasdefense,favorably underlyingto the there was an

charged tpwith murder. The trial court refusedsupportevidentiary [defen-foundation to the
give jury on the includeda instruction lesserclaim], weak,regardlessdant's of how inconsis-

ap-manslaughteroffense of and the defendantmay[the defense]tent or dubious the evidence of
pealed decidingthis refusal. In whether the trialbeen.”); Washington,have United States v. 688

instruction,failing givebycourt erred to the theCir.1982) ("Indeed,(5th anF.2d 953 instruction
Court stated:specifically embracing theorythe of the defense

might appearThe evidence to the court to begiven though underly­must be even the evidence
killing'weak,' ‘insufficient,’ simply overwhelming to show that theing the defense be or ‘dubi­

murder,Rubio, 442,”); manslaughterwas fact and not orinous.’ United States v. 834 F.2d
defense,(5th 1987) (" performed yet,any evidentiary and446 Cir.­ there is an act in self so'[I]f

defense,legalsupport longwhatsoever for a and the relevant toas there was some evidence
specifically manslaughter, credibilitytrial court's attention is directed to andthe issue of the

defense, judgethat the trial commits reversible jury,evidence must be for theforce of such
”)by refusing charge jury.’ (quotingerror to the and cannot matter of law for the decision ofbe

Goss, 1336, (5thStates v. F.2d 1344United 650 the court.
Kim, 189,1981));Cir.­ United v. 884 F.2dStates

(5th Cir.1989) ("A criminal defendant enti­193 is judge entirelymay... A be satisfied from
jury theorytled to the instructed a of thehave on personthe whole in the case that theevidence

anydefense for which there is foundation in the malice;doing killing by thatthe was actuated
evidence.”); Cordova-Larios,v.United States 907 any passionhe was not in such as to lower the

40, (5th 1990) ("A42 Cir. defendant is enti­F.2d manslaugh-grade of the crime from murder to
jury theorytled to the instructed on a of thehave malice;by any yetof andter reason of absence

anydefense for which there is foundation in the any fairly tending to bearif there be evidenceevidence.”). upon manslaughter, prov-the issue of it is the
juiy determine from all theince of the todirectly2. did not address the evidentia-Mathews

was, andevidence what the condition of mindry juryastandard under which instruction must
sayto whether the crime was murder or man-given. onlyquotedbe The statement was a link

slaughter.reasoning, leadingin the Court's chain of to a
Stevenson, 15, 323, at162 U.S. at 16 S.Ct.314­—­holding that a defendant is entitled to raise in-
839, added).(emphasis843 Stevenson illumi­Mathews, atconsistent defenses. See 485 U.S.

Mathews,meaning making63, clear thatnates the of108 S.Ct. at 886-87. But the case Mathews
statement, soa defendant is entitled to a defense instructionsupport quotedcites in of the Steven-

States, 313, 839, anylong supported byas it is evidence.son v. United 162 U.S. 16 S.Ct.
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Alvarez, 830, provoked shooting,842-­ dants had the that evi-v. 755 F.2dStatesUnited
(11th Cir.) (setting might disqualify12 out the burden dence that defendant from43 n.&

crimi­ claimingfor under federal a self-defense instruction. But aproofof self-defense
denied, 905,law), 106 S.Ct. requiredcert. 474 U.S. defendant is not to take stand tonal the

(1985);274, v. deny aggressor.L.Ed.2d 235 United States his role as an88
(5th230,Johnson, n. 4542 F.2d 233-34 Here, anythere is no evidence thát of the

Cir.1976). Fifth PatternSee also Circuit
provoked shooting.individual defendants the(Criminal Cases),Jury No. 2.51Instructions

conflictingWhile there is evidence as to(1990 ed.). following dis­at 137-38 As the
whether the first shot came from within thebelieve,shows, ampleI there wascussion compound compound,or outside the no evi-

jurypermitto a to have had aevidence anydence identifies of the individual defen-
doubt that the defendants werereasonable firingdants as the first shot. In the absence

acting innot self-defense. evidence,of such the defendants were enti-
longto a astled self-defense instruction soSufficiency the EvidenceB. of enough permit athere was evidence to rea-

recognizenecessaryit toAt the outset is jury tosonable have a reasonable doubt
culpability ofthat this case is about the agentsabout whether the did not use exces-

whichdefendants. The crime ofindividual sive force.
aiding andeach defendant was convicted—

is, therefore,The “first shot” evidence ofmanslaughter of federalabetting the
significance.limited To the extent that evi-agents allegedly bycommitted each de-—was

anydence is relevant to whether defendantgroupindividually; it was not afendant
aggressor,was an the court’s of ittreatmentContrary opinion’s generalto thecrime.

goes beyond of its suffi-the determinationis to indi-approach, each defendant entitled
ciency weigh-engages impermissibleand incharges againstthevidual consideration of

credibility.4ing and evaluation of its TheSpecifically, each ishim and his defenses.
rejects testimonyopinion Ballesteros’ be-to individual determination of hisentitled

cause it was contradicted at trial and Castil-a instruction. The courtright to self-defense
post-arrest “self-serving,aslo’s statement aacknowledges as much when it holds that

bypost-arrest” statement contradicted “over-not to an instruction be-Castillo is entitled
whelming” testimony and mediaagentsofreflectingof the evidence his conductcause
representatives by physical facts. Theandbattle,3gundayon of the but the courtthe

however,describes, por-opiniontheevidenceapproach.otherwise forsakes this
trays great complexityof and confu-a scenewhether, treatingissue is eachThe first

Deciding shot first based on thatsion. who
individually, indefendant there is evidence

determi-requires a difficult factualevidenceshowing aggressorrecord that he was thethe by ofthat should not be made a courtnationgun of self-de-in the battle. The defense jury.appeals, left to abut should have beenonly “notfense is available to one who is the
thereWayne of the matter is whetheraggressor.” R. LaFave & Austin The heartSee

(1972).Scott, Jr., § If evidence to raise a reasonableCriminal Law 53 was sufficientW.
agentsthe used exces-any these defen- doubt as to whetherthere were evidence that of

it,weigh judge refuse to sub-to and the cannot3. factual basis for the court's conclusionThe
evidence,undisputed erroneously merely theex- because he thinks thatomits the mit the issue

Stevenson,court, merit.”).by the district that Castillo took See alsocluded defense has little
316, ("Ifduring gun never fired acover the battle and there wereat 16 S.Ct. at 840162 U.S.

supra pp.shot. See 717-19. appreciable support in-[to thesome evidence
weightsought], proper credibili-its andstruction

Strauss,juiy,”);ty 376 F.2d at 419were for thewhether the4. While the court must determine
("If judge the evi-evaluates or screensthe trialproducedrequisite amount of evidence has been

defense,proposed uponsupporting anddence amaysought,support the instruction the courtto
charge de-declines to on thatsuch evaluationweigh passthe evidence and on its credibili­not

fense, jury byPierce, trial(“[O]nce he the defendant’sdilutesty. See 414 F.2d at 166 there is
removing jury'sfrom the consider-justi­ the issueand[sufficient evidence to raise the defense
ation.”).consideration], juryfy it is the function of theits
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defendants,they opinion argues,that the been thedefendants contendsive force. The
vicariouslydoes not entitle these defendantsagents fired indiscrimi-shows thatevidence

instruction.to such anofnately through and wallsthe windows
originated.gunfirenorooms from which accept opinion’sIt to the conten-is difficult

by theamply supportedThis contention was testimonythat of andtion the Schroeder
Marjo-testimony Kathryn Schroeder andof upon juryprovidesThomas no basis which a

(summarized margin),5in therie Thomas knew of and werecould infer that defendants
duringpresent compoundin thewho were opinionresponding to excessive force. The

called at trial asgun that,the battle and were suggests could claimbefore defendants
rejects instruction,government The courtwitnesses. to to abe entitled self-defense

thatbecause it does not showthis evidence Thomas or Schroeder had to tell them about
any gun they supra p.came under indiscrimi-of the the fire witnessed. Seedefendants

However,nate, fireunprovoked fire or knew that such 721-22. there is substantial evi-
dence,taking supra p. opinion,719-20. in thatplace.was See recited elsewhere the

might during gunhave wereThat Schroeder and Thomas the battle the defendants
inpresenthad in the same area which Schroederbeen entitled to a self-defense instruction

witness,Schroeder, helicoptersKathryn government approaching.a tes- saw three As the heli-5.
28, 1993, nearer,February coptersmorning drew heard a sound. Thentified that on the of she

window,watching began coming through the shat-she was in her room with her children bullets
(Tr. 30-31.)teringno the blinds. Thomas ex-out the window. She testified that there were

(R. 4455.) plained testimonyin her that she saw the heli-firearms in her room at that time.
shot,window, (Tr. 181),copterwatching uni- and then heard a butWhile out the she saw first

jump two cattle trucks and she did not know if the shot came from theformed men out of
(Tr. 197.)running up pointed helicopter. hangingand She saw a manstart the walk with rifles

mid-way, meaning way helicopter,all the at from the but could not tell if he washeld about not
testified,(R. 4460-63.) (Tr. 200.) justShe armed. She that the firsttheir shoulders. knew

(R. (Tr. 181.)immediately, shots.” shot she heard came from outside."Then almost I heard
shots,4462.) got gunfire comingshe heard the she down Thomas testified that the into theWhen

(R. 4463.)on another five or room shattered the window and left a bullet holethe "Withinfloor..
seconds,” estimate) (Tr. 145.)(R. 4463), (another ceiling.the near theten or above window

shot, (R. helicopterthat when she saw the"about 15-20 seconds” after the initial She testified
shots,4603), coming thought theybegan and heard were all inshots into her room. Ac- the she

(Tr. 87-88.)cording testimony, danger beingcame of killed. She and theto Schroeder's bullets
4663,walls, (R. 4602,through other women dived to the floor to avoid theher window and

(Tr. 30-31.)4665-66), top flying theyfrom the the window to the bullets overhead. Afterof
floor,through upas well as the comer of the were on the someone called from thebottom

wall, 4603,(R. 4464); guns;window and about a half second floor to hand over their three of
window, (R. (Tr.through guns present.dozen shots came the the women in the room had

room, however,4464); 32.) testified,dogsand were shot in front of her Thomas that when the
4602,(R. 4665-66). lookingtheShe testified that after women were out the window before the

started,gunfire got gunfire they firing weaponsonset of the she and her children were not or
(Tr. 197.)on the and she had her children lie sticking anythingdown floor out of the window.

(R. 4464.) Accordingunder the beds. to her person upWhen the called from the second floor
duringtestimony, Schroeder never fired a shot asking guns,for women thethe the retrieved

time, (R. 4665-66), floor, bed,else firedthis and no one guns from the the and beside the bed.
either, (R. 4602-03).from her room Schroeder They passed guns, alongthen the with ammuni-

vests,floor heardtestified that after she was on the she tion down to the lower floor. Thomas
4465.)(R.gunfire goingthe on and on. As the testified that she did not see who received the

continued,gunfire (Tr. 33-34.)she was able to tell which guns. passing gunsAfter the and
coming floor,were and whichbullets from outside ammunition to the lower the women re-

(R. 4465.)coming Thereafter,were from inside. She mained in the loft. someone called
(R.stayedfeared for her life so she on the floor. for them to come down to the second floor

4602.) Eventually, Brad Branch came in and them in thebecause it was not safe for to be loft.
guntheyasked if had a man a in the theyand/or At that time all went to the second floor

no,they theyroom. When said he said had to manysaw women and childrenwhere Thomas
(R. 4466.)get out together, topbecause it was not safe there. on the floor close almost on of each

Thomas, (Tr. 35.) theySimilarly, Marjorie governmenta other. Thomas testified that re-also
witness, that, ground during shooting.(by deposition) Bul-testified video on mained on the the

28th, theymorning flying everywherethe her room lets were and feared forof the she went into
that,looking duringthe their lives. Thomas testified thisand saw her friends out window.

time, anyone(Transcript deposition pp.at she did not see on the floor nearof redacted video
(Tr. 116-19.)28-29.) shooting agents.joined at theThomas them at the window and her out
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offense;principal obviouslywhileand that the latter not deter-were locatedand Thomas
minative, personthat shows that the in theenough to observe the defendants’were close

position regard-to evaluate the evidencetheir exclamations. See bestactivities and hear
If the evidence showed ed it as sufficient to warrant such an instruc-supra pp. 733-35.

generalin tion. These defendants had a serious claimwere the samethat the defendants
a that the ATF used excessive force. There-vicinity and Thomas whileas Sehroeder

fore,helicopters they76 were entitled to a self-defenseinvolving and some well-battle
raged compound, manslaughterin the in relation to theagentsATF instructionarmed

casualties, charge, givein and the trial court’s failure toultimately resulting over 30
to raise an one reversible error.surely that evidence was sufficient was

jury whether the defen-for the as toissue
responding to theknew of and weredants II. AEXCLUSION OF PORTION OF

through and into win-firing wallsrandom CASTILLO’S STATEMENT
by and Thomas.observed Sehroederdows

Ranger De Los testified thatTexas Santos
Finally, agree,can all as thewhile we followingCastillo made the statement about

states, maythat a citizen not initiateopinion daythe of the battle:
groundfirefight solely on the that thea

morningin heThat the heard someonemany officers topolice sent too well-armed
saying something going hap-tothat washim, day arguein toit is too late thearrest

bed,got putofpen, so he out on his blackamount ofthat there are no limits on the
clothing and an ammunition vest whichmay executinginpolice use war-force the

eight magazines, picked upand hisheldin-protectsAmendmentrants. The Fourth
He then looked out windowAR-15. theagainst “the use of excessive forcedividuals

approachingand two cattle trailers thesawby a officer even when thatlaw enforcement
compound. he saw them he exitedWhenmakingis a lawful arrest.” Unitedofficer

foyerhis room and went to the where he(9th573, n. 3Span,v. 970 F.2d 577States
Howell, Jones,Perry and oth-saw VernonCir.1992) Connor,(citing v. 490Graham U.S.

openedHowell the front doorers. Vernon1865, 1870-72,386, 394-96, 104109 S.Ct.
minute,a there’s womenand stated “Wait(1989)). “[Djetermining wheth­L.Ed.2d 443

gunfire erupt-in here.” Thenand childrenparticulara seizure iser force used to effect
gunfirethrough the door. "When theedthe Fourth Amendment‘reasonable’ under

inerupted, he tried to chamber a round hisbalancing ‘therequires a careful of nature
AR-15, jammed.it He then ran downbutquality of the intrusion on the individu-and

room,hallway, back to his where hetheagainstinterests’ theal’s Fourth Amendment
got personalhis own 9-millimeter Barettacountervailing governmental interests at

his room and went downpistol. He exitedGraham, 396,490 U.S. at 109 S.Ct.stake.”
hallway other of thethe toward the end“dy-aopinionat The declares that1871.

room,compound second to the lastto theentry” by agents with 9namic 76 armed
compound. Hefacing the front of thepistols and AR-15 semiautomaticmillimeter

room, where there were threeentered thataccompanied by helicoptersrifles and will not
other Davidians.support an of unreasonable force.inference

testimony, prosecutortherationale, Following thissweeping itBut the court’sunder
clarifyquestions to thatasked De Los Santosagentsifmade no difference thewould have

the front ofroom entered facedthe Castilloby personnelarmoredsupportedhad been
to becompound. The clear inferencecarriers, tanks, theby by suppression fireor or

that, upontestimony is en-from thisdrawnfrom aircraft.
room, intering participated thethat Castilloconclusion, appeal presents no mereIn this

battle, thereby aiding abetting thegun anda“lawyer’s sporting search for error” or for
agents.manslaughter of federalmercy-“device for defendant to invoke the

elicitingfromjury.” court barred Castillodispensing prerogative of the See su- The
thetestimony Los Santos aboutjudge gave a self- from Depra p. 741. The trial

following portion of statement:the Castillo’sin connection withdefense instruction
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ing stocks and had no idea what toas to sell theinto the room identifiedCastillo went
Summers,McBean, Hipsman’s None of theseand room. do with stock certificates.”

duringcover thehe took are related to the defendant’sCastillo stated statements
shooting, firing a shot. Castillo also presencenever at the time ofon Hamilton Street

round. and, therefore,in his room fired astated no one co-defendant’s arresthis
know whoclaims that he doesn’tCastillo qualify explainor thecould not be said to

weapon inside.fired a onlyportionadmitted of the statement. The
added). thing additionalthat could be said about the(emphasissupra p. 728 ThisSee

they exculpatory.statements was that wereportion of Castillo’s statement re-excluded
Thus, fact thatmisleading of the while Smith stands for thepotentiallythe natureveals

exculpatory of a statement doesportions of his statement. the natureadmitted
require under thenot alone its admissioncompletenessthe rule of embodiedUnder

analysis, does notRule 106 fairness Smith106, portions ain additional ofFed.R.Evid.
whyspeak to Castillo’s statement that heifdefendant’s statement must be admitted

cover in the room and did not fire histookthey [in case]”are “relevant to the issues the
gun qualify that hedoes not the statementexplain subject matter of“qualifyand or the
picked up gun rooma and went into theby opponent....”portionthe offered the

(thecompoundfacing the front of the side1066,Crosby,v. 713 F.2d 1074United States
gunfirefrom which much of the Davidian(5th denied,Cir.), 1001,cert. 464 U.S. 104

came) and, therefore,(1983) should have been ad-506, (emphasis696S.Ct. 78 L.Ed.2d
added). mitted.

Smith,Citing United States v. 794 F.2d Instead, inhighlights the error notSmith
(8th Cir.), denied,1333, cert. 4791335 U.S. admitting Castillo’s additional statements.

419, (1986),938, 107 93 L.Ed.2d 370 theS.Ct. Smith,In courtthe lower affirmed the defen-
upholds portionthe exclusion of this ofcourt conviction, recognizingdant’s that the trial

testimonythe because it leaves Castillo’s court had allowed “Sutton to cross-examine
“pick[ing] up handgun unqualifiedhis ... government agent respectthe with to the

Smith,unexplained.” supra p.and See 728. to,portion [eventhe statementof testifiedhowever, but,analogousis not to this case in though] it to allow to cross-refused Sutton
fact, reveals the weakness of the court’s rea­ respect portions...examine with to other
soning here. statement]_” (em-his Id. at 1335-36[of

Smith, policeIn aa officer testified about added). placedphasis When de los Santos
portion post-arrestof asmall defendant’s facingarmed in a room the front ofCastillo

presentthat he “was on Hamiltonstatement compound takingthe where the battle was
the time of [his co-defendant’s]Street at place, surelyCastillo was entitled to cross-

...arrest and observed the arrest that[and] portionexamine him about that of the state-
bicycle.”he owned a red or maroon See by askingment what else he said about his

Smithy at That794 F.2d 1335. statement presence in that room.
partial supportinga admissionserved as the

opiniontestimony The also cites United States v.governmentof two witnesses who
Haddad, (7th Cir.1993),placed vicinityin Hamil- 10 F.3d 1252 whichthe defendant the of

analogous supportsto this and theton at the time of his co-defendant’s is caseStreet
portionthat the additional ofarrest. Id. Additional statements the de- conclusion Cas-

“(1)soughtfendant to have admitted were: tillo’s statement should have been admitted.
Haddad, policethat had co-defen- In a officer testified that the[the defendant] [hismet

(2)earlier;dant] two months that five weeks defendant admitted that he knew there was
court,marijuanabefore co-defen- under the bed. The trial[the defendant’s] [hisarrest

however, testimonyifdant] [theasked he could dis- excluded that the defen-defendant]
certificates; dant, time,pose of Anheuser-Busch stock at the same had denied knowl-

(3) stocks; edge gunin[the defendant]that never dealt of a that was found under the bed
(4) boy’s marijuana.game’;that stocks a some six inches from the Thewere “white

(5) error,ruling saying:attempt-and that he was not involved in court held the to be
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denied,denied, 186, 474766 F.2d cert.portion reh’ginculpatoryof theThe admission
241,277,908, 88 L.Ed.2d and(i.e. location of 106 S.Ct.of the U.S.he knewonly that

denied, 1034, 599,suggest, absent 106 S.Ct. 88marijuana) might cert. 474 U.S.the
(1985),more, reversingalso knew of the a conviction:L.Ed.2d 578that the defendant

should be ad-whole statementgun. The charged conspir-... withwas[Defendant]
completeness andofin the interestmitted murder;degreeacy first firstto commit

inferences,context, misleadingavoidto requiresmurder the criminal intentdegree
impartiala fair andhelp insureand to aforethought.and malicepremeditationof

understanding of the evidence. gov-uponincumbent theIt was therefore
(ultimately holding that the10 F.3d at 1259 prove had that[defendant]toernment

the sameprejudicialnot becauseerror was criminal intent....
through another wit-was receivedevidence

States,Ingram v. 360 U.S.See also Unitedness).
1319,672, 678, 1314, 3 L.Ed.2d 150379 S.Ct.

inculpatoryHere, too, receipt of thethe particularcommit a substan-(“conspiracy to(that wentCastillothe statementportion of without at least theoffense cannot existtivebattle) requiredfacingroom thearmed into a necessary for thedegree of criminal intent
portion of therelatedreceipt of the other itself.”), denied,reh’g 361offensesubstantive(that firedtook cover and neverhestatement (1959);856, 42, 4 96S.Ct. L.Ed.2dU.S. 80See,shot) misleading inferences.a to avoid Beil, 1313, 1314-15v. 577 F.2dUnited States(this thatcourt’s statemente.g., supra p. 731 (5th(5th denied,Cir.), reh’g 585 F.2d 521

atthat he was in a roomadmitted“Castillo Cir.1978), denied, 946,cert. 440 U.S. 99 S.Ct.
gunfront, gun, during thewith athe armed (1979).1422, leadingA text59 L.Ed.2d 634

battle.”).
point:elaborates the

charged murder.withCastillo stood outset, to note that thereAt it is usefulthetestimony placed Castil-de los Santos’When
really requiredintents for theare twoshot,fatal itmight have fired alo where he

Every conspiracy in-conspiracy.ofcrimepreclude cross-toan abuse of discretionwas it must be estab-agreement, sovolves antaken coverthat he hadexamination to show
parties intended tothat the severallisheda shot.and never fired

an intent is “withoutagree. But such
content,” thus it is also neces-moral andEVIDENCE OFOFIII. SUFFICIENCY

objective par-thesary to determine what924(c)(1)§UNDERCONSPIRACY
by agree-theirto achieveties intended

Whitecliff, Castillo,Branch,Defendants purposeOnly if is a commontherement.
convicted underwereAvraam and Craddock by ofobjective covered the lawattain anto

924(c)(1) toand each was sentencedsection liability.conspiracy is there
“crime of violence”years. predicateThe30

Scott, Jr.,& Austin W.Wayne2 R. LaFaveaconviction was based wason which this
6.4(e) (1986).§LawCriminalSubstantiveofficers. Be-to murder federalconspiracy

defendants onjury acquitted thecause the is re-that record“[t]hecourt statesThe
count, court must deter-conspiracy thisthe murderconspiracyof a toplete with evidence

was sufficient evidencetheremine whether defen-agents and each individualfederal
joined con-theof the defendantsthat each Butconspiracy.”membership in thatdant’s

requisite intent. See Unitedspiracy with the relatingto defendantsas thesethe evidence
67,Powell, 57, 105 S.Ct.469 U.S.v.States February at most28 reflectsthe events ofto

(1984);471, 478, UnitedL.Ed.2d 46183 each, Branch Davidi-a member of thethat as
(5th Cir.),Ruiz, 905, 911986 F.2dv.States sect, fashion in thein someparticipatedan

145,denied, 848, 114 126S.Ct.cert. 510 U.S. anythat ofis no evidencegun Therebattle.
(1993).L.Ed.2d 107 kill feder-agreementinto an tothem entered

officers, any did so withmuch less thatalkilling of a human“the unlawfulMurder is
aforethought.maliceandpremeditationaforethought.” 18 U.S.C.being malicewith

of thewere membersThat these defendantsStatescourt said in United§ 1111. As this
Koresh, teachings(5th Cir.), by David whoseHarrelson, 1153, led1173 sectF.2dv. 754
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may inflammatory, 35),have beenwell and that late sug­Procedure and Local Rule the
they present in compound during gestion Rehearingwere the for En Banc is DENIED.

waysin participantsthe battle and various in
it, supportnot findingdoes a that each of

conspiredthem to murder federal officers.

Each defendant is entitled to individual
justice by ameans of review of the evidence

America,UNITED ofSTATESrequisiteto determine whether the elements
Plaintiff-Appellant,conspiracyof such a have been established as

v.that,Failingto him. their conviction of the
predicate nothingoffense rests on more than RIAZCO, LugoHarold Raula/k/a
guilt by association. Serrano, Defendant-Appellee.

Accordingly, I would reverse the convic- No. 96-20120
tions and remand for a new trial. Summary Calendar.

United States Appeals,Court of
ORDER ON REHEARING Fifth Circuit.

25,Sept. 1996 5,Aug. 1996.

PER CURIAM:

Lucien,We find that United States v. 61
(5th Cir.1995),F.3d 366 does not control in

presentedthis case. Lucien factuallya dif-
ferent situation where instructional inerror a
predicate offense infected the conviction un-

924(c)(1).§der jury18 U.S.C. chargeThe
in juryLucien failed to allow the to consider

possession,the lesser of resultingoffense in
predicatereversal of the count. If in Lucien

predicatethe found posses-offense had been
drugssion of distinguishedas from distribu-

tion, jury'sthe view of the use of firearms
premises mightfound on the quitehave been

Moreover, Lucien,different. in govern-the
ment did not contest the reversal of the

924(c)(1)§ groundsconviction on the that
mayinconsistent verdicts stand and there-

effectivelyfore point.conceded that We de-
cline to interpret Lucien changingas the
universally held view that inconsistent ver-

may Powell,dicts stand. United States v.
57, 471,469 U.S. 105 S.Ct. 83 L.Ed.2d 461

(1984). remainingThe contentions are also
rejected.without merit and Judgeare

Schwarzer adheres to his dissent.

Treating suggestionthe rehearingfor en
petitionbanc panelas a for rehearing, it is

petitionthat panelordered the for rehearing
is DENIED. No panelmember of the nor
Judge regularin active service of this court
having requested polledthat the court be on

(Federalrehearing en banc Appel­ofRules


