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Ehrman, McAuliffe, Francisco, dict,&White San the district court found the evidence of
CA, for appellant Visa USA. exclusion injuryconstituted antitrust and

competition. ILC,toharm SCFC Inc. v.(FrancisWilliam H. Holozubiec,Pratt M.
U.S.A., Inc., 956,Visa 819 F.Supp. 990Klein,Jason Ellis,Kirkland & New York

(D.Utah 1993). conclude, however,We theCity, Sonda,D. Jeffrey Cashdan,James S.
triggerexclusion does not 1 liabilitysectionEllis, IL;Kirkland & Chicago, Kenneth W.

and reverse.Starr, Paul Cappuccio,T. Ellis,Kirkland &
DC;Washington, Gary F. Bendinger, Gi-

auque, Bendinger,Crockett & Salt Lake BackgroundI.
UT,City, briefs),him onwith the Kirkland &

As set forth more inextensively the dis-Ellis, City,New York appelleefor Mountain-
order,trict court’s backgroundthe factual ofwest.

disputethis encompasses historythe of theBork,Robert DC,H. Washington, on the general purpose industry.credit card Whatbrief for amicus curiae American Financial todayis known “everywhere you want to be”Services Ass’n.
as hasVisa evolved over forty yearsthe last

Douglas Melamed,A. Randolph Moss,D. from direct extensions of singlecredit for a
Wilmer, Pickering,Cutler & Washington, purpose; for example, companyoil depart-or
DC; Rubin,and Leonard J. Bracewell & cards,ment store credit to a “charge card
Patterson, Washington, DC, on the brief for which could be generalfor purposesused at
amici Ass’n,curiae American Bankers etc. a varietywide of retail establishments.” Id.

at n. 2.963 The resulting card was offeredSullivan,E. Tucson, AZ,Thomas theon
geographicwithout restrictions under thebrief for amicus curiae Bankcard ofHolders

trademark,neutral Visa.America.

Areeda,Phillip on the brief for amici curi- Now, 6,000to its approximately associates,
ae American Ass’n,Automobile Mfrs. etc. USA,1Visa organization,the umbrella pro-

technologyvides processto credit card trans-
SETH,Before MOORE and Circuit regulatesactions and and coordinates the

Judges, DAUGHERTY,and Judge.*District programsindividual through by-rules and
proposed bylaws management adoptedand

MOORE,JOHN P. Judge.Circuit by (the Board).2a board of directors The
providesVisa USA payment services to bylawsits rangecover a of issues: members’

6,000 individuallymembers which liability,cred- termination,issue and confidentiality, to
it cards to Sears,consumers. Roebuck and However,aname few. since inception,its
Company, competitor offeringa its cred- eachown Visa USA member independently de-

card,it Card,the Discover wanted to become cides the terms and conditions of credit ex-
a Visa USA member and also tensions,issue Visa the issued,ofnumber cards and the

questioncards. presentedThe by this ease rates charged. is,interest That individual
is whether Visa USA’s refusal to admit establish,Sears banks operate, promoteand their

jointto its venture restrains trade in viola- own credit card programs under the Visa
tion of 1 Act,section of the Sherman aegis,15 while Visa USA serves as a clearing-

§U.S.C. 1. Rejecting Visa legalUSA’s and forhouse the ultimate transaction between
challengesfactual jury’sto the issuer, consumer,adverse ver- and merchant. The fees

*Honorable Daugherty,Frederick A. Senior Dis- cer operatingor chief officer. Based on a for-
Judgetrict for the United States mula,District Court larger regions may have a second board

Oklahoma,for the sittingWestern District byof Sevenseat. nationally,directors are elected anddesignation. separatea seat is reserved for a director who
opinion,1. In this designates jointVisa USA the represents Citicorpsmall banks. has its own

venture named as the defendant. We to itsrefer seat on the board based on the rule of automaticsimplycredit cards as Visa. appointment anyto member with more than ten
percent of the outstandingtotal volume of cards.2. The Visa USA Board itsdraws frommembers

permittedMasterCard board members are not todesignated regions,twelve electing repre-each a
sit on the Visasentative, board.USAgenerally a bank’s chief executive offi-
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Prime Issue.calledCardupscale Discoverservicesfor itsUSApay to Visamembers
Paymententity, Sears Servic-by Sears’Anotherestablishedaccording to a formulavary

operat-in(SPS), companiesotherassistsesthe association.
programs.carding credittheireligibleiswhichinstitutionAny financial

amay becomedeposit Company,insurance a1988, Trustfederalfor In Greenwood
Among its currentmember. which issuesVisa USA bankDelawareSears-owned

Motor Com-Citicorp, Fordmembership membershipare inCard, applied forDiscover
AlthoughElectric, ITT.and adopt thepany, USA,General tothe BoardpromptingVisa

tooriginally restrictedmembership wasthe this antitrustgenesis ofisbylaw which the
cards, challenge toissuing aexclusively Visa to the BoardamendmentThelitigation.

issuingfrommembersbylaw prohibitingthe 2.06,rule, Bylaw stated:
to withdrawUSAforced VisaMasterCard (a) above, permittedifNotwithstanding

v.Co.Bank &Worthen Trustthe rule. See law, corporation shall nottheby applicable
BankAmericard, Inc., F.Supp.345National any whichmembership applicantaccept for

(8threv’d, 119(E.D.Ark.1972), 485 F.2d1309 indirectly,directly Discoverorissuing,is
918,denied, 94 S.Ct.Cir.1973), 415 U.S.cert. cards, anyExpress oror Americancards

(1974). Consequently,1417, 47339 L.Ed.2d by thecompetitivecards deemedother
offer bothgenerallynowmembersVisa USA Directors; beapplicant shallanofBoard

toMasterCard, referredpracticeaVisa and if itsissuing cardsto suchdeemed be
industry duality.asin the issues suchsubsidiary or affiliateparent,

creditentry generalinto thePrior to its cards.
arena, a bankcardmusteredSears3card GreenwoodBoard deniedtheSubsequently,

investigate the alter-tosteering committee to Visa USA.applicationTrust’s
purposegeneralowndeveloping itsnatives of Corporation1990, TrustIn the ResolutionVisajoining theor USA/Master-charge card assets, including the Visa USAthesold Sears1985, introducedSearsInassociation.Card Savings andMountairiWestmembership, ofcard,Card, proprietaryits ownthe Discover Association, savings andbankruptaLoanbysolely singleaand distributedone “owned acreatedthenSandy, Searsloan in Utah.3., ton.F.Supp. at 963entity,” 819business ILC, Inc., doing businessentity, SCFCnewnationally. This en-issuedandbe marketed Financial, merging thebyas MountainWestVisa, Mast-compete withtotry intendedwas Loans, Indus-a UtahBasinbank withSandyCitibank’serCard, Express, andAmerican

Company.LoantrialBlanche, only othertheDiners’ Club/Carte
vehicle, poised towasThrough this SearsDespite Visacards.proprietarynational

itprogram dubbedVisainaugurate a nationalits newto thwartaggressive effortsUSA’s
with, card, charge card featur-aOptionPrimethe963,rival, succeededat Discoverid.

rate, the9.9% forinteresting two-tieredano feepreapproved,asinnovationssuch
Tothereafter.and 15.9%first monthstwoto cardhold-offering cash bonusesbackcards

top execu-end, DiscoversmovedIn this Searsto merchants.deeper discountsanders
initialanand orderedOptionPrimetives tolitigation, Sears wasfact, time of thisat the

Option Visamillion Prime1.5printing ofinof credit cardsissuerlargestthe individual
inadvertentlyHowever, discov-uponcards.andof cards distributednumberof theterms

print-theUSA cancelledering plan,thein VisaCiticorp,followinglargest,secondthe
Searsto excludeBylaw 2.06invokedingcompete andTovolume.4card receivablescredit

then institutedSearsfrom the association.Ex-and AmericanCardVisa Goldthewith
litigation.this antitrustanCard, introducedalsoSearspress Optima

Searsplaintiff bank and theopinion collectivizesparentSears, theCompany isandRoebuck3.
litigation.Corpo- in theinvolvedFinancial entitiesConsumercorporation of Sears

ServicesDean Witter Financialration and
wholly Sears’subsidiaries.Group, its owned 1991, million Discover24approximately4. In

argumentduring oralcourtthecounsel informed issued, ap-Citicorp hadwhilehad beencards
plaintiff Mountain-ownedWitter thenthat Dean in the market.cardsproximately 21 million

However, indesignation Sears thistheWest.
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50(b) placed proprie-would not have newII. Fed.R.Civ.P. Review a
tary card in the market.appeal, USA SearsIn this Visa contends

carry showingto its burden of Visahas faded Testimony proprietaryno3. that new
competitionwas harmful to inUSA’s conduct incards had thebeen introduced rele-

Indeed,of section USAviolation 1. Visa Bylawvant since 2.06 wasmarket en-
underscores, courtthe district conceded had although memberships inacted Visa

facts,it tried the it “would have concluded USA and MasterCard increased.
competition lettingharm tothat the from Testimony Option4. that Prime “would

greater thansysteminto the Visa isSears be a low-cost card which would be
any keepingfrom 819harm Sears out.” supported by powerful marketing and

Sears, however,F.Supp. urges983. thisat advertising strategies aon nationaljurypersuadedcase the thatfact-intensive F.Supp.level.” 819 at 986-87.preventing consumers access to the Prime
Testimony by5. Sears’ executives thatOption destroyingcard and rivals’ incentives

Card, in ofDiscover the face Primedevelop proprietaryto new harmedcards
entry,Option’s ag-would remain ancompetition.

gressive competitor.Nonetheless, onlywe focus on those rele-
Testimony intersystem competi-6. thatwhich,facts,vant antitrust when viewed most
tion will not be harmed “becauseSears,favorably underpin plenaryto our re-

Option designedPrime Visa was to50(b).view under Fed.R.Civ.P. In the con-
partreach that of marketthe thatcase, upontext of this if isthere evidence

Discover not Id.does reach.” at 987.jury properlywhich a could find Visa USA
trade,restrained we must affirm. 5A J. Testimony7. that “Sears would benefit
Lucas,Moore & J. PracticeMoore’s Federal significantly issuing Optionfrom Prime

¶ (2d 1994).50.07[2], Naturally,at 50-76 ed. OptionopposedVisa as to Prime Dis-
weigh credibilitywe do not the of the evi- separate proprietarycover or another

However,reviewingdence when the record. • card.” Id.
if the evidence is insufficient the con-“under

evidence,This which the district courtlaw,” 50(a),trolling Fed.R.Civ.P. we must
impose liability,1found sufficient to sectionjudgmententer as a matter of law for the

however, placed specializedmust be in themoving party.
province of law and 1.antitrust section We

view,Having contrarystated its but reluc- fully recognizing evolvingdo so both the
judgmenttant to ofsubstitute its for that the legal precedent objectivesand the of anti-

jury, the district court articulated factsthose regulation: improve“to people’strust lives
opinedwhich it forcould become the basis [through]... efficiencyeconomic ... more

judgment: production ...efficient [and]methods
Testimony expert,1. of Sears’ Professor through Stephenincreased innovation.”

Kearl, appropriatenessJames on the of Breyer, Cutting EdgeThe Antitrust: Les-ofcalculating powerVisa USA’s market Deregulation,sons 57 Antitrust L.J.fromby aggregating the individual market (1989). objectives771 That antitrust often
MasterCard;shares of Visa andUSA goalswith simplycollide these reminds us

his thatand conclusion Visa USA exer- imperfectis an regu-tool for the“[a]ntitrust
power throughcised market collec-its competition.”oflation Frank H. Easter-

rules;powertive to make and testimo- brook, Antitrust,The 63Limits Tex.ofny prof-“presence highabout the of (1984).1,L.Rev. 39
its.”

president, Phillip2. Dean Witter’s Pur-
III. Joint and IVentures Sectiontestimonycell’s had Sears known that

developing agreementsthe Discover Card would Section 1 inforbids re­
entry,disqualify it from Visa it of costively,USA straint trade.5 Read section 1

states, contract,part, "Every conspiracy,5. sectionIn 1 com- in ofrestraint trade or commerce
otherwise,the form trustbination in of or or
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in-andefficienciesto achieveintegratedorcontract“every conceivablemight prohibit
Brodley,Joseph F. Jointoutput.field Seewhole creaseanywhere in the...combination

Policy, 95 Harv.Co. and Antitrustactivity.” OilStandard Venturesof human of N.J.
502, (1982). virtually1, 60, 1523, AlthoughStates, 31 S.Ct. 1524221 U.S. L.Rev.v. United

However,(1911). among“the activity business516, 619 anyL.Ed. collaborative55
venture, jointliteral words jointthe Act’s amayreason’ limits be called‘rule of firms

arrangements thethose cartelsforbidding only mergers andby differ fromventures
out­whichconsequences ofanticompetitive they integrate theto whichby extentthe

justifica­businesslegitimateweigh their con-partners. A cartelof theirresources
SoilIronCorp. v. CastClamp-Alltions.” among compet-agreementa nakedstitutesCir.1988)(1st478,Inst., 486851 F.2dPipe integration ofby anyunaccompanieditors

AntitrustD. Turner&(citing 7 P. Areeda venture, partnersjointIn aresources.denied,(1978)),¶ 1500, cert.362-63atLaw as,assets, capital, technol-suchcontributeif(1989). Hence, when we ask1007U.S.488 commonfacilities to aproductionogy, or
or “un-“reasonable”practice isparticulara integration of resourcesThisendeavor.“anticompet-reasonable,” practice isifor the that cannotefficiencieseconomiccreatesspecial anti-itive,” terms withuse thesewe amongby agreementsnakedbe achieved

“Act’s basic ob-reflecting themeaningtrust Indeed, the cre-competitors. efficiencies
pro-competitiveaprotection ofjectives, the tojoint are thoseby similarventuresatedofbenefitsthebrings to consumerscess that mergers risk-sharing,resulting from —effi-and moreproducts,prices, betterlower scale, complementa-access toofeconomiesInat 486.Id.production methods.”cient dupli-ofthe eliminationry resources andultimatelylexicon, judgedpracticeathis ventures, howev-Jointand waste.cationcompeti­one which harmsanticompetitive is way:er, mergers in criticaldiffer from acompetitor. Brunswicktion, particularanot integrated thanlessthey arebecauseInc.,Bowl-O-Mat, 429 U.S.v. PuebloCorp. partners to con-they theirmergers, allow690, 697, L.Ed.2d 701488, 50477, 97 S.Ct. theother incompete with eachtotinue1099,1090, 51denied, 97 S.Ct.429cert. U.S.

market.relevant(1977); Co. v. Unit­Brown ShoeL.Ed.2d 535
1502, Se,294, 319-20, Piraino, Jr., Beyond Per RuleStates, 82 S.Ct. A.370 U.S. Thomased

(1962). A New Anti-1521-21, Analysis:510 Merger8 L.Ed.2d orReasonof
Ventures, 76 Minn.Jointtrust Standard forcon­course, reasonability is of noOf added).(1991) (italics The whole1,L.Rev. 7forpractices, exam­sequence when certain

parts.of itsthe sumgreater thanbecomesentirely of redeem­fixing, are voidple, price
agreementanHowever, remainsat its centerwe deemTheseing competitive rationales.

competitionto eliminatecompetitorsamong1, offsettingnosectionillegal underper se
way.in somesalvagingefficiency justificationsoreconomic

permits cate­approach thisper recognized“This sethem. hasSupreme CourtThe
respect to certainjudgments allegedlywithgorical ofevolving treatmentin itstension

beproved tohavepractices by jointthat ventures.agreementsbusiness anticompetitive
Northwestanticompetitive.” Music,predominantly v.Inc. Colum­In Broadcast

Stationers, Station­Inc. v. 1,Inc.,Wholesale 441 99 S.Ct.Broadcasting, U.S.Pacific bia
284, 289,Co., 105472 U.S.Printing (1979) (BMI),ery & the Court1551, 1L.Ed.2d60

(1985).2617,2613, L.Ed.2d 20286 analysisS.Ct. pera seunderto condemnrefused
price fix­toamountedlicenses whichblanketofper se and rulesharp line betweenThe

jointThe ven­participants.among theinghowever, un-especially blursanalysis,reason
Composers,Society ofture, the Americanchange: In thethe actors1 whender section

(ASCAP), creat­wasand PublishersAuthorsventure, inhere thepresentjointacase of
individ­through whichclearinghouseaed asassociation, competitive incentivesVisa USA

licensed theircopyright ownersual musicintentionallyfirms areindependentbetween
monitoredthenASCAPcompositions, andoperationsandfunctionsand theirrestrained

tions, illegal.”to beStates, is declaredforeign na-or withamong the several
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Virtually partici-the use of their work. all tives must establish and enforce reasonable
pants copyrightin partici-,the music market in effectively....rules order to function

However,pated in eschewing perASCAP. Unless cooperative possessesthe market
treatment, powerse acknowledged,the Court or exclusive“Joint access to an element es-

cooperative arrangements competition,ventures and other sential to effective the conclu-
unlawful,usually expulsionare sion that virtually always likelyalso not at isleast not as

schemes,price-fixing anticompetitiveto have anagreementwhere the effect is not war-
296,price ranted.” Id. atnecessary producton is to 105 S.Ct. atmarket the 2620-21

(citations omitted).23,at all.” Id. at S.Ct. at99 1564. Viewed
in light, efficiency justificationthis the of rejectingIn perautomatic se treatment in
increasing aggregate outputthe in the mar- cases,6jointthese venture the Court directs
ket rendered agreement procompetitive.the us instead to challengedlook at the agree-

judgement to representsitwhether theSimilarly, es-in RegentsNCAA v. Board of of
sential reason for competitors’the coopera-of Okla., 85, 104 2948,Univ. 468 S.Ct.U.S. 82
tion or merelyreflects a matter ancillary(1984), toL.Ed.2d 70 inappropri-the Court held

operation;the venture’s whether it has theapplicationthe perate of se treatment to the
decreasing output;effect of and whether itprice fixingNCAA’s horizontal outputand

price.affects Underlying these eases is angameslimitation of the collegenumber of
appreciateeffort to realitythe economic offootball negotiateteams could to televise.

particularthe business behavior toAgain assurerecognizedthe Court the horizontal
that the procompetitive goals, fact,inrestraint on arecompetition was essential to
neither undervalued mask anor reduction inproductmake the 101,available at all. Id. at
competition. Key analysisto the104 of “theS.Ct. at 2960. Under a rule of reason
competitive significance restraint,”however, of theanalysis, outputthe rule decreased
NCAA, 103,468 U.S. at 104 S.Ct. atand had the 2961increasingeffect of prices.
(quoting Soc’yNationalcooperation mayWhile necessary jus-be and of Professional
Eng’r States, 679,v.tified, 692,United 435 U.S.the 98suggestedCourt it fit a different

1355, 1365, (1978)),S.Ct.mold, as, 55 L.Ed.2d 637such isdefining“rules the condition of
appreciationthecontest, Court’s that thethe horizontaleligibility participants,the of or

mayrestraint be essential to prod-the create themanner in jointwhich members of a
uct in the first instance.enterprise understandingThatshall responsibilitiestheshare and
properly values proprietary rightsthethe and117,benefits of the total venture.” Id. at
incentives for byinnovation embodied104 theS.Ct. at 2969.
joint venture as well as concerns about free-Finally, in Northwest Wholesale Station­
riding, “the diversion of value from a busi-ers, 284, 2613,472 U.S. at 105 S.Ct. at the
ness rival’s payment.”efforts without Chica­Court looked at the efficiency justi-economic
go Sports Ltd. Partnership v.Professionaljointfications of a purchasing cooperative to
NBA, (7th667, Cir.),961 F.2d 675 cert. de­anticompetitivedetermine the effect of its —nied, -, 409,U.S. 113 S.Ct. 121expelling a member complywho did not with

(1992).L.Ed.2d 334cooperative’sone of the Rejecting perrules.
condemnation,se suggestedthe Court the We do not read the precedentCourt’s

disclosure rale plaintiffwhich excluded involving jointfrom imply anyto specialventures
membership might necessarybe to monitor treatment or differing analysis.7antitrust
the cooperative’s Indeed,of thecreditworthiness from clarifyingaside inappropri­the
members. purchasing eoopera-“Wholesale ateness of automatically invoking per se scru-

BMI, NCAA,6. and suggests See,Northwest Wholesale Station- approach.a e.g.,different Thomas
ers are emblematic not Piraino, Jr., Se,and intended to be all BeyondA. Per Rule Reason orof
inclusive or Supremeexhaustive of the extant Analysis: A New Antitrust Standard Joint Ven-forprecedent jointCourt on ventures under section tures, (1992); F,76 JosephMinn.L.Rev. 1 Brod-
1. ley, Policy,Joint Ventures and Antitrust 95 Harv.

(1982).L.Rev. 1523note, however,7. We would some theof commen-
tary jointon the antitrust treatment of ventures
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joint totiny alleged shop offeringa antitrust ers around find a rival aof venture’s
Indeed,violation, better deal.hasthe Court not articulated a

Thus, acceptif we the theapproach. pointreason un- notion that ofdifferent rule of
welfare,promotingisantitrust consumerprecedent, cooperative busi-der the Court’s

why conceptthen it is clear the of marketactivity may permitsettingin one itsness
power aplays prominentsuch inrole anti-achieve market efficiencies orparticipants to

analysis.trust If ofthe structure the mar-another,scale,of while in a similareconomies
potentialket thatis such there is little foractivity might run afoul rule ofunder reason

harmed,consumers to be we need not bereview.
especially concerned with how firms be-
have ofpresencebecause the effective1,Again, in the context of section the
competition provide powerfulwill a anti-justificationsof the procompetitivefocus for

any exploitdote effortto to consumers.practice thethe business remains ultimate
Antitrust,George Hay,A. injudged anticompetitive, Market Powerconsumer. To be the

807, (1992)60 [hereinafterAntitrust L.J. 808actuallyagreement potentiallyormust harm
Market Power].Indus., King,Inc. v.consumers. Stamatakis

(7th Cir.1992). concept965 F.2d 469 That possessesfirmConsequently, whether a
overemphasized especially maypowercannot be and is market facilitate the determina-

practice competitioncompetitor tion that the harms andalleg­essential when a successful
single competitor.not simply a Proof ofinjury at the of aes antitrust hands rival.
then, manypower,market a“[wjhenever for courts isIndeed, producers invoke the

“screen,” “filter,”9step, orcritical first orsilent,antitrust laws and consumers are this
dispositive Valleywhich is often of the case.especially pressing.”inquiry becomes Chi­

Ltd.,Liquors, Importers,v.Inc. 822Sports, at Renfieldcago 961 F.2d 670.Professional
(7th656, denied,Cir.),F.2d 666-67 cert. 484

977, 488,U.S. 108 S.Ct. 98 L.Ed.2d 486Market PowerIV. (1987). found,powerIf market is courtthe
may analy­ofproceedthen under rule reasonanalysisRule reason firstof asks

justificationsprocompetitivesis to theassessoffending competitor,the herewhether Visa
alleged anticompetitiveof the conduct. Na­USA, possesses powermarket in the relevant

(NaBanco) VISA,Carp.tional Bancard v.alleged anticompetitivemarket where the ac­
U.S.A., (11th592, Cir.),F.2d 603 cert.779tivity questionthatoccurs. The answer to
denied, 329,923, 107 S.Ct. 93479 U.S.may permitend or an abbreviatedthe suit

(1986).301L.Ed.2dinquiry.rule of reason
approach “the norm underWhile this is

powerBroadly, abilitymarket is the Act,2 of the Sherman where a firmSection
price by restricting output.8to raise “[I]n it has achievedcannot be found hable unless

abilityis to[it]economic terms the raise monopoly power dangerousor is athere
Power,so,”2price without a total loss of sales.” P. atprobability doingof its Market

¶Turner, 808,501, two-step analysis equal­Law hasAreeda & D. Antitrust at this become
See,(1978). ly helpful e.g.,l.10 Roth­power, consum- under section322 Without market

Merger try dangerDepartment of to clear of the zone.” Frank H.8. The 1984 Justice Guide- steer
Antitrust,Easterbrook,abilitypower The 63 Tex.define as of one Limits''[t]helines market of

1, (1984). “simpleprices willprofitably []to These rulesor more firms maintain above L.Rev. 17
period category probably-beneficial practic-competitive significanta filter ofa level for of the

system, leavinglegal toDept, Merger es out assessmenttime.” Justice Guidelines of theU.S. of
(CCH)(1984), only signifi-reprinted Rep.Reg.4 under Rule of those within Trade the Reason

13,103 20,556.¶ competitive injury.”cant Id.at risks of

10.Again, recognize overlaps analysispresumptions we the in9. These screens or filters are in
They "help 1 and 2 cases as did theanalysis. to screen between section sectionantitrust out

Nevertheless, the differences mustin risk of and district court.cases which the loss to consumers
underscored,sufficiently involvingbe the former conducteconomythe that there is nois small

structure; latter, "ainquiry alter therisk that doesn't marketsignificantneed of extended and that
pernicious whichinquiry wrongful market structure in the concen-lead to condemnation orwould

sapscompetitive activity power ofas of the salubrious influenceto the deterrence of firms tration
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Lines,ery Storage subject& Van Co. v. Atlas Van There is no in antitrust law more
Inc., (D.C.Cir.1986),792 F.2d 210 confusingcert. de­ than market definition. One
nied, 1033, 880,479 107 concept,U.S. S.Ct. 93 reason is that the even in the

(1987); economists,Hosp., pristineL.Ed.2d 834 Ball Memorial formulation of is delib-
Ins., Inc.,Hosp. erately attemptInc. v. Mutual 784 oversimplifyF.2d an to —for

(7th Cir.1986). working1326 purposes very complex eco-—the
nomic interactions between a number of

power query beginsThe market with differently buyers sellers,situated and
market,the determination of the relevant reality costs,each of whom in has different

is, needs,legal“that a market relevant to the Further,issue and substitutes. when
before the court.” P. H. lawyersAreeda & Hoven­ judgesand take hold of the con-

¶kamp, 518.1e, (Supp.Antitrust Law at cept, they535 impose on it nuances and formu-
1993) Supplement[hereinafter ].199S “The las that reflect administrative and antitrust

study‘market’ which one must policyto determine goals. adaptionThis legitimateis
producer (economistswhen monopoly powera has will patenthave no on the con-

vary partwith the of commerce under con­ cept), but it means that normative and
sideration. The tests are constant. That descriptive ideas become intertwined in the

composedmarket productsis of that processhave of market definition.
interchangeabilityreasonable pur­for the Healthcare,United States Inc. v. Health­

poses theyfor produced price,which are source, Inc., (1st Cir.1993).— 589,986 F.2d 598
qualitiesuse and considered.” United States By defining market, however,the relevant

Co.,v. E.I. du Pont de Nemours & 351 U.S. identifywe competethe firms that with each
377, 404, 994, 1012,76 S.Ct. 100 L.Ed. 1264 Pluggedother. power inqui­into the market
(1956). geographicWe also look to the reach ry, maywe then determine whether the al­

groupof the of sales or sellers to determine leged anticompetitive activity restrained
the relevant market. Brown Shoe Co. v. trade, is, pricethat raised or output.reduced

States, 294, 324,United 370 U.S. 82 S.Ct.
V. Issuer Market1502, 1523, (1962). Further,8 L.Ed.2d 510

ability“[b]ecause the of consumers to turn to This ease illustrates both the utili­
suppliersother restrains a firm raising tyfrom powerand difficulties of the market tool.

prices level,competitiveabove the lawsuit,the defini­ In this Sears and stipu­Visa USA
oftion the ‘relevant market’ rests on a deter­ lated “the generalrelevant market is the

mination of available Rotherysubstitutes.” purpose charge card inmarket the United
Storage, 792 F.2d at 218. F.Supp.States.” 819 Presently,at 966. the

only participants in this market are VisaproductTo define a geo-market in and
USA, MasterCard, Express,American Citi­graphic say pricesterms is to that if were

(Dinersbank Blanche),Club and Carte andappreciably appreciablyraised or volume
(Discover Card).Sears Competition amongproductcurtailed for giventhe within a

placethese five firms to their individual cred­area, constant,while demand supplyheld
it cards into a pocketconsumer’s is calledfrom expectedother sources could not be
intersystem. competition“Interbrand is thepromptlyto enter enough largeand in
competition among the manufacturers of theenough priceamounts to restore the old

generic productsame ... primaryand is theand volume.
T.V.,concern of antitrust law.” Continental

Sullivan,(quoting 12,Id. L. §Antitrust at 41 Inc., 36,SylvaniaInc. v. GTE 433 U.S. 52 n.
(1977)). 19, 2549, 19,97 S.Ct. 2558 n. 53 L.Ed.2d 568

(1977).Although concepts providethese a
shorthand for analysis,rule of reason complaint,we In allegedits Sears the
would imply applicationbe amiss to their Bylaw representedis amendment to 2.06 a con­
necessarily may problematic:facile. Each be unreasonablycerted refusal to deal which

Photo,competition.” denied, 1093,Berkey 1061,Inc. v. Eastman Ko­ 444 U.S. 100 S.Ct. 62
Co., 263, (2d Cir.1979), (1980).dak 603 F.2d 272 cert. L.Ed.2d 783



967

charge representingin volume inpurpose liongeneraltrade in therestrained 1991—
parties agreed, approximately 15.8% of theThecharge card market. Visa/MasterCard

inclearly pur-thattestimony generalestablished of the entiremarket and 11.4%and the
onlycompetition occurs chargemarket Id. at 966 n. 8.posethis relevant card market.”

is, the extentThat tolevel.at the issuer figures may suggestraw VisaWhile these
market, inoperatesitis in thethat Visa USA intersys-power in thepossesses marketUSA

market, market.not the issuersystemsthe market, parties athe have establishedtem
cards, competing withissueIts members By agreement, theparadigm.different their

or moreoffer better termsother to'each to focus oncontext of this case was intended
creditfor their individualattractive features relevantthe issuance of credit cards as the

intrasystem compe-This isprograms.card Indeed, that is the market the dis-market.
tition. jury.for the To deter-trict court defined

atomistic,market, thus, remainsThe issuer therefore,mine, possesseswhether Visa USA
bank,institution, or oth-financialeach issuer issuers,comparemust thepower,market we

being independent from another.11entityer agreedand USApoint where both Sears Visa
dispute charac-does not thisAlthough Sears level, testimonythey compete. At that from

market, it contends it at-of theterization experts established Dis-both and VisaSears
Option programits Primetempted to launch pre-largestis the second issuercover Card

“compete more effec-aegis tounder the Visa chargeonly by Citicorp in terms ofceded
By offering multi-level.tively” at the issuer is,volume, theirthat what consumers owe on

cards, OptionPrimeDiscover andple credit credit cards.
Visa, thencontended it wouldSears

figures,court’s Citi-Based on the district“strengthen competition.”
charge represented aboutcorp’s volume

market isgeneral credit card issuerIf the share,market15.8% of the Visa/MasterCard
however,market, the evidencethe relevant general purpose72% of theaggregated at

denyupon thecourt relied tothe district compareIf we issuers’card market.credit
50(b) contentionmotion belies Sears’Rule volume, calculations demonstratecharge our

rele-question the definition ofand calls into market,in the relevantCiticorp’s is 21.9%
adopted.apparentlymarket the courtvant is 5%.of Sears Discover Cardwhile that

First, the marketcourt recountedthe district at the issuer levelfigure reflectsNeither
intersystem competitor: “Visashares of each possess-through its membersthat Visa USA

nation-possessto 45.6% of thewas estimated power.es market
market;chargegeneral purpose cardwide

Nevertheless, expert, Dr. JamesSears’MasterCard, 26.4%; Express,American 20.-
Kearl, relied toupon the district courtwhomClub,Card, 5.5%;5%; and DinersDiscover

to estab-was sufficientconclude the evidence(footnote omit-F.Supp. at 9662.0%.” 819
explained hepower,marketUSA’slish Visated). share,intersystemVisa USA’sWithin

collective, ofaggregated sharesat thelookedasissuersaggregated to include MasterCard
MasterCard, have a“weand becauseVisawell, court noted the evidencethe district
rule, I thatbylaw 2.06 ... foundcollectiveoflargest“in the ten issuers1991showed

very large, as awas andthe collective shareapproxi-foraccountedVisa and MasterCard
my that the col-consequence conclusion wasmately the total48% of Visa/MasterCard

pow-marketwas an exerciselective rule oftop-ten issuers werecharge volume. The
added).(italics opined theDr. Kearler.”T, Man-Chicago, AT & ChaseCiticorp, First

membersassociationAmerica,America,hattan, Bank ofMBNA
ability to exer-and theOne, both incentiveBank, haveNationsbank, andBancChemical

They have theissuer, power.that marketciseFargo largestBank. The Citi-Wells
wasmarket sharethisincentive becauseapproximately bil-corp, $42.5accounted for

6,000 issuing E.bank. Robertof theirapproximately insti- the servicesAlthough financial11.
Choice,association, Consumers,Litan, Competition, Theseparately andare issuers in thetutions

conditions,fees, rates,setting interest and other Credit Card Indus-Impact Controls on thePriceof
19,000 "participatingapproximately members” try, March 1992.

utilizeown names andcards under theiroffer
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they protectlarge strength,and want to that market we are at a to findloss the evidence
theyshare. And also had the incentive support contrarythe districtto court’s con-

large, they keepbecause since this is can clusion.if
falling theyprices up or can make afrom standpoint,From this ifeven Visa USA

money.lot of possesses power,market Dr. Kearl’s testimo-
(italics added). ny that Visa USA exercised that market

Second, despite stipulationthe on the rele- power abilityin its to make collective rules
market,vant “the market relevant to the point jointmisses the in the context of ven-

court,”legal Supple-issue before the 199S jointtures. “A venture made more efficient
ment, 535, testimonyat the reflects that restraints,by ancillary is a fusion of the
Sears, fact, sought expand competi-in to its productive capacities of the members of the

specifically general purposetion not in the Rothery Storage,venture.” 792 F.2d at 230.
segmentcredit in acard market but of that very jointThe existence of a inventure the

byrepresentedmarket financial institutions premisedfirst instance is poolingon a of
executive,example,or banks. For Sears’ competitionresources to affect in man-some

O’Hara, stated, tryingWilliam “We were to throughner and is made functional some
compete segment general pur-in that of the cooperativeform rule-making.of behavior or
pose credit card market called the bank asso- However, clear, previ-the Court has made as

added.)segment.” (emphasisciation Visa ously discussed, cooperative conduct alone is
witness, Rosenberg,USA’s Richard ex- prohibited.not

2.06,plained Bylaw believinghe voted for
Hence, rule-making perit is not the se thatthat because a non-bank like Dean Witter did

powershould be the focus of the marketcomply requirementsnot have to with certain
analysis, but the effect of those rules—imposed Communityon banks like the Rein-

they price,whether output,increase decreaseAct,vestment competi-Sears would have a
capitalizeor entryotherwise on tobarriersadvantagetive over its bank rivals.

potentialthat rivals cannot overcome. Al-Indeed, stipulation,albeit the as the trial
though theyDr. Kearl testified “if keepcanprogressed, the “relevant market” devolved
prices up falling theyor from can make a lotinto Visa USA’s share of the defined market.

money” supportof to his conclusion VisaThus, legal transformed,the issue was equat-
possessesUSA power,market there was noing exclusion from Visa USA to exclusion

increased,priceevidence that had been out-evidence, however,from the market.12 The
decreased,put had or other indicia of anti-supportdoes not this mutation. The district

competitive activity had occurred.recognizedcourt presentlyfive active rivals
Thus,compete intersystem effect,at any eyethe level. veryOf that without on the

market, example, Citicorp representsfor 21.- rule-makingexercise of became the factual
9%, 20.5%,ExpressAmerican and Sears 5%. basis By-for rule of reason condemnation of

level, intrasystemAt the issuer where com- Consequently, rule-makinglaw 2.06. was not
occurs,petition found, par- onlythe court and the analysisdivorced from its functional but

experts agreed,ties’ the market is remark- also from the facts of the case. an‘When
ably rangeunconcentrated.13 expert opinion supported byGiven the wide is not sufficient

byof interest law,rates and terms offered eyesvarious facts to validate it in the of the or
recognizedissuers and intersystemSears’ indisputablewhen record facts contradict or

(HHI),distinguishes12. This revision of the market this Index which is used to determine market
concentration,case from v. Blue Cross & Blue Shield rejectedReazin the district court Visaof

Kan., (10th Cir.), denied,899 F.2d 951 cert. 497 shares,aggregation statingUSA's of market "the
1005, 3241,U.S. 110 S.Ct. 111 L.Ed.2d 752 agrees expertcourt with Visa's Professor

(1990), upon which Sears relies. Schmalensee that each individual issuer of Visa
and MasterCard cards should be included in theIronically, rejected13. the district court Visa analysis, resulting systemHHI ain HHI of belowargument present highlyUSA's that the market is ILC, U.S.A.,Inc.,500.” SCFC Inc. v. Visa 819concentrated, admittingsuch that Sears would 956, (D.Utah 1993).F.Supp. figure994 ThisClaytonconstitute a violation of section 7 of the
represents an unconcentrated market.discussingAct. After the Herfindahl-Hirschman
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unreasonable, duality permitted,wasit that after MasterCardopinionrender theotherwise
competed aggressively,Brooke con-jury’s verdict.” and Visa lesssupport acannot

TobaccoWilliamsonGroup, regardingLtd. v. Brown & the two cards often assumers
— 2578,-, -, 113 S.Ct.Corp., expressedinterchangeable.U.S. Other witnesses

(1993). this com-2598, 168 InL.Ed.2d concern,125 example, about tofor Sears’ threat
cautioned, “Expertarea, testi-theplex Court big player likeprofits;their own the effect a

interpretingguidea tomony useful asis manywould have on the small banksSears
facts, fornot abut it is substitutemarket association;compete Visathat the USAin

them.” Id. likely ability to become a Boardand Sears’
privy to confidential informa-member andbycited the dis-the evidenceWe believe

tion.possessedto conclude Visa USAtrict court
matter ofinsufficient as apower ismarket

justifications,Against Sears offeredthesenot endcourtAlthough the district didlaw.
two-stage intestimony strategyaaboutfinding,uponinquiryreason thatits ofrule

always planned to enter theitwhich hadunchartedpaththe for itsthe conclusion set
Discover Card and thenmarket first itswithspeculation, con-upon landscapea ofjourney

card; marketingthata low-cost Visawithharm. conse-jecture, and theoretical The
card as a DiscoverOptionthe Prime Cardliabilityfinding of based onis thequence

objectives ofprogram not meet thewouldstatements,conclusory noneandtendentious
strategy,”branding and that“Sears’ consum-ofto evidence of restraintof amountswhich

by being thewould harmed denieders betrade.14
Optiona Prime Visaopportunity selectto

Efficiency generalin thepossiblecard from choicesJustifications theVI.
Broadly, prom-charge Searscard market.two-stepreturn to theWe therefore

low-cost, competitive alternative theised a todiscussed to assess theanalysis previously
elicited, throughexisting cards andmarket’sjustifications Bylaw 2.06 toofprocompetitive

testimony, prospect of otherexpert the simi-isallegation the restraintSears’counteract
competi-potential intersystemlarly situateditmaintained insti­unreasonable. Visa USA

discouragedbeing and fromtors excludedBylaw protect propertyits from2.06 totuted
Bylawofoffering new rival cards becausecompetitors otherwiseintersystem who

2.06.entry.ofenjoy a ride at this timewould free
counsel, Katz,general Bennett describedIts

byuponthis evidence reliedMost oftechnological Visa USAadvancements
to the centralis irrelevantthe district courtsys­toand incentives for innovationachieved

First, in­question posed, however.antitrustgenerated. In a lettercompetitiontem-wide
rival, protect and maximizeatent to harmaction, heinforming of the Board’sSears

can,”theyifall the businessprofits, or “dostated, byyou phone, we“As I indicated to
1325,at isHosp., 784 F.2dBall Memorialcompetition shouldintersystembelieve that

by the anti­nor sanctionedneither actionableenhanced; membership bypreserved andbe
always“Competition, which islaws.trustoppo­theTrust Co. would haveGreenwood

tort,deliberate, intentionalnever been ahasindustryDescribing asthesite effect.”
Olympia Equip. Leasing Co.or otherwise.”small, competitorsonly three basic“we have

Co., 370,F.2d 379Tel. 797v. Western UnionEx­...... and MasterCard AmericanVisa
denied, 934, 107(7th Cir.1986), 480 U.S.cert.Discover,” concernexpressedKatzpress and

(1987).1574, 765 “MostL.Ed.2dexisting S.Ct. 94regulation ifgovernment theabout
competitors ortheirdon’t likebusinessmenor Visa USA becamecompetition diminished
Theycompetition. want toaddition, testimony for that matterthereIn waslarge.15too

onlyexplained, wastestimony, notargument Katz15. Inparticular. Sears’14. disincentiveIn
concern,scrutiny alsoarray speculation Departmentand rais- a butprovides ofthe widest Justice

representstanding the countryto had"attorneys generalconcerns about its thees around who
upinjury hoping to startsupposed of others deciding it islooking and whetherat Visabeen

Nevertheless, par-charge theproprietary cards. large."too
charting terrain.each shared in the court’sties
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money possible getting independentas abandonmake as much and its interstate author-
way making a ofmonopoly ity operate only authoritya is one of lot and under Atlas’

Thus, (amoney.” evidence that a BoardId. corporationor create a new ‘carrier
Bylaw discourage affiliate’)2.06 tomember voted for carriageto conduct interstate

price competition mayUSA re-within Visa separate operationfrom its as an Atlas
objectiveanveal a mental state but is not agent. mayagents onlyAtlas’ deal with

liabilityupon may1 bebasis which section agents.Atlas or other Atlas
“objectivelyBylawIf not anti-'found. 2.06 is agentsId. at 217.17 Several Atlas carrier

competitive bythat itthe fact was motivated policy boy-claimed groupthe constituted a
hostility competitors ...to is irrelevant.” complaintcott and filed a under section 1.

(citation omitted).Id.
thorough analy-After a and well-reasoned

What we ask under section 1 is whether sis, rejected claim,plaintiffs’the D.C. Circuit
alleged reasonablythe restraint is related to

simplybased not on the evidence Atlas did
operation and no broader thanVisa USA’s possess powernot market in the market fornecessary to effectuate the association’s busi-

carriagethe interstate of used householdNaBanco, 592,ness. 779 F.2d at 601. That
goods, onbut also the conclusion the newis, Bylaw ancillary,is 2.06 and“subordinate

ancillary enterprise,rule was to Atlas’ main[making]collateral ... the main transaction
enhancing by creatingconsumer welfare effi-accomplishing purpose,”more effective in its
ciency. improvedId. at 223. What the com-providewhich is to credit card toservices its

found,pany’s efficiency, the court was theRothery Storage,members? 792 F.2d at 224.
elimination of the free ride:ancillary,If it not itis does restrain trade in

preserveThe restraints the efficienciesa manner which alters the structure of the
byof eliminatingthe nationwide van lineand,general purpose credit card market

problem is,the of the free ride. There onthus, harms consumers?
hand, possibilitythe other no that the re-analysis RotheryWe think the in Storage

suppressstraints can competitionmarketThere,helps question.us resolve this Atlas
output.and so decrease

adopted policy prohibitVan Lines a new to
Id. at 229. This conclusion was built on theany company handlingaffiliated from inter-

BMI, NCAA,foundation of and Northwesthaulingstate both under its own name as
Wholesale Stationers.policyas underwell the Atlas name. The

preventwas intended to its affiliates from Similarly, urgesVisa USA its concern
facilities,using equipment,Atlas and services protecting propertyabout the it has created

haulingfor independentlyinterstate while years preventingover the and Sears and
negotiating contracts for their own ac- Express,18 rivals,American successful from
counts.16 Atlas announced the rule was nec- profiting by a representfree ride does not a
essary prevent agentsto benefitingits from group boycottrefusal to deal or but is rea-

ride, increasing liabilityfrom a free Atlas’ for sonably necessary op-to ensure the effective
shipments usinginterstate while Atlas’ re- eration of its credit urgescard services. It

anysources without attendant return of reve- Bylaw “free-riding,2.06 avoids an unlevel
nue. field,playing and the added costs that Sears

required any movingAtlas has that compa- imposewould by takingon VISA members
ny doing agent advantagebusiness as its must not operating systemsof a brand and

independent op-conduct only nothinginterstate carrier that it not had done to create
Thus, agent,erations. a carrier in compete against.”order but had chosen to Visa

agent,to continue as an Atlas must either USA contends Sears does not need Visa USA

is,policy responded deregula-16.The new as to longerwell 17. That its interstate rivals can no
competemoving industry. Although haulinginregulatorytion of the interstate both as Atlas
agents independent agents. policy,and as Thefigured analysis,constraints in the the resolution
then, analogousis to the rule at issue here.dependentof the central was not on thatissue .

context.
Express18. We note that American has never

participated in this lawsuit.
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important-Moreto its local market.and cannot accessrelevant marketcompete in theto
venture, largest agen-ly, joint “the newscard theonly a low-costit can issuedemonstrate

factually unique: gatheringits newscy,” washelp.with USA’sVisa
capacity could not beand dissemination du-pretext.justification isurges theSears

in arepresented and of itselfandplicatedease, the selec-isthe issue whether“In this
13, 65nonmembers. Id. atlimitation onby Bylaw 2.06imposed Visa’stive exclusion

at 1421.19S.Ct.aslegitimate purposesancillary to Visa’sis
much-quot-distinguish thealsocon- We wouldindustry association.” Searsopenan

venture, Skiing Aspenlanguage Aspenin Co. v.joint edis a networktends Visa USA
585,Highlands Skiing Corp., 472 U.S. 105actuallyintegrative efficienciesone whose

(1985) (ski2847, compa-86 L.Ed.2d 467To ac- S.Ct.membership increases.grow as its
anparticipateto inny’s decision not all-analogy a research ven-tocept USA’sVisa
2). Inlift ticket sectionre- mountain violatedture, talent andexpending individualone

ease, justifiedcompany itsthat defendantlaboratory only to be skiin a smallsources
offeringresearchers, an all-mountainar- refusal to continueSearsinclude rivaltoforced

dutyasserting it had no tobylifteveryone gets into ticketprotestsItgues, naive.is
joint marketing competitor.with asupport, engage inexcept itself. InSearsVisa USA

observing:exclusionary responded bythe bulwarks of The Courtrelies onSears
conduct cases. duty toof a transact businessThe absence

is, respects,in someanother firmwithpoli-precedent ornot believe eitherWe do
independentcounterpart of themerely theForposition, however.cy compels Sears’

right to hisselectbusinessman’s cherishedR.R.TerminalStates v.example, United
highassociates. Thecustomers and his507,Louis, 883,224 32 S.Ct.U.S.Ass’n St.of

right toplaced on thevalue that we have(1912) (joint railroadventure56 L.Ed. 810
firms doeswith other notrefuse to dealCompany,acquired Terminalcompanies that

right unqualified.that the ismeanMississippibridge acrosswhich controlled
Louis, (footnoteRiver, at St.approaches, 601,and terminal 2856 omit-105 atId. at S.Ct.

facilitiespermit ted).use of right,admit rivals to that the Courtqualifyingmust In
terms), anondiscriminatory involved 2 the refusalon in context of sectionnoted the

Louis,extraordinary” impor-in St. makingsituation of “an“most the effectto deal had
case, in ain this patternbase our conclusion of distribution thatchange“and in awe tant

405,measure, atupon that fact.” Id.large competitive market andoriginated in ahad
setting,In mandat- yearsthat ... Ski32 at 513-14. for several Co.’spersistedS.Ct. had

companies admit all-Aspenrailroad ticketing the combined the wasdecision to terminate
jointmerely permitted ancompetitors monopolist to makebytheir athus a decision

“The defen- ofownership of common facilities. the character theimportant change in
anything 603-04,ex-or at 2858.had not built created 105 S.Ct.dants Id. atmarket.”
existing facil-to take overcept combinationa present in thisisNone of these conditions

¶ 736.1, at 841.Supplementities.” 1993 alter the characterBylaw notcase. 2.06 did
orcredit card marketgeneral purposeof thev. UnitedSimilarly, Associated Press

of distribution.any present pattern1, 1416, changeStates, 89 L.Ed.65326 U.S. S.Ct.
tofrom access thisit bar(1945) Id. Nor did Searsgathering(joint newsventure2013

couldno evidence Searsmarket. There wastoprovide accessmust reasonableagency
VisaOption card withonly a Primefirms), joint introducea venturenever statedexcluded

exclusionhelp that Visa USA’sorprohibi- USA’sanyone. Court’sexclude Thecannot
fromSearsjoint disabledfrom its venturewas fo-membership restrictiontion theof

under the Discoverdeveloping new carditsoperation of theonparticularly thecussed
nothere was evi-importantly,Moremantle.itself, Associatedan individualwhererule

consumers, the focusbylaw harmsdence theveto a rival’ssinglycouldmemberPress

Limiting Principles, 58Epithet in Meedare AnPressRailroad and19. Terminal Associated of
(1990).facility analysis anti-in L.J. 841the essential Antitrustthe ofroots

Areeda,Phillip Essential Facilities:E.Seetrust.
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Indeed,alleged dissipates preemptiveof the violation. the evidence ther the strike Visa
market, general attempted by injunctivecurrent in requestingestablished the USA re-

structurallypurpose competi- Claytoncredit cards is lief under section 7 of the Act. The
tive, targetingissuers different reasoning underpinsconsumer which our reversal of

market,Ingroups and consumer needs. this pres-the district court’s order and leaves the
already competes vigorously. Surely,Sears unchangedent entities in the market obvi-

goal compete effectivelyif its is to more scrutinyin. Claytonates under section 7 of the
market, objectivethat we do not believe this Act. properlyThe district court denied re-

proverbial sparrowconstitutes the the Sher- lief.
protects. producer’sman Act “[A] loss is no We therefore REVERSE the district

laws, protectconcern of the antitrust which holdingcourt’s order Visa USA liable under
suppliers suppli-consumers from rather than However,1section of the Sherman Act. we

Indus.,ers from each other.” Stamatakis injunctionAFFIRM its denial of an to Visa
F.2d at 471.20965 ClaytonUSA under section 7 of the Act for

justification bylawVisa USA’s theGiven is opinion.reasons consistent with this
necessary prevent free-ridingto in a market
in pricewhich there was no evidence was

outputraised or ordecreased Sears needed
card,developVisa USA to the new we are

policyleft with a vast sea of commercial into
imposewhich Sears would have us wade. To

RESOLUTION TRUST CORPORATIONliability refusingon Visa USA for to admit
Savingsas Receiver for First Federalbylaw openorSears revise the to its mem-

Diamondville, Wyoming,Bank ofrivals, think, Plain­bership intersystemto we sucks
tiff/Appellee,judiciary riptidethe into an economic of con-

trived market forces. Whatever currents v.
imagines wronglySears Visa USA has creat-

Kimbrough LOVE,Williamed, bywe believe can be better corrected the
Defendant/Appellant.marketplace itself. The Sherman Act ulti-

No. 93-8051.mately protectmust competition, not a com-
petitor, temptedand collapsewere we to the Appeals,United States Court of
distinction, continuingwe would distort its Tenth Circuit.
viability safeguardto consumer welfare.

26,Sept. 1994.
VII. Conclusion

Reversal of the district court’s order
50(b)denying Visa USA’s Rule fur-motion

Indeed,20. question jointthe abilitywhen becomes whether venture the to select its members
reasonably necessarythe restraint is to achieve might encourage forego riskyalso firms to

joint goals, "[ejxclusivitythe venture's of venture hope being gainendeavors in the of able to
membership generally regardedwill not be as through litigationaccess antitrust to the fruits

¶ 1506,suspect.” Supplement1993 at 1115. Thus,of the successful endeavors of others.
DepartmentThe of Justice has stated: Department generallythe [of Justice] will be
[Selectivity membership jointin the of a joint policyconcerned about a venture's of

joint pro-venture often enhances a venture's (i)excluding onlyothers if an excluded firmcompetitive potential. Forcing joint ventures competecannot in a related market or marketsopen (ormembership competitorsto to all to joint... in which the venture members areproduct jointlicense the of an R & D venture currently exercising powermarket withoutlicenses)to all who seek would decrease the
(ii)having jointaccess to the venture and therejointincentives to form ...ventures For exam-

is no reasonable basis related to the efficientple, inabilitythe to exclude those who would
operation joint excludingof the venture forventure,bring nothing jointlittle or to the or
other firms.risks,fullythose who would fail to share in the

Department, OperationsJustice International An-efficiency jointwould decrease the of the ven-
(Nov. 10, 1988)Policytitrust Enforcement 42expectedture and reduce the reward from

(CCH 1506,¶Supp.) (quotedsuccessfully accomplishing joint Supplementin 1993the venture's
1115).policymission. An enforcement that denied a at


