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maehinegun was for a criminalthat the not
purpose.”

gunmachine been inHad the found defen-
example,shop,dant’s machine for we would

KRAVITCH,Before Judge,Circuitsetting pre-a different from the onehave
CLARK, Judge,Senior Circuit andundeniable, however,sented. It is the evi-

*,PITTMAN Senior Judge.Districtin this case is thatdence defendant was
transporting partially guna hidden machine

BY THE COURT:unexplainedfor an reason. It is also undeni-
Appellant’s appellee’s jointand motion fordiscovered,gunable that the itwhen was

22,Septemberwithdrawal of the opin-1992already had been modified the “chal-and
ion, published 1253,at 972 granted.F.2d ismet,lenge” leaving logicalhad been thus no

connection between the defendant’s excuse Appellant’s jointappellee’sand motion for
possession gun beingthefor and fact the was affirming appellant’s conviction,an order va-

transported without reason. When these cating appellant’s remandingsentence and
coupledfacts are Mr.with Warner’s threat to resentencing pursuantfor to 18 U.S.C.

gun,use a even if there acould have been 924(a)(2),§ with instructions that the district
legal accept sentencing theory,reason to his apply provisionscourt not the of 18 U.S.C.

supports application.no factual basis its 924(e),§ granted.is

REVERSED,The sentence is theand Appellant’s appellee’s jointand motion that
resentencingcase is REMANDED for in appellee’s petitionthe rehearingfor be de-

conformity opinion.with this granted:nied as moot is
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display publicin the forum at hand will not
convey messagethe that the state is endors-
ing, and establishing,thus the group’s reli-
gion. Accordingly, we reverse.

I.

Appellants are Chabad-Lubavitch of Geor-
(Chabad)gia and Rabbis Yossi New and

Lerman,Yossi both of whom are members of
Chabad." Chabad is the local affiliate of Cha-

Lewin, Levey, bad-Lubavitch,Nathan A."Stuart David S. nonprofita religious organi-
Cohen, Miller, Cassidy, Lewin,Larroca & throughoutzation with countryoffices this

DC,Washington, plaintiffs-appellants.for and around the world. Chabad-Lubavitch
seeks to minister to the needs of the JewishLerer, Gen.,Ray Atty.Asst.0. Sr. Atlan-
community; primary goalits is to reawakenta, GA, defendants-appellees.for
Jews’ interest their heritage.in Jewish

1989,In soughtChabad per-and obtained
Georgiamission Building Authorityfrom the

and the- Governor’s office to erect and main-TJOFLAT, FAY,Judge,Before Chief
tain a Chanukah plaza2menorah1 on the inKRAVITCH, HATCHETT, ANDERSON,

Capitol Buildingfront of the duringState theEDMONDSON, COX, BIRCH, DUBINA,
eight-day celebration of DuringChanukah.BLACK, CARNES, Judges.and Circuit

period,that continuously displayedChabad
owned,privately tall,its fifteen-foot stainlessTJOFLAT, Judge:Chief

steel menorah plaza. bright yellowon the A
case,In this a state refuses to aallow sign proclaiming “HAPPY CHANUKAH

religious group to erect and maintain a reli- from CHABAD accompaniedOF GEORGIA”
gious display publicin a forum within a core addition,the menorah. In at sundown each
government building for the duration of an day, forty-fiveChabad conducted a minute
eight-day religious holiday. The state claims candle-lighting ceremony. Other than dur-
that the Establishment Clause of the First ing ceremony, representativethis no Chabad
Amendment, prohibitswhich it from estab- stayed with the menorah.
lishing religion, requires denya that it the

1990,In again sought per-October Chabadrequest.group’s religious group,The con-
mission to erect and maintain its menorahtending that the refusalstate’s denies the

accompanying sign plaza duringand on thegroup’s rightFirst Amendment of free
respondedChanukah. The Governor’s officespeech, injunction requiringseeks an the

by informing permissionthatChabad todisplay.state to allow the
erect the Georgiamenorah would turn on theThe courtdistrict concluded that the state
Attorney forthcoming opinionGeneral’s let-compelling avoidinghad a interest in an Es-

implicationster on the constitutional of Cha-violation,tablishment Clause and it therefore
display.-bad’s intended menorahreligious group’s applicationdenied the for

injunctive relief. Attorney opinionWe conclude that no such The General’s letter is-
present 30, 1990,interest in Althoughis this case. the onsued November and concluded

compellingstate has a in avoiding allowing eight-dayinterest that Chabad’s intended
Clause, displayviolations of the Establishment would violate the Establishment

granting group’s requestthe to maintain its Clause of the First Amendment.3 On De-

menorah, nine-pronged plaza largely1.The Chanukah a can- 2. The is a concrete area that abuts
delabrum, steps Building.Capitolthe of theprincipal symboltheis of that Jewish
holiday.

provides3. The Establishment Clause that “Con­
gress respectingshall make no law an establish-­
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granthad denied. declined to the3, denied Cha- court WeGovernor’s officethecember
relief, appeal.The and Chabad dismissed itsdisplay the menorah.torequestbad’s

however,indicated, that Chabad couldoffice 9, 1991, requestedJanuaryOn ChabadDe-candle-lighting oncelebrationaconduct from office topermission the Governor’sChanukah,18, night of ifthe lastcember plaza inplace a menorah either on the frontplazafrom thethe menorahremovedChabad Capitol CapitoltheBuildingthe or insideofceremony.following the
Rotunda for the duration of Chanukah 1991.

open spaceis an under thebeginto at sundown on The RotundaChanukahWith
11, 1990, Capitol Building.brought this suit in the center of theChabad domeDecember

Governor,against the7 theDecemberon decade,past Georgia openedhastheOverGeneral, Secretary of ofAttorney the State citizenryGeorgia’sto forthe Rotunda theirof the Geor­Actingthe DirectorGeorgia, and andexpressive activities secular reli-bothAuthority (collectively “Georgia”gia Building
programsin nature. that havegious Secular“State”). Alleging Georgia’s de­thator the in aplace the Rotunda include Mentaltakenrequest to and maintain anial of its erect event, Saya “Just No”Health AwarenessCapitolplaza of thethe in frontmenorah on event, for theOrganizationa National Re-

violat­Building for the duration of Chanukah conference,Marijuana pressof Laws aform'speech,4freerightAmendment ofed its First conference,Family aGeorgia Council newspreliminary permanentsought andChabad
group press confer-“Parental Notification”requiring to allowinjunctive relief the State ence, “Georgia Rightsand a to Abortion”

display.5the
Religious programspress conference. held

complaint, byfor Rotunda included invocationsfiling appliedits Chabad in the haveOn
(which, presenta-ifrestraining is- a Methodist minister at the annualtemporary ordera

state-sponsoredsued, grant organization of a Christmas tree andin effect the a tionwould
11,injunction). December two Holocaust Commemoration ceremoniespreliminary On

applica- religious Additionally,court Chabad’s with benedictions.the district denied
order, groups anddispositive the certain have erected maintainedtion. In districtits

that, displays foralthough had unattended in the Rotunda vari-Chabad acourt found
time, eighteen-right periods includingthe meno- of anto exhibit ousFirst Amendment

plaza public duringa Indian Daub Hutplaza the is foot tall Wattle andon the becauserah
(fiveforum, subject Heritage days),Indianright was to the the annual WeekGeorgiaits

byAuthority’s forty-one poster sponsoredrestric- a theBuilding content-neutral exhibit
(eight days),private citi- Atlanta Jewish andpolicy, prohibitswhich Federationtive-use

objects, thirty-five flag duringas the meno- a “Internation-placingfrom such exhibitzens
(five days).rah, plaza.the al As the district courtpublic property, such as Week”on

Chabad, found,subsequently Georgia permittedhasF.Supp. at 1066-68. Cha-752See
cultural, educational,immediately moved this and other histori-appealed and thesebad

cal, religious place inthe district and events to take thegrantto the coercive reliefcourt

right protectedreligion." amend. I. The 4. First Amendment is fromU.S. Const. Thismerit of
infringement by the Fourteenth Amend­stateperceivedAttorney General no Establishment

1,of Educ.,SeeEverson 330 U.S.ment. v. Boardallowing theproblem in Chabad to holdClause
504,8, 507-08, (1947).L.Ed. 71167 S.Ct. 91(at dayceremonycandle-lighting eachsundown

Chanukah) plaza removed thein the if Chabadof sought 42under5. Chabad this relief U.S.C.following ceremony. Chabad-­the Seemenorah (1988), pertinent part:§ 1983 which states in1063,Harris, F.Supp.v.Ga. 752Lubavitch of who, statute,Every anyperson under color ofletter,(N.D.Ga.1990). opinion theIn his1065 ordinance, custom,regulation, usage, anyor of
Attorney that the Establish­General concluded subjects, subjected,State ... or causes to be

Georgia Buildingprecluded Au­thement Clause any personcitizen of the or otherUnited States
exhibiting displaythority in thea Christmasfrom jurisdiction depriva-within the thereof to the

BuildingBuilding’s Au­Capitol TheRotunda. rights,any privileges,tion orof immunities
display,thority planned laws,to the whichintroduce by the andsecured Constitution shall be

nativity a law,a scene and partyconsist of live injuredwould atliable to the in an action
tree, ceremonyreligious equity, proper proceedingwith a andChristmas suit in or other for

prayers. redress.Id.
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“content-neutral,pursuant Supremeto a The “long recognizedRotunda Court has
first-come,equal policy ... on a first-­ that protection[theaccess First Amendment’s] does
parties.” not spokenbasis to all interested Cha­ end at theserve or written word.”

Miller, Johnson, 397, 404,v. 976 F.2d Texas v.bad-Lubavitch Ga. 491 U.S. 109of
(11th Cir.1992). 2533, 2539, (1989).app. S.Ct.1386 at 1390 105 L.Ed.2d 342

Our sister recognizedcircuits have as a mat­Chabad,25,1991,April havingOn received
ter of course that displaying religiousa sym­response January request,no to its 9 amend-

protectedbol is speech under the Firsted, court, complaintwith leave of the it had
See,Amendment. e.g., CityKreisner v. of7,filed on December 1990. The amended

(9thDiego, 883, Cir.1993);San 988 F.2d 891complaint presented two First Amendment
SeparationAmericans United Churchfor ofI,injunctiveclaims for relief. In count Cha-

City Rapids,and State v. Grand 980 F.2dofrequirethebad asked court to the State to
(6th1538, Cir.1992) (en banc);1542 Doe v.displayit to its menorah for theallow dura-

Small, (7th611, Cir.1992)964 F.2d 618-19plazation of Chanukah 1991 on the in front
(en banc); Johnson, 406,491 U.S. at 109cf.II,Capitol Building; inof the State count

at (burning flagS.Ct. 2540 American pro­isasked the inChabad for same relief the
speech Amendment);tected under the FirstCapitol Building.Rotunda of the

Indep.Tinker v. Des CommunityMoines
7, 1991,On November Chabad moved for Dist., 503, 505-06, 733,Sch. 393 U.S. 89 S.Ct.

■summary judgment on count II.6 The next 736, (1969)21 L.Ed.2d (wearing731 a black
day, summaryGeorgia judgmentmoved for protected speech).armband is agree.We

5, 1991,on both counts. On December the
court, concluding thatdistrict concern for The properlydistrict court identified

violating gavethe Establishment Clause the Georgia’s exclusion of Chabad’s menorah dis­
(and valid)compellingaState thus reason for play from solely uponthe Rotunda as based

denying request, granted Georgia’sChabad’s religiousthe content speech.of Chabad’s A
summary judgment.7motion for im­Chabad state’s displaycontent-based exclusion of a

mediately appealed, challenging the district public permissible onlyfrom a forum is if the
dispositioncourt’s of count AII. divided scrutinyexclusion withstands strict review.

affirmed, full,panel adopting,of this court in Kokinda, 720,See United States v. 497 U.S.
granting summarythe district court’s order 726, 3115, 3119,110 S.Ct. 111 L.Ed.2d 571

judgment. Chabad-Lubavitch Ga. v. Mil­ (1990)of (“Regulation speech propertyof on
Cir.1992).ler, (11th April976 F.2d 1386 On that the expresslyGovernment has dedicated

5, 1993, granted petitionwe Chabad’s for activityspeechto is ... examined under
rehearing en banc. Chabad-Lubavitch scrutiny.”).of scrutiny,strict strict weUnder

Miller, (11th Cir.1993).v.Ga. 988 F.2d 1563 Georgia’scannot countenance exclusion of
displayChabad’s from the Rotunda unless

Georgia can demonstrate that the exclusionII.
“necessary compellingis to serve a state

providesThe First Amendment that “Con- -narrowlyinterest and that it is drawn to
gress make ... abridgingshall no law the —Freeman,thatachieve end.” Burson v.Const,speech.”freedom of U.S. amend. I. —, —, 1846, 1851,112U.S. S.Ct. 119Religious speech enjoys sanctuary within the (1992). GeorgiaL.Ed.2d 5 satisfies' neitherVincent,First Amendment. See Widmar v. scrutiny.ofstandard strict263, 269, 269, 274,454 U.S. 102 S.Ct. 70

(1981) (“[Rjeligious A,worship subpartL.Ed.2d 440 and In Georgiawe demonstrate that
speechdiscussion ... are compellingforms of and asso- has failed to articulate a state

Amendment.”).protected byciation excludingthe First interest in the menorah from the

Georgia Building publish6. conceded that the 7. TheChabad district court did not its order
content-neutral,Authority’s policy,restrictive-use granting summary judgment.the State The or-

prohibits private placingwhich citizens from ob- appears appendix panelder an opinionas to the
jects public property,on theforeclosed relief it affirming disposition.the district court's See
sought Georgiain count I and that was entitled Chabad, 976 F.2d at 1387.

prevailto on that count.
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speech publicin fo-that based restriction on aparticular, observeIn weRotunda.
rum”).that it must exclude Cha-Georgia’s claim

avoid an Establishmentdisplay tobad’s Georgia would vio­To determine whether
improperly gives short shriftClause violation by allowinglate the ClauseEstablishment

publicas a forum.statusto the Rotunda’s privatelyto meno­displayChabad its owned
B, briefly that even ifsubpart noteIn we Rotunda, inpublicin the a forum locatedrah

compellinga state interestGeorgia does have government building, turn to thea core weRotunda,menorah from theexcludingin the Kurtzman,v. 403test established in Lemonnarrowly tonot tailoredistotal exclusion 602, 2105,91 29 745U.S. S.Ct. L.Ed.2d
that interest.achieve (1971). Although test criti­that has been

severely,8cized it still controls our Establish­A.
Chapel,inquiry.ment Clause See Lamb’sfirst of strictsatisfyTo the standard — 7,at — n. at 2148 n. 7U.S. 113 S.Ct.that ex­scrutiny, Georgia must demonstrate

survives);(noting yetthat Lee v.Lemondisplay frommenorahclusion of Chabad’s —Weisman, —, —, 112 S.Ct.U.S.compellinga inter­statethe Rotunda serves 2655, (1992)2649, (declining467120 L.Ed.2donly inter­oneGeorgiaest. advances such Lemon).toinvitation reconsiderwit,est, avoiding a violation of the Estab­to
construct,To fit thisthe case within Lemon’slishment of First Amendment.Clause

Widmar, 271, identify governmentpreciselyat 102 at must what454 U.S. S.Ct. weSee
(“[T]he University responsibleof the “action” would be for Chabad’sinterest [state]275

(if allowed)speechobli- and then ascertain wheth-complyingin its constitutionalwith
. passthat action would constitutional mus-gations Clause]the Establishment er[under

course, grantsGeorgiaBut ter. As a matter ofmay compelling.”).asbe characterized
Kreisner, speakers(suggesting equal unimpededat and accessprivateF.2d 892see 988

“raised, Rotunda, designated public forum.never to the athat the Court butWidmar
go,resolved, avoiding may speakand andquestion whether an Its citizens comethe

listen, condemn,applaud andprovides preachand andviolation aEstablishment Clause
blaspheme they please.9 Georgiaas neitherjustifying a content-compelling state interest

test,See, e.g., Chapel notingMoriches and that it is "neither useful nor8. Lamb’s v. Center
2141,Dist., — U.S. —, —, McConnell,practical”);S.Ct. Michael W. Accommoda­School 113

J.,2149, (1993) (Scalia, 1, (notingReligion,concur­124 L.Ed.2d 352 tion 1985 S.Ct.Rev. 58-59of
ring judgment) (likening Supremetothe Lemon test test to Courtin the irrelevance of the Lemon

late-nightghoul decision-making). expresseda movie that"some in horror The Court itself has
graverepeatedly up its and shufflessits in adherence Seereservations about its to Lemon.

abroad, 668, 679,being repeatedly and bur­killed Lynch Donnelly,after v. S.Ct.465 U.S. 104
655-56,ACLU, 573,ied”); 1362,1355, (1984) (”[W]eAllegheny 492 U.S.v. 604 have79 L.Ed.2d

3086, (1989)3134, 106 L.Ed.2d 472 unwillingness109 S.Ct. repeatedly emphasized to beour
J., dissenting(Kennedy, concurring partin and singleanyto test or in thisconfined criterion

part) con­(questioning (“In cases,wisdom of the Court’s area.”);in two thesensitive id. Court
test); Wallace v.tinued to the Lemon ");adherence applyeven Lemon Mueller v.did not the 'test.'

112, 2479, 2519,38,Jaffree, Allen, 3062, 3066,388, 394,472 U.S. 105 S.Ct. 463 103U.S. S.Ct.
J.,(1985) dissenting)(Rehnquist,86 (1983)L.Ed.2d 29 (Suggesting thatL.Ed.2d 721 Lemon77

(The history"has no in the ofLemon test basis sign-­"provides helpfulthan [a]test 'no more
interpret,to difficult tothe amendment it seeks is dealingposit]’ in with Establishment Clause

results.”);apply yields unprincipled Com­ McNair,challenges”and (quoting v. U.S.Hunt 413
ment, byRodriguez, KilledRaul M. God is Dead: 741, 2868, 2873,734, 93 923S.Ct. 37 L.Ed.2d

Jurispru­Fifty Establishment ClauseYears (1973))).of
(1992)dence, 1155,Mary’s23 L.J. 1167-68St.

is, course,­ subjectcitizenry’s to9. The conduct of(noting yielded inconsis­"the Lemon test hasthat
time, place, and man-results,” reasonable content-neutralerraticallyapplied by thehas beentent

regulations. LegalCourt, ner See Cornelius v. NAACPsubjected to considerableand has been
Fund, 788, 800,Cases, 163, Educ.criticism); & 473 U.S. 105 S.Ct.Leading 106 Harv.L.Rev. Def.

3439, 3448, (1985);(1992) 87 L.Ed.2d 567 UnitedStates(noting Supremethat andscholars259-60
1702,Grace, 171, 177,v. U.S. 103 S.Ct.severely 461have criticized theCourt Justices alike

1707, (1983); Perrytest); Ass’nChopko, Religious 75 L.Ed.2d 736 Educ.AccessMark E.iemon
Ass’n, 37, 45,PerryFunding, Localv. Educators’ 460 U.S.Programs andto Public Governmental

955,645, 948, (1983).(1992) In(arguing for 103 S.Ct. 74 L.Ed.2d 79465460 Geo.Wash.L.Rev.
case, BuildingGeorgia"aptly none. Thethe Lemon this there arethe abandonment of named”
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conduct,disapproves such no of the test becausenor its neutral treatment ofapproves
mightor controversial it displaymatter how sordid Chabad’s would' advance the secular

aloof;Instead, itthe state remains purpose providingis of an arenabe. for its citizen-
in,toward, pri-the ry’sand uninvolvedneutral exercise of the rightconstitutional to

speech. Widmar,speech. 271,vate free See 454 U.S. at
(noting approval102 S.Ct. at 275 with thatfor itsseeks access to the RotundaChabad

appellatethe district and courts held that “anreligious speech pursuant to a neutralprivate
open-forum policy, including. nondiscrimina-policy; specialit aopen-access not seekdoes

against religious speech,tion would have awaydispensation. In no doesstate-granted
680,purpose”); Lynch,secular 465 U.S. atdisplay on its cf.Georgia seek to exhibit the own

(“The104 at 1362S.Ct. Court has invalidatedbehalf; displayit neither solicits the nor
legislation governmentalor action on thepreferentialprovides with treatment.Chabad
ground purpose lacking,that a secular wassum, Georgia neutrally opens the RotundaIn

onlybut when it has concluded there was nopublic speakers,forum to allas a available
question activitythat the statute or was mo-to its constitu-and Chabad seeks exercise

wholly considerations.”).by religioustivatedright speak publicin that forum.tional to
Therefore, the state “action” that we must

Similarly, Georgia would not violategrantingunder the Lemon test is thereview
prongthe third of the Lemon test becauserequest pursuantof to the neutralChabad’s

allowing display,the waymenorah in noopen-access policy.
entanglewould religion.the withState

Having thatidentified the state action Georgia’s open policy precludesaccess the
responsible speech,be for Chabad’s wewould making religion-based inquiries—State from

Lemon,determine,must now under whether as, example,such for determining what con­
Georgia would contravene the dictates of the religious speech mightstitutes en­—which
Establishment Clause if it allowed Chabad to the,gender entanglement religionstate with

duringmenorah in Rotundaexhibit its the that the obligatesEstablishment Clause
The Lemon test instructs thatChanukah. Indeed,Georgia Georgiato avoid. would

Georgia would violate the Establishment entanglement by excludingrisk certain
(1)Clause if such action a secularlacked- speech ground religious.on the that it is See

(2)purpose, primarythehad effect of ad­ Widmar, 11,454 U.S. at 271-72 & n. 102
(3)vancing inhibiting religion,or or fostered (greaterat 275 & n. 11 entangle­S.Ct. risk of

entanglement religion.excessive state with through religious speechment exclusion of
Lemon, 612-13,See 403 U.S. at 91 S.Ct. at forum).public majestyfrom Part of the of

that, pursuant2111. conclude to its neu­We public gov­the forum is that it insulates the
open-access policy,tral which would allow necessity scrutinizingernment from the of

private messageto disseminateChabad its the, citizenry’s speech.content of the
Georgiaon the same terms as allows other Through policya broad of content-neutral

theirs,speakers Georgia mayto disseminate inclusion, public uniquelythe forum is situat­
-grant requestChabad’s for access to the ed to avoid the need for the toState make

Below, 1,subpartRotunda. in we consider religion-based exclusionary judgments and
test;prongsthe first and third of the Lemon entanglementtherefore risk unconstitutional

2,subpartin we theaddress second. religion.with

1.

2.Georgia properly suggestnotdoes
Georgiathat it breachwould either the first or the concentrates its attention on

prong by allowing prongthird of the Lemon test the second of the Lemon test and
display arguesin allowing displaythe Chanukah menorah the Rotun­ that Chabad to a

Georgia prong dayswould not in eightda. violate the first menorah the Rotunda for the of

content-neutral,Authority’s policy app.restrictive-use F.2d 1386 at 1389.
Chabad,applydoes not in Rotunda. See 976the.
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597, 109 at 3103.492 U.S. at S.Ct.effect of beliefs.”primarythehavewouldChanukah

case, setting inparticular physicalIn this theAllegheny,“In the Su-religion.advancing
display its Chanu-intends towhich Chabadcontent intosomebreathedpreme Court

public located in ais a forumkah menorahex-prong. The CourtsecondLemon’s
building.governmentcorehasLynch, the Courtplained “[s]incethat

that, evaluating the effectwhenmade clear that, by per­Allegheny, heldIn the Court
under the Establish-conductgovernmentof group’s display ofmitting a Roman Catholic

Clause, whethermust determinewe creche,ment religious symbol, on the Grandaa
Courthouse,action is suffi-challenged governmental County “the‘the theofStaircase

by ofadherentsciently likely perceivedto part’be of the build­‘main’ and ‘most beautiful
an endorse-controlling county government,”asdenominations the seat ofingthe that is

disap- 599, 109 3104, countyas ament, by the nonadherents at theand 492 U.S. at S.Ct.
” conveyed message that it en­religious unmistakablychoices.’ 492 U.S. aproval, of their

and,religious message597, (quoting School the creche’sat 3103 dorsed109at S.Ct.
373,Ball, thereby, Clause.violated the EstablishmentRapids v. 473 U.S.Dist. Grandof

held,argues, the district court3216, 3226, Georgia andL.Ed.2d 267390, 87105 S.Ct.
of thisAllegheny controls the outcomethat(1985)).

argument is not without somecase. This
a. ostensiblyillusory appeal. Arguing from

analogy, Georgia contends that it tooclosecreate thethat it wouldGeorgia contends
byClausewould violate the Establishmentperceptionconstitutionally impermissible

Chabad, group,a Jewish to dis­permittingreligion if it allowed Cha-athat it endorsed
menorah, religiousplay predominantlyaitsin the Rotunda.10display a menorahbad to

Rotunda, gov­Capitolin a coresymbol, theCourt,Allegheny “ourwith theAs it was
building.ernmentthewhetheris to determinepresent task

however,menorah, nothing to‘particu- Allegheny,in has next to[its]display ... theof
Allegheny publicnot a],’ case.11 isthe ef- do with thissetting[ [would create]physicallar

AlleghenyThereligious This case is.disapproving forum case.endorsing orfect of

is, effect, any minimallythough person, andcontending, Georgia a reasonablein assert-In so10.
person, endorsement isknows that noright prevent the state from informeding peoples’ tothe

intended, conveyed, bymoreover, adherence to the tradi-orGeorgiaestablishing religion; is im-a
Small,doctrine”);behest, public v. 964forum Doethat, tionala court wouldplying at a citizen's

Cir.1992) (Easterbrook, J.,611, (7th630F.2ddisplay fromremovedto have Chabad’sorder it
(criticizing conceptconcurring) the of an "obtusethe Rotunda.

religious speech).veto” overobserver's

Allegheny this case—whichdid control11. Even if Rather, inquiry is based onthe endorsement
misapplied thecourtdistrictit does not—the perceptions who isof the reasonable observerthe

religion The district courttest.endorsement of historypresumed of the con-to be aware of the
viewing meno-many theindividualsfound that religious display may be found.thetext in which

know thatwould notdisplay the Rotundarah in practice'history ubiquity' isof aand"[l]he
and, hence, wouldpublica forumthe Rotunda is provides part the context init ofrelevant because

Georgia Judaism. Theendorsesperceive that aobserver evaluateswhich a reasonable whether
however,test, per-not based onis conveysendorsement practice achallenged governmental mes-

ill-informed, whofirst-time visitorceptions Allegheny,the religion.”of 492sage ofof endorsement
governmentsymbol J.,religious 630, (O’Connor,in asimply views a at 3121U.S. at 109 S.Ct.

publicregard forum issues.building concurring judg-to concurring partwithout in thein and
(“ThisKreisner, observer, then,hypothetical ment).at 892988 F.2d wouldSee reasonableThe

reasonable; we display fullyas well asis informed aware that theview the menorahobserver
history multiplicitywith the publicor she is familiar which athat he is a forum inassume Rotunda

issue,practice religious, spon-as well asgovernment groups,at and haveboth secularof the of
McConnell,Speechthe Freegeneral displays.of Accommodationthe contours soredwith Cf.

("Looking anpublic Religion,doctrine.... Our S.Ct.Rev. at 48 toforum 1985and theClause of
public ‘objective for a con-issue]fora at cannot substitutethat observer’[theobserver realizes

throughout the a formulation servesrange standard. Suchof uses stitutionalan eclectichost
United, statingmerely what in-at avoid considerations980 F.2d toyear.”); Americanssee also

" judgment is constitutional‘Ignoramus's that a statuteagainst form the(cautioning the1553
‘ob-If Justice O’Connor’sunconstitutional.those deter- orhands oflies in the[which]Veto'

adopted by thewerejective standardreligion, observer'evenofmined to see an endorsement
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analysisexpressly Georgiaindicated that its resolveCourt whether would violate the
employed publicfrom that inwas distinct by allowingEstablishment Clause Chabad

forum cases like Widmar v. Vincent. Alle­ Widmar,access to the Rotunda. In the
50,at 600 109 atgheny, 492 U.S. n. S.Ct. Court considered whether a universitystate

Conversely,n. 50.12 the district court3104 registeredcould religiousexclude a student
“patently thatit clear the State offound group university’sfrom the facilities that

Georgia designated the as ahas Rotunda generallywere available to registeredother
public partiesforum.”13 The do notlimited groups.student universityThe contendedThus,dispute finding.14 applythis we must

that the Establishment Clause compelled theSupreme public jurispru­the Court’s forum
religiousexclusion of group.the studentGeorgiadence to determine whether would

disagreed.The Court It identified two fac-by allowingthe Establishmentviolate Clause
“especiallytors that were relevant” to itsdisplay inChabad to its menorah the Rotun­

conclusion that the- Establishment ClauseAss’n, 46,Perry Educ. 460 atda. See U.S.
would not be violated.(a designated public103 S.Ct. at 955 forum is

governed by apply“the insame standards as
questionedThe first factor whether reli­(“Publicforum.”);publica traditional id.cf.

gious speech publica forum confers thein.byproperty designa­which is not tradition or
stamp approvalstaté’s of religion.on Thepubliction a forum for communication is

not, findingCourt held that it did that “anstandards.”).governed by different The Ro­
open forum in public universitya does notpublicatunda’s status as true forum funda­

any imprimaturconfer approvalof state onmentally analysis.defines the constitutional
religious Widmar,practices.”sects or 454

b. 274,at Similarly,U.S. 102 S.Ct. at 276. in
226, 110Mergens,Board Educ.Having public v. 496determined that forum anal- U.S.of

case, 2356, 110ysis appropriate in (1990),is this we must S.Ct. L.Ed.2d 191 the Court

courts, •“[Ljimited”nothing public terminologywe would know more than that forum is mis-
judges way they they leading “[a]lthough government,will decide cases the think because the

decided.”). propertyshould be nonpublicwhen it turns' from a forum
one,public may onlyinto a do so for a limited

purpose, may open... it also theAllegheny pains clarify forum to the12. The Court took to that
same extent aas traditional forum.” Accord-"particular physicalthe Grand Staircase's set-
ingly, category propertythis ...ting” of is bestpresent any publicdid not forum issue.

"designated"described in terms of or "creat-explainedThe Court that:
publiced” forums.

appearThe Grand Staircase does not to he the Crim, 1389, (11thSearcey v. 815 F.2d 1391 n. 4
placekind of location in which all were free to 1987) Hinesvile,(quotingCir.­ M.N.C. Inc. v.oftime,displaystheir for weeks at a so that the 1466,Department Defense, 791 F.2d 21472 n.ofpresence of the creche in that location for over (11th Cir.1986)).

six weeks would then not serve to associate the
creche_government court,with the In this re­ 14.In a footnote in its brief to this en banc

spect, the creche here Georgiadoes not raise the kind perfunctorily suggests that the district' ' issue,"publicof forum” cf. Widmar v. Vin­ fact-findingcourt's could have been more thor­
cent, ..., presented by McCrearythe creche in ough. recognizingExpressly panelthat the

Stone, (CA2 1984), byv. 739 F.2d 716 an agreedaff'd with the district court that the Rotunda is
Court,equally forum, however,divided sub. nom. publicBoard Georgiaa refrains fromof

83,McCreary[,Trustees Scarsdale v. 471 attacking finding.U.S. the district court’s For moreof
1859, (1985)] decade,105 S.Ct. 85 L.Ed.2d 63 ... Georgia grantedthan a has diverse

(private public park). to,creche in groups, religious,both secular and access and
50,Allegheny County, in,at492 U.S. 600 n. 109 permission Capitolspeakto the Rotunda.

Stone,McCreary Chabad, 1390;S.Ct. at 3104 n. 50. In v. 739 app.976 1386 at seeF.2d Corneli­
(2d Cir.1984), us, 802, ("[A]F.2d 716 the court held that a 473 U.S. at 105 S.Ct. at 3449

private group’s displaytwo-week Christmas of a public may by governmentforum be created des­
public park, publiccreche in a a traditional ignation placeaof or channel of.communication

forum, would not the largeviolate Establishment by public assemblyfor use the at for and
Clause. byspeech, speakers,for use certain or for the

subjects.”). Georgia’s spir­discussion of certain
Chabad, app. compels inspires13. 976 F.2d at1386 1391. More itless footnote neither nor us to

precisely, "designated public findingthe Rotunda ais revisit the district court’s clear that the
publicforum.” weAs have noted before: Rotunda is a forum.
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privatebelongs to theis and can be attributedthe failure to censor notthatexplained
only; approbation“[TJhere is norspeakerwith endorsement. neither con-synonymous

governmentbetween speaker’s messagedifference privatea crucial of thedemnation
endorsing religion, the Estab­whichspeech atmay imputed to state. See id. 1553be the

speechforbids, privateandClauselishment in a(“truly private religious expression truly
Speechreligion, the Freeendorsing which as endorsementpublic forum cannot be seen

protect.” Id. atExercise Clausesand Free Kreisner,observer”);by a reasonable 988cf.
Indeed, very250, at the110 2372.S.Ct. speakers have(“ReligiousF.2d at 891 the

that statepublica forum is suchnature of forumsright publicof to assame access
formsnot to the variousapproval does attach others.”). Consequently, Georgia, having

otherwise) communi­(religious orspeechof typesfreely opened the to all ofRotunda
248, 110 S.Ct. attherein. See id. atcated the Establish-speakers, would not violate

(“[T]he message inclusion] is ofpne[of2371 religiousby allowing privatement Clause
endorsement; ifthan aneutrality rather inspeech the Rotunda.

facil­religious groupslet usetorefusedState
others,- demon­then it wouldopen recently,ities to Supreme Court reaf­More the

neutrality hostility reli­but towardnotstrate reasoningWidmar’s and conclusionfirmed
equal ac­policyto ofgion.”). Pursuant its Chapel,In thesound. Court heldas Lamb’s

allow,forum, mayGeorgiapubliccess to the evangelicalthe state’s of anthat denial
private religious speech inendorsing,without publicgroup’s request access tochurch for

the Rotunda. premises “ap­to filmschool exhibit a that
thequestionedfactor whetherThe second violatedpeared to be church related” the

privatewidely topublic forum was available Speechgroup’s rights Freechurch under the
significantitThe Court found thatspeakers. Clause, permittingand that access would not

a broad class offorum available to[was]“the have been an unconstitutional establishment
religious speakers,”nonreligious as well as — at —,religion. 113 S.Ct. atof U.S.

274, 277,102 and wasat S.Ct. at454 U.S. that it hadexplained2149. The Court
primaiythat effect of the“unpersuaded the

theno more trouble than did Widmardiscourse,forum, open to all forms ofpublic
in the claimeddisposingCourt of defense273, 102religion,” atto advance id.would be
ground positedthe that the fears of anoncase, courtIn this the districtat 276.S.Ct.

areEstablishment Clause violation un-to,the Rotunda is andfound that available
filmshowingfounded. The of this wouldby, a set of secularhas been used diverse

hours,duringnot have been school wouldfact,religious groups.15 the es­and This
school,sponsored bynot have been the andforum,public on theof a is not lostsence
public,openwould have been to the notobserver.reasonable

just church Theto members. Districtobserver, displayno actu-To a reasonable
byproperty repeatedlyhad been used aally publicalone in forum. In[a]stands

variety private organizations.wide of Un-eye, observerthe mind’s the reasonable
circumstances, Widmar,inder these asadisplaythe menorah as but one ofsees

dangerthere would have no realisticplacehas the beenlong series that taken since
thatopened. communitythat the would think thewas The reas'onable ob-[forum]

speakers any par-that have endorsing religionserver knows other was orDistrict
before, creed,the and will do so any religion[forum]used toticular and benefit or

again. concluding religiousof thatInstead noto the Church would have been more
gates the Widmar,zealots have stormed the with per-...than incidental. As in

endorsement,city’s the reasonable observ- mitting propertyDistrict to be used to
recognizes yetthis displayer as another filmexhibit the in this caseinvolved would

example speech.of free religionnot have been an ofestablishment
United, three-partAmericans at 1549. The under the test articulated in980 F.2d

placespeech publicthat takes in a forum Lemon v. Kurtzman....

Chabad, app.15. 916 F.2d 1386 at 1390.
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——, pastureat atChapel, — U.S. 113 S.Ct. some state-owned simplyLamb’s state—the
Thus, endorse,despite Georgia’s protestations not strictly2148. does but rather inacts a
contrary, toward,it would not violate the Es­to the neutral private speech.manner See

by allowing Kreisner, (“Theac­tablishment Clause Chabad public988 F.2d at 895 forum
to the Rotunda.cess doctrine meaninglesswould be rendered if

only places in the middle of nowhere could be
c. areas,speechfree and if speechall that

analysis bringThe that courts must symbolsoccurred govern­near ‘structural of
interplayto bear on the between the Free ment’ had to governmentbe viewed' as

Speech Clause and Establishment Clausethe (“Inspeech.”); event,anyid. at 894 even the
publicin forum context curi­the is somewhat proximity buildings unmistakably gov­of of

publicous in that the existence of the forum ernmental patently imperfectcharacter is a
initially implicates Speechthe Free issue and proxy attributing speechfor goesthat on
ultimately determines the Establishment Doe,government.”);there to the 964 F.2d at

publicissue. the state creates aClause Once (Easterbrook, J., (“Thatconcurring)630 a
forum, may only private party’sit exclude a public mayforum citybe close to hall cannot
religious speech the forum —a content-­within matter; any open speechforum to secular

speechrestriction on thebased exclusion—if open religiousmust speech.”).16be to The
review, is,scrutiny ifsurvives strict that the publicof onlywhereabouts fora matter to the

narrowlyrestriction is tailored to serve a extent that satisfaction of the state’s burden
compelling state interest. familiarizingof publicthe with the nature of

cases,publicIn forathose the state —as it (andpublic fora the state’s corresponding
interpose compellinghas here —will as a neutrality) may vary difficulty.in publicThe

need to avoid a ofstate interest the violation may be less inclined privateto attribute
arguethe Establishment thatClause and will speech government speechto the when the is

permitting religious speech maythe send a than,public parkincommunicated a rather
constitutionally impermissible message of here, government building.as in a core

mightstate endorsement. This true if thebe
forum,publicBefore it aestablishes theprivate party religiouscommunicated the

account,manystate should take factors intospeech government propertyon that was not
including difficulty maintaining pub-the of apublic Preciselya true forum. because the

educatinglic publicforum and thereligious speech in about itsis communicated a true
forum, however, state, propertyattributes. The statepublic by controls itsthe defini­

tion, obligation designateis nodisapprovesneither and under to asendorses nor of the
speech. By public traditionallypermitting religious speech fora that arein a locations

Ass’n, 46,public Perryinforum—whether the heart of a core not. See Educ. 460 U.S. at
government building, in Georgiathe 103 S.Ct. at 955. The state beGover­ would well

mansion, in dedicating publicnor’s or the outer reaches of to refrainadvised from a

however,Georgia argues, Jager religiousDoug­ given16. that v. When a invocation is via a
Dist., (11th Cir.),County system by principalslas Sch. 862 F.2d 824 schoolsound controlled

denied, 1090, 2431, religious490 U.S. 109 S.Ct. andcert. 104 the occurs at ainvocation school-
(1989), contrary. Georgia’s sponsored facility,L.Ed.2d 988 is to the event at a theschool-owned

argument Jager, inescapable religiousis lost on us. In held that a thatwe conclusion is the in-
"equal policy conveys messageschool district’s access” of autho­ vocation a that the school

rizing religious public high religiousinvocations at school endorses the invocation.... This
games messagefootball violated the Establishment even clearer the con-becomes when

students,equal plan, pregame prayersClause. Under the access text of these is understood.
parents, past, pregame speakersand school staff members could seek to In the invocation at the

School,religious games, Douglas County High verydeliver a invocation at football with few
government randomly exceptions,and the student would se­ have been Protestant Christian

speaker game. Jagerlect an invocation for each ministers.
Indeed,state-sponsored religious speechinvolved in a 862 F.2d at the831. school district’s so-

forum;non-public quite pri­ "equal policy subterfugedifferent from the called access” was a for
religious speech publicvate in a forum in the "the continuation of Protestant Christian invoca-

Jager explained:instant Jager publiccase. The court tions.” Id. was not a forum case.
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public (“Although103 at 955 a is notthat it believes the S.Ct. Stateforum in a location
authority required indefinitely opento retain the char-inextricably associates with state

facility, longacter the as it it ispublic be unable to dis- of as does sosuch the wouldthat
speech by applyin that from the same as in atinguish location bound standardsprivate

forum.”). Anyspeech. public perceivedtraditionalstate-sanctioned
religion publicof in a true fo-endorsementdesignate pub-decides to aOnce the state'

simplyrum misperception;is the Establish-however,forum, monkey isthe on thelic
fact, Doe,not,is inment Clause violated.thestate’s The state shoulders burdenback.

(Easterbrook, J., concurring)964 F.2d at 629surmounting public’s perception of theof the
speech(“[R]eligious may not be excludedintrinsically governmental character of a

public just passersbyfrom becauseforumslocated, here, gov-in apublic forum as core
role.”).17publicthe re-misunderstand WeDoe,building. See 964 F.2d at 630ernment

Georgia’sstripfuse citizens ofto their consti-(“AJ.,(Easterbrook, concurring) govern-
tutionally guaranteed right speak simplytoanyobligation dissipateto mistakenment’s

stepsbecause the State has not taken toimpression it hassponsorshipof that induced
the ordisabuse uninformed unreasonable ofburden, laxity in dischargeis its ofown and

private religiousan erroneous ofattributionjustificationpublic curtailingis no forduties
speech Georgia’s responsi-to the ItState. isKreisner,private speech.”); 988 F.2d atcf.
bility to ensure that reasonable ofobservers(“I(Kozinski, J., concurring) see898-99 can’t

mistakenlydisplayChabad’s menorah do notmighthow the fear that someone —mistaken-
Georgiabelieve that endorses Judaism.ly government endorsingthe is reli-—think

justificationgious speech is a for cen-better GeorgiaIf fears that it would theviolate
sorship rejected inthan those these cases by allowingEstablishment Clause the dis-

Communism,advocacy por-speech,[racist of play, perceptionit can avoid it isthe that
others.”).nography] and If thecountless (1)endorsing religion by closinga the forum

state is concerned that those who hear or (2)altogether, posting signs to explain the
private religious speech mayview notthe forum, (3)public enactingnature of the or

strictlyappreciate privatethe nature of the time, place, govern-and manner restrictions
speech, informinghas the burden ofthe state ing presentationsof inthe form the Rotunda.

public speech publicthe that in a forum does Consequently, havingGeorgia, complete con-
enjoynot state endorsement. mighttrol perceptionover the it increate

case, satisfythis can the Establishmentconstitutionally pe­The state cannot
requirements foreclosingClause’s withoutspeakers by restrictingnalize private either
speech.Chabad’sspeakrightthem to or the content of their

however,speech Georgia,statesimply foregobecause the exhibited has chosen to
creating, optionsin or has slo­ anddubious wisdom been these instead to silence Chabad’s

of,venly public speech religiousin its maintenance its fora. because of Inits content.
46-46,Ass’n, words, Georgia460 otherPerrySee Educ. U.S. at has relied on the Es-

Park, time,Giving public City only by17. full effect to the forum doctrine Hall limited narrow
Speech placethe regulationsdoes not elevate Free Clause above publicand manner ... the fo-

the The centralEstablishment Clause. Establish- uprum doctrine would theswallow Establish-
Georgiainquiry Clause.”); Albemarle,ment Clause endorses Countyment Smith v.—whether of

by displaypermitting 953, Cir.1990)Chabad to its me- (4thJudaism (weighing895 F.2d 958-60
bythe Rotunda—is resolved referencenorah in rights Speech againstin Free Clause those in

publica forum. Be-to the Rotunda’s status as Clause), simplyEstablishment themisunderstood
forum,public-is a in whichcause the Rotunda they soughtprinciples apply.to

partiesspeech private enjoythe does not theof
panache,With notable Chabad’s counsel of-imprimatur, nothere is EstablishmentState’s

following argumentfered the at oral tolimerickweighin instanceviolation the first toClause
point:emphasize therights Speechagainst the FreeChabad’s under

Chabad,otherwise, see, youngaIt seems to rabbi ofthat foundCourts haveClause.
odd;1024, exceedinglyBurlington, That the Constitution ise.g., Kaplan 891 F.2d 1029v.

protect(2d Cir.1989) (If religious speech public placeall in agroups To"had abso-an
AIDS, race,abortion,right engage symbolicin On orlute constitutional to

anyprohibit person's mention of God.expressive publicin forum as But toa suchconduct
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justification example,tablishment Clause as a for de- For Georgia post signscould dis-
claimingnying right speech.of free In a state private speechendorsement ofChabad’s

forum, Rotunda,public such the the intrue as the Rotunda.18 Allegheny,See 492 U.S. at
619,be aClause cannot used as 109 (notingEstablishment S.Ct. at 3114-15 that the

justification presencefor content-based restrictions on of sign19a “further diminishes the
religious speech. possibility that the tree and the menorah will

interpretedbe dualas a endorsement of
B. Christianity and Judaism... [and that] an

‘explanatory mayplaque’ par-confirm that inif Georgia compellingEven did have a
government’sticular contexts thein associationexcluding religiousstate Chabad’sinterest

religiouswith symbol representa does notspeech thefrom Rotunda —a counterfactual
government’s religiousthe sponsorship ofsupposition Georgia’s be-action would still fail—

liefs.”). 619,But see id. at 109 at 3114scrutiny. S.Ct.satisfystrict To the second stan­
(“no sign can disclaim an overwhelmingscrutiny, Georgia mes-dard of strict must demon­

endorsement”);sage of American Jewishstrate that its exclusion of Chabad’s menorah
(7thCongress Chicago, 120,v. 827 F.2d 128display narrowlythe is tai­from Rotunda

Cir.1987) (“a disclaimer of the obvious is ofpurported compellinglored to itsserve state
effect”).no significant generally,MoreCity Angelesinterest. v.See Council Losof

Georgia couldVincent, 808-10, steps“take toTaxpayers 789, [other] removeU.S.466for
ofindicia of2118, private religiousendorsement2130-31,104 80 772S.Ct. L.Ed.2d
Doe,speech,” 621,(1984) (a 964 F.2d at ofshort totalremedy “narrowlyis if ittailored
of display.exclusion Chabad’s menorah Wetargets and eliminates no more than ex­the
hypothesize particularneed not what dis-remedy”).act source of the ‘evil’it toseeks

Georgia may employ. enoughclaimerscourse, just It isexplainedOf havewe that Geor­
for Georgia’sus to conclude that total exclu-gia’s compelling ringsarticulated interest
sion of Chabad’s menorahso, display was notbrieflyhollow. we noteEven what
narrowlyobvious, compellingdrawn to achieve a stateshould be that total exclusion of
interest.Chabad’s frommenorah the Rotunda is not

narrowly drawn.

Georgia notneed limit—much less elimi- III.
speechnate —Chabad’s at all. To the extent

public maythat some members of Georgiathe mis- Because would not contravene the
perceive state endorsement of me- byChabad’s dictates of the Establishment neu-Clause
norah, Georgia simply trallycould meet its nonpreferentiallyburden and allowing Chabad
by meporahexplaining publicthe a displaynature of forum to its in duringthe Rotunda

by Chanukah,rather excluding speechthan all Georgia’swith exclusion of Chabad’s
(butpotentially mistakenly) suspect necessarycontent. is narrowlymenorah neither nor

whether, 1546;grave 1033;18. Kaplan,We have doubts under circum- 980 F.2d at at891 F.2d
case, may poststances like those in this a state Congress Chicago,American Jewish v. 827 F.2d

120, (7thsigns only Cir.1987),displays,in offront some or beside 128 we need not and will not
only speakers. practice mightacertain Such add our voice to theirs.
permit speech differentlythe state to treat within

publicthe cityforum based on the content of the Allegheny, sponsored19. In the itself a holi-
speech. Disclaiming only day displayof cer-endorsement and erected an 18-foot menorah next

speech may suggest approvaltain of Although privatenon-dis- to a 45-foot Christmas tree. a
speech, contrary menorah,groupclaimed all to citythe nature of a Jewish owned the the

public stored, erected,forum. and removed the menorah. The
city placed sign thea at foot of treethe thatprospectWe are more comfortable with the of declared:erecting signs designedthe state to disclaim state

forum; is,speechsanction of all the Liberty.within that toSalute
season,explaining public Duringnature a holiday Citythe of forum. While this the of Pitts-

burghsome of sister liberty. lightsour circuits have entertained the salutes Let these festive
question particular signs accompanying keeperswhether us theremind that we are the flameof
particular religious displays sufficiently liberty legacydisclaim of and our of freedom.

endorsement, see, United, 582,e.g.,state Americans at492 U.S. S.Ct. at109 3094-95.
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religion pointof facts to-compelling state inter- dorsementato achievetailored —several
It is theendorsement. clear that loca-Accordingly, we reverse. wardest.

government building,a ain core beattionIT ORDERED.IS SO
very government,away from the heart of the

an of statetend to induce inferencewouldconcurring:ANDERSON, Judge,Circuit
Also,complicity. though the reasonable ob-analysis entirelyMy is consis­I concur.

is the facts that led theserver familiar withunderstanding majorityofmy thewithtent
court to conclude that the Rotunda isdistrictonly toseparatelyI em­opinion, and write

a.public and also familiar with theforumagreeI thepoints. that Statephasize a few
status,meaning itpublic forum is also trueofto a com­Georgia has demonstrateof failed forum,particular publicthat in this the,curtailingfor Chabad’spelling interest

speakers,speakers privatehave not all beenalternatively agreeI that thespeech, and
spoken.hasbut the State itself alsoits ac­failed to demonstrate thathasState

hand, majority opinionthe asOn other thecompletely banning the exhibit wasintion
demonstrates,forcefully power-there aresoby majori­narrowly tailored. As thestated

aful which indicate that reasonablefactorsinty, controllingthe this case isstandard
perceivenot endorsement.observer wouldDonnelly,v. 465Lynchfrom U.S.derived

opinion appropriatelyfor court em-(1984). The the1355,668, 79 L.Ed.2d 604104 S.Ct.
factor,phasizes single significantthe moststandard, a determinethat court mustUnder

namely, public of Rotun-the forum status thechallenged governmental actionthewhether
status,Because of this and because theda.sufficiently likely perceivedto anbe asis

observer is familiar with thereasonable bothreligion. inquiryThe is factofendorsement
publicof this forum status and thefactsLynch Donnelly, U.S. atv. 465sensitive.

thereof,meaning the reasonable observer is(“In case,678-79, at 1362 each the104 S.Ct.
private speakersknow that oftendeemed tofixed,line-drawing; perinquiry calls for no

in withspeak the Rotunda no State endorse-framed.”) The is therule can be focusse
notwithstandingis the loca-ment. This trueCountyof a reasonable observer.perception

government building.in a Thetion coreAllegheny v. American Civil Liberties Un­of
majority pointsopinion appropriatelyalso3115,ion, 573, 3086, 106492 109U.S. S.Ct.

proof-of is on the Stateout that the burden(1989). reasonable observ­L.Ed.2d 472 The
Georgia; it has the burden of demonstrat-ofinformed,is well evaluates the endorse­er

compellinging its interest and that itsbothhistorylightin of the relevantment issue
Thus, appro-narrowly ifmeans are tailored.630,context, Allegheny, 492 U.S. at 109and
anypriate signage could eliminate reasonable3121, generallyis familiar withS.Ct. at and

endorsement,perception of then the State ofSpeech andthe of the Free Clausecontours
Georgia have to demonstratewotild failedpublic v.the forum doctrine. Wallace Jaf­

banningincompellingthat it had a interest'83, 105 2479, 2500,38, 76,free, 472 S.Ct.U.S.
reason,For same the Statethe exhibit. the(1985)2503, 2504, (“objective2986 L.Ed.2d

Georgia would have failed to demonstrateoftext,observer, legislativeacquainted with the
narrowly tailored.that its means werestatute”;history, ofimplementationand the

‘objectivethat the ob­“courts should assume Taking all of the factsinto consideration
acquainted... is with Free Exerciseserver’ issue, Irelevant to thisand circumstances

promotes”);it seeClause and the values also signage in-appropriate wouldconclude that
883,City Diego, F.2dKreisner v. San 988of recognitionobserver’s ofsure the reasonable

(9th Cir.1993). GeorgiaThe of has892 State speech inprivateas aspeech at issuethe
demonstrating compel­the of both itsburden particular, although thepublic forum. In

narrowlyling that its means areinterest and forum,spoken publicinalso thisState has
tailored. signage would be sufficient toappropriate

clearly to observerconvey the reasonablefactanalyzingIn or not the sensi-whether
ofspeech, like much theparticularthispro-the thatinquirytive at issue here —whether

forum, private speechpublicin isspeech thisposed sufficiently likely per-is to beexhibit
Thus,complicity. Ihas noin the Stateas an en- whichbyceived a observerreasonable
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sign-appropriatein case thatconclude this
age dispel any ofwould reasonable inference

Considering all thestate endorsement. of
circumstances, therelevant I conclude that

thatState has failed to demonstrate either
compelling orits interest was that its means

narrowlywere tailored.

COX, Judge, specially concurring:Circuit

I in theconcur result.

BIRCH, Judge, concurring:Circuit

Tjoflat’sI in Judge opinionconcur Chief
court, Judgefor and in con-the Anderson’s

curring opinion.
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