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Judge: Appellantsupon DIETRICH, Circuitprejudiceadding is withoutby itthat
infringementbrought the ofsuit forwill thisitmodificationsuchWiththe merits.

27,1475306, issued Novemberpatent No.affirmed.be
patentThe re-1923, to W. McGhee.James

hook, which, as shown indraperytolates a
CO., Inc.v. LE &et al. SAGE in the commer-drawingsMcGHEE and embodiedthe

piece springof a ofproduct,cial consistsAppeals, Circuit.NinthofCourtCircuit
long,inches blunta over threewire littleMay 27, 1929.

point atto a theand drawnat one endNo. 5743. major portionshaped that theother, so
end, formsthereof, beginning with the blunt

isother end bent“U” thean inverted and
loopedslightlybutsharperwith aoutward

approxi-partupper thereofcurve until the
legthedistance withsome,mates forcontact

engaged withuse device isof the U. In the
bydrapery upward of thethe an thjust

pointed top border, and thearm into the
or barother end is hooked over the rod or

provided hangingfor the dra-other means
point-pressurepery. spring betweenThe the

theed arm the hook tends to hold deviceand
impingedtheto fabric.

hookBeing the manufacturer of the de-
sells, CompanyL.fendant the H. Judd of

New York assumed the defense. Its device
substantially ofis identical with that the

plaintiffs, and the real issue is of the validi-
ty of patent. Holding patentthe that the
discloses no invention the court below en-

dismissing suit,atered decree the and from
plaintiffs prosecute appeal.that decree this

They theyconcede that when entered it the
crowded, theyfield was and claim for their

patent only range.a narrow
court,With the lower we fail to find in

plaintiffs’ any patentable novelty;device
certainly there is no ininvention the hook

shapesmember. Hooks of all and materials
among thingsare the commonest of life. In

size, strength, shapeand are tothey he
adapted tastes,and adapta­to needs and-the

pole, rod,tion of hook bar,a to suit the or
rings draperywhich hangfrom the is to is
readily by any personmade of common in­
telligence. There nois invention.

With member,reference to the other un­
doubtedly plaintiffs’ superiordevice is to one
which must be sewed on or per­otherwise
manently attached to the fabric. But if it

conceptionbe assumed that in the of fric­
pressuretional or isattachment there in­

Lyon Lyon, Lyon,Frederick S.& and vention, originate McGhee,it did not with
Henry S. all of LosRichmond, Angeles, any noveltynor is inthere meansthe em­
Cal., appellants.for ployed by makinghim in such attachment.

Raymond Blakeslee, Angeles,ofIves Los applicationFor principleof this in divers
GeorgeCal., Mitchell,and H. of New York forms, necessitywe are relieved of the of

City, appellee.for foreignresorting to fields. Prior concrete
RUDKIN,Before andDIETRICH, draperyare to be found in theembodiments

Judges. examples:art Under licenseWILBUR, Circuit itself. For from
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onlynonpatentable differing slightlypatentee patentthe No. a hookof the Ashmore
in itsappearance, weight, and finish from1069999, August 12,1913,dated H. L. Judd

losing trade,& had, eight own,or moré before it discovered it was thereyearsCo. for
plaintiffs’ whylegalinpatent, manufactured, illustrated was no reason it should not meet

bycatalogue groundtheir de­ competitorsmarket a on their ownand sold on the its
sample manufacturing sellingvice was received evi­ aa of which in and device identical

function,principle,In appearance price.the samedence as “Exhibit E.” in for
purpose, use theand mode of hook is identical is affirmed.The decree

plaintiffs’ by usingwith aTrue,device.the
longer sharpenedpiece of wire at both ends

uponfolding it itself at middleand theback
bending shape plaintiffs’before to the of

hook, a hookJudd & made with twoCo.
prongs one; aor of but isarms instead this GRAY v. HOPKINS-CARTER HARDWARE

equivalentsmatter of and mechanical detail. CO. et al.
prongs singleBoth byare a thrust inserted

v. SAME.REESEinto fabric,the are concealed in samethe
Appeals,manner, purposeand the same is of Fifth Circuit.serve as Circuit Court

May 31, 1929.plaintiffs’claimed for device. In their three
catalogues trade,several out to the allsent No. 5515.

prior Sons,1900,to James Whitfield &
George Whitehouse, Tonks, Limited,and

manufacturingbrass establishments in Bir­
mingham, exhibit under the headEngland,

“Draperyof aHooks” device identical with
■ plaintiffs respectthat of the in mem­to the

onlyengagingber with fabric. The dif­the
ference is hook-end is small andthat the

engage poledoubtless intended to with a
ring poleinstead of the or Copiesover rod.

cataloguesof longthese were in pos­the
Co-,session of priorH. L. Judd & to the is­

plaintiffs’ patentsuance of and were used
by ordering goodsit in to be insold this
country. inference,It is a fair if is notit
positively shown, theythat were of wide

trade, theycirculation and wein-the think
competentwere priorof theevidence art.

(C. A.) F.(2d)Jockmus v. Leviton C. 28
theyunimportant812. is whollyIt that

descriptivecontain no matter. The devices
are drapery hooks,listed as and the cuts

carry teaching.themselves owntheir
plaintiffs’From the fact that device

gonehas comparativelyinto a use,wide
especially upon Pacific Coast, argu­the isit
ed that noveltythere must be and invention.
But the conclusion does not necessarily fol­

Particularly respectlow. in to a device so
simple, maymerit for lesscount than sales­
manship. aggressive agencies, gener­With

advertising,ous attractive prices,and a de­
only slight unimportantvice new in and dif­

form, size,ferences of and finish may drive
enterprising competitorits less from the

ingenuitymarket. But of salesmanship is
patentablenot invention. Nor do we find

great significance in factthe that H. L. Judd
& Co. became manufacturerthe of a similar

aggressiveIf, owing marketinghook. to of


