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(1991),State, Noll, v. Indus. Comm.of ex rel.authorityOnPer Curiam.
is245, appealsof the court ofjudgmentthe203, 567 N.E.2dSt.3d57 Ohio

affirmed.

Judgment affirmed.

Resnick,Douglas, Wright, JJ.,Sweeney, Holmes,Moyer, H. Brown andC.J.,
concur.

City Dublin,State, Delawareex of v.The rel.
County of Commissioners.Board

Cty.Dublin,ex v. DelawareState, rel.as[Cite
62(1991), Ohio St.3dCommrs.Bd. 55.]of

1991.)4, 9,1991 Decided October(No. 90-2394 Submitted June
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Director, &Smith, Mitchell H. BrickerBanchefsky,LawJ.Stephen
and M.Monahan, Signorac-C. Princehorn DianeEckler, RebeccaJames S.

ci, for relator.

Attorney, respondents.forProsecutingWhitney,DuncanW.

Rich, forand A.Rich, Belskis, Jeffrey& WheelerTeaford, Coffman
Township Trustees.Concordintervening respondents

McCoemac, issue is thecontrollingand whetherprimaryJ. TheJohn W.
ofmunicipalitya to order a boardhas authorizedAssemblyGeneralOhio

lines under the circum-township boundaryto altercommissionerscounty
of this case.stances

landboundaries includemunicipal corporationis a whosecityThe of Dublin
inTownship Franklintownships Perryfour as follows:in three counties and

Township in UnionCounty,in Franklin JeromeWashington TownshipCounty,
townshipsCounty.in None of theseTownship DelawareCounty, and Concord

ofcitywithin the Dublin.whollyis located

No. 69-90 toOrdinance16, 1990, City passedthe CouncilOn June Dublin
toTownshiplines of Concordchange townshipfor a ofthe boardpetition

fromcitylimits of the of Dublincorporateincluded within theremove the area
Washington Township pursu-inplacedit could beTownship so thatConcord

Township largestis theWashingtonsections.to 503.07 and relatedant R.C.
of Dublin.citythe limitstownship within

Countyand to the Franklinadopted submittedA similar ordinance was
and ordered the bound-Commissioners, accepted petitionthewhichBoard of

partto include the of ConcordTownship enlargedWashingtonofaries
the of Dublin.cityis located withinTownship which

503.07,503, specifical-and R.C.Chapter generally,that R.C.arguesDublin
to alterCommissionersCountyon the Delawaremandatory dutyaimposely,

to the munici-in order to conform themTownshipof Concordthe boundaries
the to makepetitioned boardDublin, city dulysince the of Dublinlimits ofpal

TownshipandCommissioners ConcordCountyThe Delawarechange.that
tois with discretionherein, that the board vestedTrustees, argueintervenors

mandatory itdutyif the isand, alternatively, that evendecisionmake that
supportIn ofillegalan act.it amount tobecause wouldperformedcannot be

singleaargue thatTownshipcontentions, the and Concordboardthese
boundaries, that a residents’andcountybeyondextendedtownship cannot be

altered.may betownship’sa boundarieswherebymethodonlyis thepetition
simultaneouslymustof Dublincitythat thefurther maintainsThe board



57

changeorder toits limits intownships cityfor all withinall countiespetition
township boundaries.

provides:503.07R.C.

ofnot the wholecomprisedomunicipal corporationlimits of a“When the
limits of suchsituated, by changeif of theit is orin whichtownshipthe

township, legislativethein more than oneterritoryinclude lyingcorporation
of themajoritya of theby votemunicipal corporation,of suchauthority
countyofmay the boardauthority, petitionlegislativeof suchmembers

identical,inlines order to make themchange townshipa ofcommissioners for
corporation, to erect amunicipalof the orin or in the limitspart, withwhole

limitsthe oftownshipof of such included withinportionout thetownshipnew
petition, withboard, of suchpresentationThe onmunicipal corporation.such

authenticated, regularat a orauthoritylegislativeof thethe proceedings
thesession, citya boundariesupon petition changetheadjourned shall of
thetownship, may upon petitionandor erect such newtownshipthe ofof

or such new town-townshipthe erectthe boundariesvillage changea of
added.)(Emphasisship.”

503.07,whether, to R.C. a board ofpursuantisquestionThe threshold
changefor ofmunicipal petitiona acomplycommissioners must withcounty

conform, in whole orin order make those boundariestownship boundaries to
or it is vested with themunicipalityin to of the whetherthe limitspart,

petition.to therejectdiscretion

that whento the conclusionclearlyof R.C. 503.07 leadsplain languageThe
of countyhas to the boardmunicipal presenteda beenproper petition

accord-accept change townshipit it and the boundariescommissioners must
athat, city,of a theupon petition bystates the submissionR.C. 503.07ingly.

boundaries; village petitionin of a is thethe caseonlyboard “shall” alter the
uponthe board’s action the“may” used. The conclusion thatpermissive term

discretion,nature, any is furtheris ministerial in withoutcity’s petition
ofenactment R.C.precededthose enactments whichby legislativebuttressed

as it reads.presently503.07

1853,inoriginal Incorporation Townships passedAct for the of was twoThe
2 the1851 Section of Actadopted.after the Constitution of wasyears

acceptof commissioners to aimposed part countya on the the board ofduty
However, a51 Laws 489.township boundary change.for a Ohiopetition

*“ * * aonly the ofboundary change upon petitioncould be madetownship
proposedof suchresiding boundaryof householders within themajority the

* * petitiontoMunicipalities given powerswere not similar*.” Id.change
remainedtownshipinregulating changesThe boundariescounty.the law
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1869,unchanged until firstvirtually comprehensive municipalwhen the code
was enacted. 66 Laws 149.Ohio

The ofMunicipal Code 1869 substantially then-existingaltered the law to
inprovide townshipfor a change municipalboundaries by petition. See

480, 149,Section 66 originalOhio Laws 230. The method for changing
boundaries by petitionresidents’ was retained but in chapternot included the
dealing powersmunicipal Therefore,with and duties. it is apparent that in

recognized1869 the General Assembly two distinct methods to institute a
change in Thetownship boundaries. residents of townshipa retained the
power of apetition municipalityand was granted righta tonew institute its

petitions.own addressingWhen the aduty of board of county commissioners
in regard petitions,to the legislature used two different In regardstandards.
to a petition, used,residents’ the mandatory term “shall” was thereby

anyremoving discretion from the commissioners’ function. theOn other
hand, regardin to municipala thepetition, permissive term “may” used,was

thethereby giving commissioners discretion to suchaccept petition.
In 1880, when the statute laws of Ohio consolidated,were revised and the

boundarytwo change methods inappeared the same Revised Statutes chapter.
Changes by petition 1377,residents’ atappeared Section 2Chapter X,of Title
and changes by municipal petition appeared 1380,at Section Chapter 2. In
1910, when the general statutes were revised and recodified into the General
Code, the ofconsolidation the two boundary change methods theinto same
chapter was Changes byretained. residents’ petition appeared at Section
3245, 1, XI,IIChapter Division of Title changes byand municipal petition
appeared at Section of3249 the chapter.same Both sections at the times of
these terms,revisions were worded in permissive thereby vesting the commis-
sioners with final discretion regardless of ofthe method initiation.

Subsequently, 3245 503.02,G.C. was recodified into R.C. which remains
largely unchanged from its 1910 503.07,version. G.C. 3249 became R.C. but
this section was dramatically (129altered in 1300.)1961. Ohio Laws The
1961 503.07,amendment to R.C. speakingwhen of the dutycommissioners’ on
presentment municipalof a petition, the permissivedeleted term “may” and
inserted the “shall.”mandatory provisionaAdditionally, was inserted allow-
ing villages petitionto for changea in township boundaries. The clause

topertaining village petitions permissivewas couched in language, thereby
vesting withcommissioners discretion these petitionsover Theonly. 1961
version of R.C. legislative503.07remains the latest enactment on subject.this

summarize,To legislativethe history of R.C. 503.07 establishes that town-
ship boundary changes have the ofsubject legislativebeen extensive consider-
ation. Initially, the institutepower changesto was vested insolely the
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given coex-weremunicipal corporationsSubsequently,township residents.
was, first, subjectatmunicipal powerThischanges.to initiatepowertensive

in the landcountyof the whichcommissionerscountytheto discretion ofthe
countytheto divest1961, choseAssemblyGeneralIn thewas located.

require the503.07 toamending R.C.bydiscretionof thiscommissioners
them the discretiongivingwhilepetition,accept municipalto acommissioners

was then created.right petitiontofrom whosevillage,areject petitionto a
can inexisttownshipthat noTownship arguenextandThe board Concord

tojurisdictionare withoutthat the commissionerscounty andthan onemore
Townshipof Concordpartpetitionin the becausesoughtapprove changethe
Townshipof Washingtonan extensionbecomeCountyin wouldDelaware

County.is in Franklinwhich
that, if a ischangeprovidesthis andspecifically pointtospeaks503.15R.C.

counties, affectedof commissionerseach boardto in two or morebe made
conclud-Attorneythe Generalpreciselyis what Ohiopetitioned. Thismust be

90-071, 2-301)(1990 No. atOps.Atty.his No. 90-071 Ohio Gen.opinioned in
FranklinDelaware andsubmitting petitions to bothbyDublin didand what
503.02,and aunder 503.07Township contends that R.C.ConcordCounties.

located within itscan alter boundariescounty onlyof commissionersboard
TownshipWashingtonis no which allowsauthorityand that therecountyown

Town-by ConcordpersuadedWe are notCounty.to extend into Delaware
ship’s argument.

also aenjoysin two or more countiestownshipsto locatedBoundary change
(661869, 483 OhioMunicipalThe Code of Sectionstatutory history.long

the230), a as did Revised Statutes149, contingency,for suchprovidedLaws
only3252. theOriginally,the Code at Sectionat 1383 and GeneralSection

forpetitioning amunicipalityof thelargest portionthecounty containing
andthe The Revised Statutesapprove petition.hadboundary change to

torequired municipality petitionand theprocedurealtered theGeneral Code
carried over intoprocedureThis is the same that wasaffected.countyeach

accepted, then R.C. 503.15Township’s positionIf wereR.C. 503.15. Concord
(i.e.,statutoryrules of constructionmeaningless.be rendered Generalwould

503.15,R.C.legislative history precludeas of1.49),1.47 as well theR.C. and
Township.suggested byresult Concordthe

Furthermore, 703.22, concerning creatinga detachmentspeakswhichR.C.
boundaries,municipal is irreconcilable with Concordtownshipidentical and

offices when a town-Township’s argument. townshipR.C. 703.22 abolishes
However, this section does nottotally encompassed by municipality.is aship

dealsonlydetachment butauthority over thecountylimit the commissioners’
Twp.Franklin v. Marbleonce made. Seewith the results of the detachment
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(1982), 213, 318,4 Ohio 3d 4App. OBR 447 N.E.2d 765. DelawareCliff
Franklinsurrenderingis not toCounty territory County by changing the

operation 503.14,Township. Byboundaries of Concord of R.C. the detached
portion Townshipof will a ofpart WashingtonConcord become Township
which exist in andwill then both Delaware Franklin Counties. No law has

foundbeen cited or that limits the of onetownshipboundaries a to county.
the board thatFinally, argues petition boundaryDublin cannot for changes
but, rather, allseparately townshipsthat counties for all inwith land the city

of petitionedDublin must be issimultaneously. authority support-There no
“ * * *ing that 503.07proposition. R.C. states that the madepetition may be

for a of lines in tochange township identical,order make them in whole or in
part, with the limits of the municipal corporation.” The use of the words “in
part” possiblethat it dealsuggests is to with each attachment separately.

alsoR.C. 503.15 mandates that each county affected must petitionedbe but
does not tospeak specifically the situation at Finding authorityhand. no on

503.07,this issue other than supportsR.C. which inferentially propositionthe
that municipality petitiona may separately,counties we determine that a

may one atmunicipality proceed a time.county
portionThe of Township must,Concord located within ofcitythe onDublin

proper petition, be annexed to Washington theTownship, largest township in
the R.C.city. 503.14. the ofAccordingly, city presentedenactedDublin and

petitiona theto Board of ofCommissioners CountyDelaware which the latter
had a toduty accept.

issue,In order for a writ of mandamus to relator must establish that he has
for,a clear legal right to the relief prayed that respondents are under a clear

legal perform acts,duty to the and plainthat relator has no adequateand
remedy State,in the ofordinary course law. ex rel. Berger McMonaglev.
(1983), 28, 29, 50, 51, 225,6 St. 3dOhio 6 OBR 451 N.E.2d 226. The

writ of mandamusextraordinary cannot be used to control the exercise of
or legislative However,administrative discretion. if the act performedto be

is inministerial nature discretion,and involves no exercise of mandamus is a
proper remedy. State, Drivers,See ex Againstrel. Mothers Drunk v. Gosser
(1985), 30, 279,20 St. 20Ohio 3d OBR 485 706.N.E.2d

Respondents tohave moved dismiss action contendingthe that mandamus is
not proper has anbecause relator atadequate remedy by waylaw of appeal
pursuant to R.C. 2506.01. These aremotions overruled. An isappeal not an
adequate inremedy ordinarythe of the soughtcourse law when acts to be
enforced only.are ministerial Mandamus is a inproper remedy that instance.

State,See rel. Against Drivers, Gosser,ex Mothers v.Drunk More-supra.
over, R.C. for fromprovides appeals proceedings2506.01 quasi-judicial only;
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notagencies resultingandofficersof administrativeactionsadministrative
Co. v. Cleve­Kelleynot appealable. M.J.proceedings arequasi-judicialfrom

394, 562, one150, paragraph290 N.E.2dO.O.2d(1972),32 Ohio St.2d 61land
Cleveland, determinedsupra, weIn v.syllabus. KelleyM.J. Co.of the

andofficersof administrativeproceedingsto beproceedings”“quasi-judicial
notice, opportu­thehearing,for andrequirementathere wasagencies where
board, explained,previouslythe asof evidence. Sincenity for introduction

ministerial, there wasits were solelythe and actsduty accept petitionhad a to
offor introductionnotice, opportunityand thehearing,forrequirementno

there was noHence, not andquasi-judicialwereproceedingstheevidence.
that the boarddisputedThe factpursuant to 2506.01.right appealof R.C.

changedand not haveunnecessary couldhearinga that was bothconducted
toproceedingdoes not convert thepetitionto theacceptits ministerial ¡duty

quasi-judicial.one that was
the of evidence concern-admissibilityaroundremainingThe motions center

whichpetitionscaused it to enact theof thating citythe motives of the Dublin
the petitionsWhileand Franklin Counties.to Delawarepresentedwere

fire andmotive to betterstating city’s providethat the waslanguagecontain
reside incityof the of Dublin whoto residentsemergency protectionservice

inthose statedtheythe whether arecity,the motives ofTownship,Concord
otherwise, petitionsafter the have beenbecome immaterialthe orpetitions

the tomunicipality powerhas aAssembly grantedTheenacted. General
of aadjust townshipthe boundariescountyof commissioners toorder a board

limitationanythe withoutpetitioning cityland located withinto exclude the
cityof thatEven if the real motive the wasupon request.the reason for the

seeking grab,”as a it is immaterialTownship “landbyascribed to it Concord
Thus, relating toall evidenceto of this mandamus action.dispositionthe

Similarly,from itis stricken the record.of the of Dublin orderedcitymotives
Townshipthat hasthe of this cause Concorddispositionis not material to

subsequent to the enact-emergencyfire and servicesprotectionitsimproved
is from thealso ordered strickencity’s petitions.the Such evidencement of

action,the effect of its and thatchangethe of Dublin canOnly cityrecord.
petitions.itsaccomplished by rescindingonlycan be

of this are notto the determination actionfacts that are materialThe basic
stipulation ofTownship, that theThus, complaintin the of Concorddispute.

intervene, is notinto it allowed toentered wasfacts herein was before
material,chose to add are notTownshipThose facts which Concordmaterial.

explained.as previously
County Board ofissued, ordering the Delawaremandamus isA writ of

Dublin, as stated incity ofaccept the of thepetitiontoCommissioners
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69-90,Ordinance No. and alterto the boundaries of TownshipConcord so as
to the ofpart Townshipremove Concord that cityis located within the of

and it inplace WashingtonDublin Township.

Writ allowed.

Moyer, Douglas, Wright, Resnick,C.J., JJ.,H. Brown and concur.

Sweeney, J., dissents.

McCormac, Holmes,J.,John W. the Appellate District,of Tenth sitting for J.

Appellee.State, Fyffe, Appellant, Evans, Judge,The ex rel. v.

State,as ex (1991),rel. v. Evans 62Fyffe, Ohio St.3d[Cite 62.]

(No. 26,90-794 Submitted June 9,1991 Decided 1991.)October


