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APPEARANCES OF COUNSEL ARGUING CASE

argued petitioner.B. Eric Rcstuccia the cause for
States,Saharsky arguedNicole A. the cause for the United as

curiae, by specialamicus leave of court.
argued respondent.Elizabeth L. Jacobs the cause for
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Scalia, Thomas, Alito, JJ.,and and
J.,joined. Sotomayor, filed a dissent-

Stevens,ining opinion, which Gins-J.,Kennedy, opiniondelivered the
JJ.,burg, Breyer, joined.andCourt, Roberts, J.,inof the which C.

OPINION OF THE COURT

[560 373]U.S. tiple gunshot wounds. The other vic-
KennedyJustice delivered the tim, France,Frederick recovered from

opinion of the Court. injurieshis and later testified.
Thompkins, suspect,who was a fled.AppealsThe United States Court of

inyearAbout one later he was foundCircuit, infor the Sixth a habeas
Ohio and arrested there.corpus proceeding challenging a

Michigan first-degreeconviction for policeTwo Southfield officers trav-
offenses,murder and certain other interrogate Thomp-eled to Ohio to

sepa-ruled that there had been two kins, awaitingthen transfer to Michi-
inrate constitutional errors the trial gan. interrogation beganThe around

jury’s guiltythat led to the verdict. p.m.1:30 and lasted about three
First, the Court interrogationhours. The was con-

[560 374]U.S. feet,in byducted a room that was 8 10
inAppeals Thompkinsof deter- and sat a chair that

(itbymined that a statement the ac- resembled a school desk had an
cused, by pros- swings pro-relied on at trial the arm on it that around to

on).ecution, in App.had been elicited violation vide a surface to write 144a-
Arizona, 436, beginningof Miranda v. 384 U.S. 145a. At the of the interro-

1602, officers,gation,86 S. Ct. 16 L. Ed. 2d 694 one of the Detective
(1966). Second, Helgert, presented Thompkinsit found that failure to with a

relatingask for an instruction to tes- form derived from the Miranda rule.
timony accomplicefrom an was inef- It stated:

byfective assistance defense counsel.
“NOTIFICATION OF CONSTI-Washington,See Strickland v. 466

668, 2052,U.S. 104 S. Ct. 80 L. Ed. 2d TUTIONAL RIGHTS AND
(1984).674 Both of these contentions STATEMENT

inrejected Michiganhad been courts
right“1. You have the to remainin corpus proceedingsand the habeas

silent.before the United States District
[560 375]U.S.grantedCourt. Certiorari was to re-

byview the decision the Court of Anything you say“2. can and willAppeals points.on both The warden of inagainst yoube used a court ofMichigan facilitya correctional is the law.here,petitioner and Van Chester
convicted,Thompkins, who was is the right“3. You have a to talk to a

respondent. lawyer answering any ques-before
you righttions and have the to haveI

lawyer present you youa with while
answering any questions.areA

10, 2000, IfJanuary shooting youOn a “4. cannot afford to hire a
Southfield,in lawyer, appointedoccurred outside a mall one will be to

Michigan. Among represent you any question-the victims was before
Morris, ifing, youSamuel who died from mul- wish one.
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2right“5. You have the to decide at About hours and 45 minutes into
any during question- interrogation, Helgerttime before or the asked

ining your right Thompkins, youto use to remain “Do believe God?”
Id., 11a,your right Thompkinssilent and to talk with a at 153a. made

lawyer you being ques- eye Helgertwhile are contact with and said
“Yes,” eyes up“well[ed]tioned.” Brief for Petitioner 60 as his with

(some omitted). Id., asked,capitalization Helgerttears.” at 11a. “Do
you pray Thompkinsto God?” saidHelgert Thompkinsasked to read “Yes.’’Id., 11a, asked,Helgertat 153a.warning App.the fifth out loud. 8a. you pray forgive you“Do to God to forThompkins complied. Helgert later Id.,shooting boythat down?” at 153a.Thomp-said this was to ensure that Thompkins answered “Yes” andread, Helgertkins could and con- away. Thompkinslooked Ibid. refusedThompkinscluded that understood confession,to make a written and theId.,English. Helgertat 9a. then read interrogation ended about 15 minuteswarningsthe other four Miranda out Id.,later. at 11a.Thompkins signloud and asked to the

form to demonstrate that he under- Thompkins chargedwas with first-
rights. App. Thomp-stood his 8a-9a. murder,degree assault with intent to

signkins declined to the form. The murder,commit and certain firearms-
conflictingrecord contains evidence sup-related offenses. He moved to

Thompkinsabout whether then ver- press duringthe statements made the
bally confirmed that he understood interrogation. arguedHe that he had

rights Comparethe listed on the form. rightinvoked his Fifth Amendment to
(atid., suppression hearing,at 9a a silent, requiring policeremain to end

Helgert Thompkinstestified that ver- once,interrogationthe at see Michi-
bally confirmed that he understood 96, 103,gan Mosley,v. 423 U.S. 96 S.

(at (1975)id., trial,rights),his with at 148a 321, (citingCt. 46 L. Ed. 2d 313
stated, “I IHelgert don’t know that Miranda, U.S., 474,384 at 86 S. Ct.

him”orally Thomp-asked whether 1602, 694),16 L. Ed. 2d that he had
rights).kins understood his silent,rightnot waived his to remain

inculpatoryand that his statementsbegan interrogation.Officers an At
involuntary.were The trial court de-point during interrogationno the did

nied the motion.Thompkins say that he wanted to
silent,remain that he did not want to trial, prosecution’s theoryAt the

police,talk with the or that he wanted Thompkinswas that shot the victims
Id.,attorney. Thompkinsan at 10a. passengerfrom the seat of a van

“[¿largely” duringwas silent the inter- by Purifoy. Purifoydriven Eric testi-
rogation, which lasted about three drivingfied that he had been the van

Id., givehours. at 19a. He did a few inThompkins pas-and that was the
however,responses,limited verbal man,senger seat while another one

“no,” “I“yeah,”such as or don’t know.” Woodward, inMyzell was the back.
byAnd on occasion he communicated strategy pinThe defense was to the

nodding his Purifoy. Purifoyblame on testified he
[560 376]U.S. weapondid not see who fired the

stoppedbecause the van was and heId., Thomp-head. at 23a.
bendingwas over near the floor whenkins also said that he “didn’t want a

Purifoy explainedshots were fired.himpeppermint” that was offered to
that, just shooting, Thomp-after theby policethe and that the chair he
kins, holding pistol, Purifoy,a told.’’Id.,in“sittingwas was hard at 152a.
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you doing? Purifoy’s Jury“What the hell Pull off.” “Did Eric make the
I’mPurifoy away right judgethen drove from the decision? not here to

App. byscene. 170a. that. Youare not bound what his
Jury testimonyfound. Take his for[560 377]U.S.

was, attempt[a]what it twisted toThompkins jurySo that the could help just acquaintancenot an butPurifoy’s credibilityassess and knowl- Id.,tight buddy.”his at 202a.edge, prosecutionthe elicited testi-
[560 378]U.S.mony Purifoyfrom that he had been

object.Defense counsel did not De-shootingtried earlier for the under an
fense counsel also did not ask for anaiding-and-abetting theory. Purifoy

informing juryinstruction the that itHelgertand Detective testified that a
could consider evidence of the out-himjury acquitted of the murder and

Purifoy’s onlycome of trial to assesshimcharges,assault convicted of car-
Purifoy’s credibility, not to establishinrying weapona concealed a motor
Thompkins’ guilt.vehicle, hungand on two other fire-

arms offenses to which he later jury Thompkins guiltyThe found
trial,pleaded guilty. Purifoy’sAt on all counts. He was sentenced to life

prosecution arguedthe had that in prison parole.without
Purifoy Thomp-was the driver and

Bkins was the shooter. This was consis-
prosecution’s argumenttent with the The trial court denied a motion for

Thompkins’at trial. by Thompkins’ appel-new trial filed
rejectedlate counsel. The trial courtPurifoy’sAfter trial had ended—but

the claim of ineffective assistance ofThompkins’ began—Puri-before trial
trial counsel for failure to ask for afoy Thompkinssent some letters. The
limiting regardinginstruction theexpressed Purifoy’s disap-letters

trial,Purifoy’s reasoningoutcome ofpointment Thompkins’ familythat
prejudice Thomp-that this did notthought Purifoy was a “snitch” and a

Id..,kins. at 236a.Id., In“rat.” at 179a-180a. one letter
Purifoy copyoffered to send a of his Thompkins appealed ruling,this

transcript Thompkins prooftrial to as along with the trial court’s refusal to
Purifoy placethat did not the blame suppress pretrialhis statements un-

Id.,Thompkins shooting.on for the at Michigander Miranda. The Court of
180a. The letters also contained state- claim,Appeals rejected the Miranda

by Purifoy theyments that claimed in-ruling Thompkinsthat had not
Id.,were both innocent. at 178a- rightvoked his to remain silent and

trial,Thompkins’ pros-179a. At the rejectedhad waived it. It also the
suggestedecution that one of Puri- ineffective-assistance-of-counsel

foy’s appeared giveletters to claim, finding Thompkinsthat failed
was,Thompkins strategy.a trial It Purifoy’sto show that evidence of con-

prosecution suggested,the that Wood- viction for firearms offenses resulted
victims, allowingward shot the Puri- in prejudice. People Thompkins,v. No.

(Feb.foy Thompkins say theyand to 242478, 3, 2004),App. to Pet. for
dropped to the floor when the shoot- MichiganCert. 74a-82a. The Su-

Id..,ing started. at 187a-189a. preme discretionaryCourt denied re-
866,view. 471 Mich. 683 N.W.2d 676During closing arguments, the (2004) (table).prosecution suggested Purifoythat

lied when he testified that he did not Thompkins petitionfiled a for a
Thompkinssee shoot the victims: incorpuswrit of habeas the United
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States District Court for the Eastern because “the evidence demonstrates
Thompkinsthat was silent for twoMichigan.District of The District

forty-fivehours and minutes.” 547rejected Thompkins’Court Miranda
F.3d, Accordingat 586. to the Court ofand ineffective-assistance claims.
Appeals, Thompkins’ “persistent si-App. to Pet. for Cert. 39a-72a. It

innearlylence for three hours re-that,noted under the Antiterror-[1]
sponse questioning repeatedto andPenaltyism and Effective Death Act

storyinvitations to tell his side of the(AEDPA),of 1996 a federal court can-
unequivocaloffered a clear and mes-grant petitionnot a for a writ of

sage Thompkinsto the officers: didcorpushabeas unless the state court’s
Id.,rights.”not wish to waive his atadjudication of the merits was “con-

588.to,trary or involved an unreasonable
of,application clearly established AppealsThe Court of next deter-2254(d)(1).Federal law.” 28 U.S.C. § mined that the state court unreason-

The District Court reasoned that ably applied clearly established fed-
Thompkins rightdid not invoke his to by rejecting Thompkins’eral law
remain silent and was not coerced ineffective-assistance-of-counsel

makinginto statements claim based on counsel’s failure to ask
[560 379]U.S. limiting regardingfor a instruction

during the Purifoy’s acquittal. Ap-The Court of
interrogation. It held further that the peals Thomp-asserted that because
Michigan AppealsCourt of was not strategy pinkins’ central was to the

in determiningunreasonable that Purifoy,blame on there was a reason-
Thompkins righthad waived his to probabilityable that the result of
remain silent. Thompkins’ trial would have been dif-

if limitingferent there had been a
AppealsThe United States Court of regarding Purifoy’sinstruction ac-

reversed, rulingfor the Sixth Circuit quittal.
Thompkinsfor on both his Miranda

965,grantedWe certiorari. 557 U.S.and ineffective-assistance-of-counsel
(2008). 48,130 S. Ct. 174 L. Ed. 2d 632claims. 547 F.3d 572 The

(2009).AppealsCourt of ruled that the state
court, in rejecting Thompkins’ Mi-

claim, unreasonably appliedranda
[560 380]U.S.

clearly established federal law and
IIbased its decision on an unreasonable

determination of the facts. See 28 AEDPA,Under a federal court
2254(d). Ap-U.S.C. The Court of§ may grant corpus appli­not a habeas

peals acknowledged that a waiver of respect anycation “with to claim that
rightthe to remain silent need not be inadjudicatedwas on the merits“express, as it can be ‘inferred from proceedings,”State court 28 U.S.C.

personthe actions and words of the 2254(d), unless the state court’s de­§” F.3d,interrogated.’ (quot-547 at 582 to,contrarycision “was or involved an
Butler, 441ing North Carolina v. U.S. of,application clearlyunreasonable

369, 373, 1755,99 S. Ct. 60 L. Ed. 2d law,established Federal as deter­
(1979)). held,panel286 The neverthe- by Suprememined the Court of the

less, that the state court was unrea- States,” 2254(d)(1),United or “was§
in finding impliedsonable an waiver based on an unreasonable deter­

in the circumstances here. The Court in lightmination of the facts of
Appealsof found that the state court inpresentedthe evidence the State

2254(d)(2).unreasonably determined the facts proceeding,”court See§
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111, 321,Mirzayance, (policeKnowles v. 556 U.S. 46 L. Ed. 2d 313 must
”“114, 1411,129 S. Ct. 173 L. Ed. 2d 251 ‘scrupulously hono[r]’ this “critical

(2009). The relevant state-court deci­ safeguard” when the accused invokes
“Michigansion here is the Court of ‘right question-his or her to cut off

”Appeals’ affirming Thomp-­decision Miranda,ing’ (quoting supra, at
rejectingkins’ conviction and his Mi­ 474, 479, 1602,86 S. Ct. 16 L. Ed. 2d

randa and ineffective-assistance-of-­ 694)).
counsel claims on the merits.

argument unpersuasive.This is [4]Ill In invokingthe context of the Mi-
counsel, inrightranda to the CourtThe Miranda Court formulated a
States, 452,Davis v. United 512 U.S.warning giventhat must be to sus­

459, 2350,114S. Ct. 129 L. Ed. 2d 362pects they subjectedbefore can be to
(1994), suspectheld that a must do sointerrogation.custodial The sub­

If“unambiguously.” an accusedwarningstance of the still must be
concerningmakes a statement theA ingiven suspects today. suspectto

right ambiguousto counsel “that is orcustody must be advised as follows:
statement,equivocal” or makes no the

prior any“He must be warned to police requiredare not to end the
questioning rightthat he has the to ibid.,interrogation, questionsor ask

silent, anythingremain that he clarifyto whether the accused wants
him insays againstcan be used a rights,to invoke his or her Miranda

law, rightcourt of that he has the to U.S., 461-462, 2350,114512 at S. Ct.
presence attorney,the of an and 129 L. Ed. 2d 362.
if attorneythat he cannot afford an

yetThe Court has not statedhimappointed priorone will be for
rightwhether an invocation of the toifany questioningto he so desires.”

ambiguousremain silent can be orU.S., 479, 1602,384 at 86 S. Ct. 16
equivocal, principledbut there is noL. Ed. 2d 694.

adoptreason to different standards
All inwarning givenconcede that the determiningfor when an accused has

in compliancethis case was full with rightinvoked the Miranda to remain
requirements. disputethese The cen- rightsilent and the Miranda to coun-

response—orters on the nonre- See,in e.g.,sel at issue Davis. Solem
sponse—from suspect.the Stumes, 638, 648,v. 465 U.S. 104 S.

(1984)1338,Ct. 79 L. Ed. 2d 579A
(“[M]uch logic languageof the and

Thompkins argu-makes various [Mosley],”of which discussed the
questionsments that his answers to silent,rightMiranda to remain “could

from the detectives were inadmis- appliedbe to the invocation of the
sible. He first counsel]”).right[.Miranda to Both

[560 381]U.S. protect privilege against compul-the
self-incrimination, Miranda,“in- sorycontends that he su-

467-473, 1602,privilege” pra,[d]voke his to remain silent at 86 S. Ct. 16 L.
694,by saying anything by requiring interroga-not for a sufficient Ed. 2d an

time,period interrogation rightof so the tion to cease when either is
invoked, 103,Mosley, supra,“cease[d]”should have before he made at 96 S.

Id., 321,inculpatory (citinghis statements. at Ct. 46 L. Ed. 2d 313
474, 1602, 694; Miranda, 474,supra,86 S. Ct. 16 L. Ed. 2d at 86 S. Ct.

U.S., 103, 1602, 694);Mosley,see 423 at 96 S. Ct. 16 L. Ed. 2d Fare v.
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C., 707, 719,442 simple,Michael U.S. 99 S. he made either of these unam-
(1979). statements,biguous he would have2560,Ct. 61 L. Ed. 2d 197 “ ‘right question-invoked his to cut off

”good requireThere is reason to an 103,ing.’ Mosley, supra, at 96 S. Ct.
accused who wants to invoke his or 321, (quoting46 L. Ed. 2d 313 Mi-

righther to remain silent to do so randa, 474, 1602,supra, at 86 S. Ct.
Aunambiguously. requirement of an 694). neither,16 L. Ed. 2d Here he did

unambiguous invocation of Miranda rightso he did not invoke his to re-
inrights objective inquiryresults an main silent.

proof[s]that “avoid difficulties of and
Bprovide guidance[s]. . . to officers”

inproceedon how to the face of ambi- Thomp-­We next consider whether
Davis, U.S.,guity. 512 rightkins waived his to remain silent.

[560 382]U.S. Even absent the accused’s invoca­
silent,righttion of the to remain the458-459,at

duringaccused’s statement a custo­2350,114 IfS. Ct. 129 L. Ed. 2d 362.
interrogationdial is inadmissible atact, omission,ambiguousan or state-

prosecutiontrial unless the can estab­require policement could to end the
“inlish that the accused fact know­interrogation, police would be re-

[Mi­ingly voluntarilyand waivedquired to make difficult decisions
randa] rights” makingwhen theabout an accused’s unclear intent and

Butler, U.S., 373,441statement. atconsequence suppressionface the of
1755,99 S. Ct. 60 L. Ed. 2d 286. TheId., 461,“if 114they guess wrong.” at

inquirywaiver “has two distinct di­2350, Sup-S. Ct. 129 L. Ed. 2d 362.
“voluntarymensions”: waiver must beinpression voluntaryof a confession

in productthe sense that it was the ofplacethese circumstances would a
a free and deliberate choice rathersignificant society’sburden on inter-

intimidation, coercion, decep­than orin prosecuting activity.est criminal
tion,” and “made with a full aware­id,, 459-461, 2350,114See at S. Ct.

rightness of both the nature of the362; Burbine,129 L. Ed. 2d Moran v.
412, 427, 1135,475 U.S. 106 S. Ct. 89 [560 383]U.S.

(1986). TreatingL. Ed. 2d 410 an being abandoned and the conse-
act, omission,ambiguous equivocalor quences of the decision to abandon it.”

or statement as an invocation of Mi- Burbine, 421,supra, at 106 S. Ct.
rights “might marginallyranda add 1135, 89 L. Ed. 2d 410.

goal dispellingto Miranda’s of the
inlanguageSome Miranda could bein in-compulsion inherent custodial

read to indicate that waivers are dif­Burbine, U.S.,terrogation.” 475 at
explicitficult to establish absent an425, 1135,106 S. Ct. 89 L. Ed. 2d 410.

formal, expresswritten waiver or aholds, compre-But “as Miranda full
oral statement. Miranda said “a validrightshension of the to remain silent

presumed simplywaiver will not berequest attorneyand an are sufficient
from the silence of the accused afterdispelto whatever coercion is inher-
warnings given simplyare or from theId,,in interrogation process.”ent the

infact that a confession was fact427, 1135,at 106 S. Ct. 89 L. Ed. 2d
U.S.,eventually obtained.” 384 at410; Davis, 460, 114supra,see at S.

475, 1602, 694;86 S. Ct. 16 L. Ed. 2d2350,Ct. 129 L. Ed. 2d 362.
id., 470, 1602,see at 86 S. Ct. 16 L.

(“NoThompkins saydid not that he Ed. 2d 694 effective waiver . . .
wanted to remain silent or that he did recognized specificallycan be unless

police.not want to talk with the Had [Miranda] warningsmade after the
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addition, U.S., 475, 1602,Ingiven”).. . . have been at 86 S. Ct. 16 L. Ed.
694, in prin-2d accord with usualthe Miranda Court stated that “a

waiver,ciples determiningof whichheavy govern-burden rests on the
impliedcan include waiver from allment to demonstrate that the defen-

Butler, supra,the circumstances. Seeknowingly intelligentlydant and
373, 376, 1755,at 99 S. Ct. 60 L. Ed.privilege againstwaived his self-

case,in2d 286. And a later the Courtrightincrimination and his to re-
“heavystated that this burden” is[7]Id.,appointedtained or counsel.” at

not more than the burden to establish475, 1602,86 S. Ct. 16 L. Ed. 2d 694.
by preponderancewaiver a of the evi-

The course of decisions since Connelly,dence. Colorado v. 479 U.S.
Miranda, by applicationinformed the 157, 168, 515,107 S. Ct. 93 L. Ed. 2d

inwarningsof Miranda the whole (1986).473
enforcement,course of law demon­

prosecutionThe therefore doesstrates that waivers can be estab­
not need to show that a waiver ofexpresslished even absent formal or

An “im­rights express.Miranda wasstatements of waiver that would be
plicit “rightwaiver” of the to remainin,expected say, judicial hearinga to
silent” is sufficient to admit a sus­if guilty pleadetermine a has been

Butler,pect’s statement into evidence.properly entered. Cf. Fed. Rule Crim.
376, 1755,supra, at 99 S. Ct. 60 L. Ed.purposeProc. 11. The main of Mi­

2d 286. Butler made clear that aranda is to ensure that an accused is
im­rights maywaiver of Miranda berightadvised of and understands the

plied through “the defendant’s si­rightto remain silent and the to coun­
lence, coupled understandingwith anDavis, 460, 114supra,sel. See at S.

rightsof his and a course of conduct2350, 362; Burbine,Ct. 129 L. Ed. 2d
U.S., 373,441indicating waiver.” at427, 1135,supra, at 106 S. Ct. 89 L.

1755,99 S. Ct. 60 L. Ed. 2d 286. TheThus, anything,“[i]fEd. 2d 410. our
inCourt Butler therefore “retreated”subsequent cases have reduced the

“languagefrom the and tenor of theimpact legiti­of the Miranda rule on
opinion,” “suggestedMiranda whichmate law enforcement while reaffirm­

requirethat the Court would that aing rulingthe decision’s core that un­ ”‘specificallywaiver ... be made.’maywarned statements not be used
Barrett, 523,Connecticut v. 479 U.S.in prosecution’sas evidence the case

531-532, 828,107 S. Ct. 93 L. Ed. 2dStates,in chief.” Dickerson v. United (1987) (Brennan, J., inconcurring920428, 443-444,530 U.S. 120 S. Ct.
judgment).(2000).2326, 147 L. Ed. 2d 405

If the State establishes that a
One of the first cases to decide the warning givenMiranda was and the

meaning importand ofMiranda with accused made an uncoerced state­
respect questionto the of waiver was ment, alone,showing, standingthis is
North Carolina v. Butler. The Butler insufficient to demonstrate “a valid
Court, discussingafter some of the Miranda,rights.waiver” of Miranda

inproblems by languagecreated the 475, 1602,supra, at 86 S. Ct. 16 L. Ed.
Miranda, impor-established certain prosecution2d 694. The must make

propositions. interpretedtant Butler showingthe additional that the ac­
language concerningthe Miranda the rights.cused understood these See

“heavy burden” 564,Spring,Colorado v. 479 U.S.
[560 384]U.S. 573-575, 851,107 S. Ct. 93 L. Ed. 2d

waiver,to show 384 (1987);Barrett, 530,supra,954 at 107
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828, 920; Burbine, 374-375, 1755,S. Ct. 93 L. Ed. 2d 99 S. Ct. 60 L. Ed. 2d
286; Miranda, 475-476,supra, at 86U.S., 421-422, 1135,475 at 106 S. Ct.

1602, (applyingS. Ct. 16 L. Ed. 2d 694Tague89 L. Ed. 2d 410. Cf. v. Louisi-
Zerbst standard of intentional relin-ana, 469, 469, 471,444 U.S. 100 S. Ct.

(1980) quishment right).of a known As But-652, (per62 L. Ed. 2d 622
(no U.S., 375-376,441recognized,ler atcuriam) evidence that accused un-

1755, 286,99 S. Ct. 60 L. Ed. 2drights); Carnleyderstood his Miranda
rightsMiranda can therefore beCochran, 506, 516,v. 369 U.S. 82 S.

(1962) throughwaived means less formal884, (govern-Ct. 8 L. Ed. 2d 70
intypicalthan a waiver on the recordment could not show that accused

courtroom,a cf. Fed. Rule Crim. Proc.“understandingly” rightwaived his to
record”). 11,given practicalthe constraints andin lightcounsel of “silent

interrogationnecessities of and theprosecutionWhere the shows that a
protectionfact that Miranda’s mainwarning givenMiranda was and that

in advisinglies defendants of theiraccused,byit was understood the an
Davis, U.S., 460,rights, see 512 ataccused’s uncoerced statement estab-
2350, 362;114 S. Ct. 129 L. Ed. 2dimplied rightlishes an waiver of the

Burbine, U.S., 427,475 at 106 S. Ct.to remain silent.
1135, 89 L. Ed. 2d 410.[560 385]U.S.

inThe record this case shows thatAlthough imposesMiranda on
Thompkins rightwaived his to re-policethe a rule that is both formal­

inmain silent. There is no basis thispractical preventsistic and when it
case to conclude that he did not un-interrogating suspectsthem from

rights;derstand his and on these factsprovidingwithout first them with a
it follows that he chose not to invokeBurbine,warning,Miranda see 475

rely rightsor on those when he didU.S., 427, 1135,at 106 S. Ct. 89 L. Ed.
First,speak. there is no contention410, impose2d it does not a formalis­

Thompkinsthat did not understandprocedure suspecttic waiver that a
rights;his and from this it followsrelinquish rights.must followto those

gave upthat he knew what he whengeneral proposition,As a the law can
id., 421,spoke.he See at 106 S. Ct.who,presume that an individual with

1135, 89 L. Ed. 2d 410. There wasunderstandinga full of his or her
inenoughmore than evidence theinrights, acts a manner inconsistent

Thompkinsrecord to conclude thatwith their exercise has made a delib­
rights.understood his Mirandarelinquish protec­erate choice to the

Thompkins copyreceived a written ofSee,rights e.g.,tion those afford. But­
warnings;the Miranda Detective Hel-ler, 372-376, 1755,supra, at 99 S. Ct.

gert Thompkinsdetermined that286; Connelly, supra,60 L. Ed. 2d at
[560 386]U.S.169-170, 515,107 S. Ct. 93 L. Ed. 2d

(“There obviously English;473 is no reason to could read and understand
inrequire way Thompkins givenmore the of a ‘volun-­ and was time to

ininquiry warnings. Thompkins,tariness’ the Miranda read the fur-
thermore,in pro­[duewaiver context than the read aloud the fifth warn-

context”). ing, “youcess] confession The Court’s which stated that have the
recognized right anycases have that a waiver of to decide at time before or

rights only during questioning your rightMiranda need meet the to use
Zerbst, your rightstandard of Johnson v. 304 to remain silent and to talk

458, 464, 1019, lawyer you beingU.S. 58 S. Ct. 82 L. with a while are
(1938). Butler, supra, questioned.”Ed. 1461 See at Brief for Petitioner 60
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omitted). in(capitalization entlyHe was thus he was a
rightaware that his to remain silent [560 387]U.S.

dissipatewould not after a certain straight-backed
policeamount of time and that would hours,chair for three but there is no

righthave to honor his to be silent authority propositionfor the that an
right duringand his to counsel the interrogation lengthof this is inher-

Indeed,interrogation. entlywhole course of Those coercive. even where
interrogations greaterof durationclear,rights, warningthe made could

improper, theywere held to be wereany Helgert,be asserted at time.
not,accompanied, byas this one wasmoreover, warningsread the aloud.

coercion,indicatingother facts such
Second, Thompkins’ answer to De- incapacitatedas an and sedated sus-

Helgert’s questiontective about pect, sleep deprivation,and food and
Thompkins prayedwhether to God for U.S.,Connelly,threats. Cf. 479 at

forgiveness shootingfor the victim is 163-164, 1, 515,n. 107 S. Ct. 93 L.
indicating Helgert’sa “course of conduct Ed. 2d 473. The fact that

question Thompkins’referred to reli-rightwaiver” of the to remain silent.
gious beliefs also did not renderButler, 373, 1755,supra, at 99 S. Ct.
Thompkins’ involuntary.statementIf Thompkins60 L. Ed. 2d 286.

privilege“[T]he Fifth Amendment[12]silent,wanted to remain he could
psy-is not concerned ‘with moral andinnothing responsehave said to Hel-

chological pressures to confess ema-gert’s questions, or he could have un-
nating from sources other than officialambiguously invoked his Miranda ” Id., 170, 515,coercion.’ at 107 S. Ct.rights interrogation.and ended the

(quoting Oregon93 L. Ed. 2d 473 v.ThompkinsThe fact that made a
Elstad, 298, 305,470 U.S. 105 S. Ct.statement about three hours after re- (1985)).1285, 222 In84 L. Ed. 2dceiving warninga Miranda does not circumstances, Thompkinstheseinengagedovercome the fact that he knowingly voluntarilyand made a

indicatinga course of conduct waiver. police,statement to so he waived his
requiredPolice are not to rewarn[11] right to remain silent.

suspects Thomp-from time to time. CHelgert’s questionkins’ answer to
that,Thompkins arguesnext evenpraying forgivenessabout to God for

if Helgerthis answer to Detectiveshootingfor the victim was sufficient
rightcould constitute a waiver of hisindicatingto show a course of conduct

silent, policeto remain the were notbywaiver. This is confirmed the fact
himquestion theyallowed to untilThompkinsthat before then had

obtained a waiver first. Butler fore-given sporadic questionsanswers to
argument.closes this The Butlerthroughout interrogation.the

Court held that courts can infer a
Third, there is no evidence that rightswaiver of Miranda “from the

Thompkins’ statement was coerced. personactions and words of the inter-
Burbine, 421, U.S., 373,441supra, rogated.”See at 106 S. Ct. at 99 S. Ct.

1755,1135, principle60 L. Ed. 2d 286. ThisThompkins89 L. Ed. 2d 410.
would be inconsistent with a rule thatpolicedoes not claim that threatened
requires a waiver at the outset. Thehiminjured during interroga-or the

rejectedButler Court thus the rulein any waytion or that he was fearful.
dissent,proposed byin the Butler whichinterrogationThe was conducted a

instandard-sized room the middle of “required] policewould have the to
appar-the afternoon. It is true that express [.Mirandaobtain an waiver of
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Miranda, U.S.,rights] proceeding warning.before with inter­ See 384 at
Id., 379, 1755, 471, 1602,rogation.” at 99 S. Ct. 86 S. Ct. 16 L. Ed. 2d 694.

(Brennan, J., established,If60 L. Ed. 2d 286 dissent­ that condition is the
ing). holding proceedThis also makes sense court can to consider whether
given primary protec­ express impliedthat “the there has been an or

Id., 476,suspects subject[ed] rights.tion afforded to waiver ofMiranda at
1602, Ininterrogationcustodial is the Mi­ 86 S. Ct. 16 L. Ed. 2d 694.

Davis,warnings making ruling admissibilityranda themselves.” its on the
460, 2350,114supra, duringat S. Ct. 129 L. of a statement made custodial

court, course,questioning,Ed. 2d 362. The Miranda rule and its the trial of
ifrequirements suspectare met a considers whether there is evidence to

that,adequate warnings, supportreceives Miranda the conclusion from the
them, oppor­ questioning,understands and has an whole course of an ex-

tunity rights giv­ press impliedto invoke the before or waiver has been es-
Thus,ing any Any givinganswers or admissions. tablished. after a Mi-

waiver, express implied, warning, police mayor randa
interrogate suspecta who has neither[560 388]U.S.
invoked nor waived his or her Mi-may be

rights. premises,randa On these itby anycontradicted an invocation at
police requiredfollows the were not toIf righttime. the to counsel or the

Thompkins’obtain a waiver of Mi-right to remain silent is invoked at
rights commencingranda before theany point during questioning, further

interrogation.interrogation must cease.
DInterrogation provides suspectthe

with additional information that can sum,In suspecta who has re­
waive,put his or her decision to or not ceived and understood the Miranda

invoke, perspective. ques-to into As warnings, and has not invoked his
tioning commences and then contin- rights,Miranda
ues, suspect opportunitythe has the

[560 389]U.S.
to consider the choices he or she faces rightwaives the toand to make a more informed deci- by makingremain silent an uncoercedsion, either to insist on silence or to police. Thompkinsstatement to thecooperate. suspectWhen the knows rightdid not invoke his to remainrightsthat Miranda can be invoked at stop questioning.silent and the Un-time,any opportu-he or she has the full,inderstanding rightshis henity to reassess his or her immediate right bywaived his to remain silentlong-term Cooperationand interests. making voluntarya statement to theinpolice maywith the result more moreover,police. police,The were notsuspect;favorable treatment for the required Thomp-to obtain a waiver ofapprehension accomplices;the of the rightkins’ to remain silent beforeprevention continuing injuryof and interrogating him. The state court’sfear; beginning steps toward relief or rejecting Thompkins’decision Mi-victims; begin-solace for the and the randa claim was thus correct underning suspect’sof the own return to the de novo review and therefore neces-law and the social order it seeks to sarily reasonable under the more def-protect. review,AEDPAerential standard of

2254(d). Knowles,In order for an accused’s statement 28 U.S.C. See§
trial, U.S., 123-124, 1411,policeto be admissible at must 556 at 129 S. Ct.

(stategivenhave the accused a Miranda 173 L. Ed. 2d 251 court’s
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applied.decision was correct under de novo the state court The Court of
review and not unreasonable under Appeals ruled that the state court
AEDPA). used the incorrect standard for as-

sessing prejudice under StricklandIV
“[questions prosecu-because of the

inThe second issue this case is purposetion’s or intent are com-
Thompkins’ providedwhether counsel inpletely analyzingirrelevant . . .

by failingineffective assistance to re­ in preju-whether an error resulted
quest limiting regardinga instruction dice, bywhich definition concerns the

juryhow the could consider the out­ uponerror’s effect the outcome.” 547
Purifoy’scome of trial. To estab­ deleted).F.3d, (emphasisat 591-592

counsel,lish ineffective assistance of
a defendant “must show both deficient ifEven the state court used an
performance preju­bu counsel and standard,legalincorrect we need not

Id.., 122, 1411,dice.” at 129 S. Ct. 173 determine whether AEDPA’sdeferen-
Strickland,(citingL. Ed. 2d 251 466 review,tial standard of 28 U.S.C.

U.S., 687, 2052,at 104 S. Ct. 80 L. Ed. 2254(d), inapplies this situation. Cf.§
674). prejudice,2d To establish a “de­ 362,Taylor,Williams v. 529 U.S. 397-

fendant must show that there is a 398, 1495,120 S. Ct. 146 L. Ed. 2d 389
(2000).that,probabilityreasonable but for because, if AE-That is even

errors,unprofessionalcounsel’s the DPA apply, Thomp-deference does not
proceedingresult of the would have prejudicekins cannot show under de

Strickland, U.S.,been different.” 466 review,novo the more favorable stan-
694, 2052,at 104 S. Ct. 80 L. Ed. 2d Thompkins.dard of review for [16]

In assessing prejudice, grant674. courts Courts cannot writs of habeas
totality corpus by engaging only“must consider the of the evi­ under 2254§

Id., injudge jury.”dence before the or at de novo review when it is unclear
695, 2052, AEDPA applies,104 S. Ct. 80 L. Ed. 2d 674. whether deference

2254(d).however, situations,InAppeals,The Court of ne­ those courts§
AEDPAglected to take into account the other must resolve whether defer-

does,ifpresented against Thomp-­ applies,evidence ence because it a
petitioner maykins. habeas not be entitled

corpusto a writ of habeas underAppealsThe Court of determined 2254(d). can, however, denyCourts§that the state court was unreason-
corpuswrits of habeas under 2254§able, 2254(d),28 U.S.C. when it§

inby engaging de novo review when itThompkinsfound that suffered no
AEDPAis unclear whether deferenceprejudice from failure of defense

applies, petitionerbecause a habeasrequestcounsel to an instruction re-
will not be entitled to a writ ofhabeasgarding Purifoy’s acquittalearlier of

ifcorpus rejectedhis or her claim is oncharges.the murder and assault The 2254(a).review,de novo see §rejected Thompkins’state court had
prejudiced byclaim that he was evi- It seems doubtful that failure to

Purifoy’sdence of earlier conviction request the instruction about the ear-
offenses, notingfor firearms that “the acquittallier or conviction was defi-

attemptrecord does not disclose an to representation;cient but on the as-
argue was,sumption that it on this record

[560 390]U.S. Thompkins prejudice.cannot show
improperthat conviction for an The record establishes that it was not

purpose.” App. reasonably likelyto Pet. for Cert. 80a. It that the instruction
inprejudice anyis unclear what standard would have made difference
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mistake,inlight guilt. Purifoy’sof all the other evidence of case made a or
inalternatively, Purifoythat was notvictim,survivingThe Frederick

guiltyfact of the crime for which heFrance, Thompkinsidentified as the
charged. amplehad been There wasshooter, and the identification was
in supportevidence the record tosupported by photographa taken

Thompkins’ guilt theory,under eitherfrom a surveillance camera.
jury weighand his was instructed to[560 391]U.S.

in determiningah of the evidence
Thomp- guilt beyondwhether there was a

Stephenskins’ friend Omar testified reasonable doubt. Under our de novo
himThompkinsthat confessed to dur- record, Thompkinsreview of this can-

conversation,ing phonea and the prejudice.not show
details of that confession were cor-

by Thomp-roborated evidence that
strippedkins the van and abandoned judgment Ap-The of the Court ofshooting. jury,it after the The more- reversed,peals is and the case isover, capable assessingwas of Puri- denyremanded with instructions tofoy’scredibility, as it was instructed to petition.theinjury Thompkins’do. The case could

juryhave concluded that the earlier It is so ordered.

SEPARATE OPINION

inSotomayor,Justice with whom standard of review set forth the
Stevens, Ginsburg,Justice Justice Antiterrorism and Effective Death

(AEDPA),Breyer join, dissenting. Penaltyand Justice Act of 1996 28
2254(d). IU.S.C. Because believe§todayThe Court concludes that a

Thompkins is entitled to relief undersuspect rightcriminal waives his to
AEDPA groundon the that his state-if, sittingremain silent after tacit and
ments were admitted at trial withoutthrough nearlyuncommunicative

prosecution havingthe carried itspolice interrogation,three hours of he
burden to show that he waived hisresponses.utters a few one-word The

silent;right long-to remain becausesuspectCourt also concludes that a
standing principles judicialof re-guard rightwho wishes to his to re-

leavingstraint counsel for anotheragainst findingmain silent such a of
day questionsthe of law the Courtmust, counterintuitively,“waiver”

decide;reaches out to and because thespeak—and must do so with sufficient
questionsCourt’s answers to those doprecision satisfyto a clear-statement

applicationnot result from a faithfulinambiguityrule that construes favor
decisions, Iprior respectfullyof ourpolice. propositionsof the Both mark

dissent.protec-a substantial retreat from the
against compelledtion self-

Iincrimination that Miranda v. Ari-
zona, 436, 1602,384 U.S. 86 S. Ct. 16 grantedWe certiorari to review the

(1966), long pro-L. Ed. 2d 694 has judgment Appealsof the Court of for
during interrogation.vided custodial Circuit,the Sixth which held that

The broad rules the Court announces Thompkins was entitled to habeas
today troublingare also relief under both Miranda and Strick-

[560 392]U.S. 668,Washington,land v. 466 U.S.
2052,104 S. Ct. 80 L. Ed. 2d 674theybecause

(1984). (2008).547 F.3d 572 As to thecase,unnecessaryare to decide this
claims, Thompkins arguesMirandagoverned bywhich is the deferential
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through duringfirst that his conduct that he had been advised of and un-
interrogationthe 3-hour custodial he rights.derstood his There is conflict-

effectively rightinvoked his to remain ining evidence the record about
silent, requiring police ques-to cut off Thompkins verballywhether ever

intioning accordance with Miranda understanding rights.1confirmed his
96,Michigan Mosley,and v. 423 U.S. The record contains no indication that

(1975).321,96 S. Ct. 46 L. Ed. 2d 313 soughtthe officers or obtained an ex-
Thompkins also contends his state- press waiver.

in anyments were case inadmissible itself,interrogationAs to the Hel-
prosecutionbecause the failed to meet gert candidly characterized it as

heavyits burden under Miranda of “very, very “nearlyone-sided” and a
proving knowinglythat he and intel- 10a,monologue.” App. Thomp-17a.
ligently rightwaived his to remain “Mullen,”“[pleculiar,”kins was and

agreedsilent. The Sixth Circuit with Id.,“[generally quiet.” at 149a. Hel-
Thompkins as to waiver and declined gert partnerand his “did most of the

questionto reach the of invocation. talking,” Thompkinsas was “not ver-
F.3d, 583-584, view,In my547 at n. 4. bally “[l]argely”communicative” and

if Thompkins prevaileven cannot on Id., 149a, 17a,remained silent. at
AEDPA,his invocation claim under he Thompkins gave19a. To the extent

is entitled to relief as to waiver. Be- any response, his answers consisted
I judgmentcause would affirm the of ‘no,’A ‘yeah,’of “a word or two. or a or

Iground,the Sixth Circuit on that T don’t know.’ . . . And sometimes
Thompkins’would not reach claim simply. . . he sat down . . . with

constitutionallythat he received inef- in looking[his] [his]head hands
fective assistance of counsel. down. Sometimes ... he would look

strength Thompkins’The of Mi- up eye-contactand make would be the
Id.,independs large partranda claims on only response.” at 23a-24a. After

inproceeding approxi-this fashion forthe circumstances of the 3-hour
minutes,2mately hours and 45 Hel-interrogation,

gert[560 393]U.S.
[560 394]U.S.at the end of which he

Thompkins ques-asked threein-inculpatorymade statements later
inrelatingtions to his faith God. Theopiniontroduced at trial. The Court’s

prosecution Thomp-relied at trial ondownplays record evidence that
“yes.”kins’ one-word answers of SeeThompkins remained almost com-

id., at 10a-lla.pletely unresponsivesilent and
throughout that session. One of the Thompkins’ nonresponsiveness is

officers,interrogating Detective Hel- inparticularly striking the context of
gert, although Thomp-testified that strategy,the officers’ interview later
kins was administered Miranda explained conveying Thompkinsas to
warnings, the last of which he read opportunitythat “this was his to ex-
aloud, Thompkins expressly declined plain story]”[ofhis side the because

sign acknowledgmentto a written else,“[everybody including [his] co-

suppression hearing, Helgert reading Thompkins1. At the Detective testified that after the
warnings, Rights, got“I believe I asked him if he understood the and I think I a verbal answer to

” App. denying suppress,that as a 9a. In the motion to the trial court relied on that factualVes.’
Id., trial,premise. testimony Helgert differently.at 26a. In his later at remembered the encounter

Thompkins warnings]’’ they“indicate[d] [theAsked whether that he understood after had been
read, Id.,Helgert orally question.’’stated “I don’t know that I asked him that at 148a.
Nevertheless, Michigan Appeals Thompkins verbally acknowledgedthe Court of stated that

(Feb. 3, 2004),understanding rights. People Thompkins, App.his v. No. 242478 to Pet. for Cert.
75a.
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[d]efendants, given rightshad their ver­ of their
sion,” himasking going“[w]hoand is under the Fifth and Fourteenth

ifspeak up you you speakto for don’t commencingAmendments before cus-
”Id., 10a, Yet,up yourself?”for at 21a. interrogation,’todial Florida v.Pow-

Helgert “onlyconfirmed that the ell, 50, 59, 1195,559 U.S. 130 S. Ct.
(2010)thing [Thompkins said] relative to his (quoting175 L. Ed. 2d 1009

shooting]”[ininvolvement the oc­ 195,Eagan,Duckworth v. 492 U.S.
curred near the end of the interview— 201, 2875,109 S. Ct. 106 L. Ed. 2d 166

(1989)).i.e., in response questionsto the about prescribedMiranda the now-
Id., (emphasisGod. at 10a-lla warnings policefamiliar that must

added). only responsesThe other Hel-­ prior questioning.administer to See
gert Thompkins giv­could remember U.S., 479, 1602,384 at 86 S. Ct. 16 L.“ing ‘[h]ewere that didn’t want a 694; ante, 380, 2d,Ed. 2d at 176 L. Ed.” “peppermint’ and ‘the chair that he subsequentat 1110.Miranda and our” Id.,insittingwas was hard.’ at require police “respectcases also to

Nevertheless, Michigan152a. the the accused’s decision to exercise the
court concluded on this record that inrights warnings.”outlined the Mo-
Thompkins righthad not invoked his Burbine, 412, 420,ran v. 475 U.S. 106

(1986).to remain silent because “he contin­ 1135,S. Ct. 89 L. Ed. 2d 410
officer,ued to talk with the albeit “If in any[an] individual indicates

sporadically,” voluntarilyand that he manner, any prior duringat time to or
right. People Thomp­waived that v. questioning, that he wishes to remain

(Feb.kins, 3, 2004), App.No. 242478 ifsilent” or he “states that he wants
to Pet. for Cert. 75a. attorney,” interrogationan the “must

U.S., 473-474,cease.” 384 at 86 S. Ct.Thompkins’ petitionfederal habeas
1602, 16 L. Ed. 2d 694.AEDPA,governed byis under which a

may grantfederal court not the writ warningsEven when have been ad-
adjudicationunless the state court’s suspectministered and a has not af-

of the merits of the claim at issue firmatively rights,invoked his state-
to,contrary“was or involved an un- inments made custodial interro-

of,application clearlyreasonable es- gation may partnot be admitted as of
law,tablished Federal as determined inprosecution’sthe case chief “unless

by Supremethe Court of the United prosecutionand until” the demon-
States,” or “was based on an unrea- “knowinglystrates that an individual

insonable determination of the facts intelligently [d] [his]and waive
inlight presentedof the evidence the Id.., 479, 1602,rights.” at 86 S. Ct. 16

2254(d)(1),proceeding.”State court §§ 694; accord, ante, 382,L. Ed. 2d at
(2). 2d, heavy“[A]176 L. Ed. at 1111.

clearlyThe relevant established governmentburden rests on the to
purposesfederal law for of demonstrate that the defendant

2254(d)(1) begins with our land-§ knowingly intelligentlyand waived
decision, “g[a]vemark Miranda which privilege againsthis self-incrim-

protectionforce to the Constitution’s rightination and his to retained or
against compelled self-incrimination” Miranda,appointed counsel.” 384“by establishing procedural‘certain U.S., 475, 1602,at 86 S. Ct. 16 L. Ed.
safeguards require policethat to ad- government satisfy2d 694. The must

suspectsvise criminal “high proof[d]the standar of for the
[560 395]U.S. rights [setwaiver of constitutional
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Zerbst, establishingin]forth Johnson v. 304 U.S. the isolated circum-
458, 1019, interroga-[an]58 S. Ct. 82 L. Ed. 1461 stances under which
(1938).” place onlyIbid. tion takes and has the

makingmeans of available corrobo-question suspectThe whether a has warnings givenrated evidence ofvalidly right “entirelywaived his is during interroga-incommunicadodistinct” as a matter of law from tion, rightlythe burden is on itsright.whether he invoked that Smith shoulders.Illinois, 91, 98,v. 469 U.S. 105 S. Ct.
(1984) “An in-express statement that the490, (per83 L. Ed. 2d 488

curiam). willingdividual is to make a state-related,questionsThe are
attorneyment and does not want anhowever, in practicalterms of the ef-

closely byfollowed a statement couldsuspect’sfect on the exercise of a
constitute a waiver. But a validArights. suspect may anyat time

presumed simplywaiver will not beprior rights—or,revoke his waiver of
from the silence of the accused aftercase, guardcloser to the facts of this
warnings given simplyare or from theagainst possibilitythe of a future

infact that a confession was factfinding implicitlythat he waived his
U.S.,eventually obtained.” 384 atrights—by invoking rightsthe and

475, 1602,86 S. Ct. 16 L. Ed. 2d 694.thereby requiring policethe to cease
Accord, ante, 387-388,questioning. at in describingMiranda went further

2d,176 L. Ed. at 1114-1115. likely satisfy prosecu-the facts to the
establishingtion’s burden of the ad-

missibility of statements obtained af-
[560 396]U.S.

lengthy interrogation:ter a
II

testimony“Whatever the of the
A rights byauthorities as to waiver of

accused, in-lengthyan the fact ofCircuit, I beginLike the Sixth with in-terrogation or incommunicadoquestion Thompkinsthe whether carceration before a statementrightwaived his to remain silent.
[560 397]U.S.if ThompkinsEven did not invoke

isright,that he is entitled to relief be-
strongmade is evidence that theMichigan satisfycause did not its

validlyaccused did not waive hisestablishingburden of waiver.
Inrights. these circumstances the

pros-Miranda’s discussion of the eventuallyfact that the individual
in provingecution’s burden waiver made a statement is consistent

speaks particular claritywith to the with the conclusion that the com-
facts of this case and therefore merits pelling interroga-influence of the
reproducing length:at himfinallytion forced to do so. It is

anyinconsistent with notion of a“If interrogation[an] continues
voluntary relinquishment of thepresence attorneywithout the of an

Id., 476,privilege.” at 86 S. Ct.taken, heavyand a statement is a
1602, 16 L. Ed. 2d 694.governmentburden rests on the to

demonstrate that the defendant subsequentThis Court’s decisions
knowingly intelligentlyand waived emphasizedto Miranda have the

privilege againsthis self- inprosecution’s “heavy prov-burden”
rightincrimination and his to re- See,ing e.g., Taguewaiver. v. Louisi-

appointedtained or counsel. . . . ana, 469, 470-471,444 U.S. 100 S. Ct.
(1980)responsibleSince the State is for 652, (per62 L. Ed. 2d 622
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curiam); C., 442 inFare v. Michael U.S. whether the defendant fact know-
707, 724, 2560,99 S. Ct. 61 L. Ed. 2d ingly voluntarilyand waived the

(1979).197 We have also reaffirmed inrights delineated the Miranda
may presumethat a court not waiver U.S., 373, 1755,441case.” at 99 S. Ct.

suspect’sfrom a silence or from the Miranda,60 L. Ed. 2d 286.
mere fact that a confession was even- [560 398]U.S.
tually obtained. See North Carolina v. we ob-Butler, 369, 373,441 U.S. 99 S. Ct.

served, “unequivocally said . . . mere(1979).1755, 60 L. Ed. 2d 286
U.S.,441enough.”silence is not at

in concludingEven that Miranda 373, 1755,99 S. Ct. 60 L. Ed. 2d 286.
invariably require expressdoes not an instoppedWhile we short Butler of

rightwaiver of the to silence or the announcing pera se rule that “the
counsel, inright to this Court Butler silence, coupleddefendant’s with an

prosecutionmade clear that the bears understanding rightsof his and a
in establishinga substantial burden waiver,indicatingcourse of conduct

impliedan waiver. The Federal Bu- may supportnever a conclusion that a
Investigationreau of had obtained rights,”defendant has waived his weadvisingstatements after Butler of presumereiterated that “courts mustrights confirminghis and that he un- that a defendant did not waive hispresentedderstood them. When with

rights; prosecution’sthe burden isform,waiver-of-rightsa written But-
“ great.” Ibid..2Tagents, youler told the will talk to

”I 441signing anybut am not form.’ Rarely precedentsdo this Court’s
U.S., 371, 1755,at 99 S. Ct. 60 L. Ed. provide clearly established law so

inculpatory2d 286. He then made closely pointon with the facts of a
statements, soughtwhich he later to particular Together,case. Mirandasuppress groundon the that he had and Butler establish that a courtexpressly rightnot waived his to presume“must that a defendant didcounsel. rights”; prosecutionnot waive his the

inAlthough “heavy attemptingthis Court reversed the bears a burden”
waiver;judgment concludingstate-court that to demonstrate the fact of a

inadmissible, “lengthy interrogation” priorthe statements were we to ob-
quoted length portions taining “strongat of the Mi- statements is evi-

opinion reproduced against findingranda above. We dence” a of valid
waiver; in“express responsecautioned that even an writ- “mere silence” to
questioning enough”;ten or oral statement of waiver of the is “not and

right right may presumed “simplyto remain silent or of the to waiver not be
in“inevitablycounsel” is not . . . suffi- from the fact that a confession was

waiver,” Miranda,emphasiz- eventuallycient to establish fact obtained.”
“ 475-476, 1602,ing question supra,[t]hethat is . . . at 86 S. Ct. 16

157, 168, 515,Connelly,2. The Court cites Colorado v. 479 U.S. 107 S. Ct. 93 L. Ed. 2d 473
”“(1986), proposition prosecution’s ‘heavyfor the that the burden’ under Miranda “is not more

Ante, 384,by preponderancethan the burden to establish waiver a of the evidence.’’ at 176 L. Ed.
2d, Connelly reject convincing proofat 1112. did a clear and evidence standard of in favor of a
preponderance nothing Connelly displaced presumption against findingburden. But in the core a

rights, subsequently prosecu-waiver of and we have relied on Miranda's characterization of the
Roberson, 675, 680, 2093,“heavy.’’tion’s burden as See Arizona v. 486 U.S. 108 S. Ct. 100 L. Ed.

(1988).2d 704
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694; Butler, Butler,supra, prosecution’sL. Ed. 2d at 372- the burden. See
373, 1755,99 S. Ct. 60 L. Ed. 2d 286.3 373, 1755,supra, at 99 S. Ct. 60 L. Ed.

[560 399]U.S. Although2d 286.4
undisputed Thomp-­It is here that [560 400]U.S.

expressly rightkins never waived his Michiganthe court
signto remain silent. His refusal to Thompkins “sporadically”stated that

acknowledgmenteven an that he un­ interview,inparticipated App.the to
evinces,rightsderstood his Miranda 75a, opinionPet. for Cert. that court’s

if anything, an intent not to waive and the record before us are silent as
rights.those Cf. United States v. subjectto the matter or context of(CA2 2009)135, 142Plugh, 576 F.3d single questioneven a to which

(suspect’s signrefusal to waiver-of-­ Thompkins purportedly responded,
rights unequivo­form “constituted an exchangeother than the about God
cally negative questionanswer to the respectingand the statements the

willing. . . whether he was to waive inpeppermint and the chair. Unlike
rights”). Thompkinshis That did not Butler, Thompkins made no initial

inculpatorymake the statements at “I you.”declaration akin to will talk to
2approximatelyissue until after (caseF.3d,See also 547 at 586-587

interrogationhours and 45 minutes of below) (noting mightthat the case be
“strong againstserves as evidence” if Thomp-different the record showed

expresslywaiver. Miranda and Butler responded affirmativelykins had to
preclude possibilitythe that the incul-­ an invitation to tell his side of the
patory statements themselves are story any particularor described
sufficient to establish waiver. answered).question Thompkinsthat

circumstances, Indeed,In Thomp- Michiganthese and the United
precedingkins’ “actions and words” States concede that no waiver oc-

ininculpatory simply Thompkinsthe statements do curred this case until
in- responded “yes” questionsnot evidence a “course of conduct to the

7,dicating carry Arg.waiver” sufficient to about God. See Tr. of Oral 30.1

waiver,Likely reflecting great weight prosecution’s proving implied many3. the of the burden in
contemporary police training rights priorresources instruct officers to obtain a waiver of to

See, Inbau, Reid,proceeding interrogation. e.g., Buckley, Jayne,at all with an R J. J. & B.
(4th 2004) (hereinafter Inbau) (“OnceInterrogation [a]Criminal and Confessions 491 ed. waiver

Wicklander,given, police may proceed interrogation’’);is the with the D. Zulawski & D. Practical
(2d 2002)Aspects Interrogation (“Only upon th[e] [Miranda]of Interview and 55 ed. the waiver of

occur’’);rights by suspect interrogationthe can an see also Brief for National Association of
(hereinafter Brief)Lawyers (collectingCriminal Defense et al. as Amici Curiae 11-12 NACDL

authorities).

AEDPA,Although controlling4. such decisions are not under it is notable that lower courts have
See,similarly required showing beyond inculpatory e.g.,a of words or conduct statements. United

(CA9 1988) (noWallace, 1464, implied suspectStates v. 848 F.2d 1475 waiver when warned
perhap[s] many answering question);“maintained her silence for . . . as as ten minutes’’ before a

(CA5 1982) (noLucas, 518, impliedMcDonald v. 677 F.2d 521-522 waiver when defendant refused
waiver,sign implying exceptto waiver and there was “no evidence of words or actions a the

statement’’).[inculpatory] Generally, implied suspectcourts have found waiver when a warned has
incriminating part steady speech partmade statements “as of a stream of or as of a back-and-forth

police,’’ suspect previously rightconversation with the or when a warned who invoked his
DiPaolo, 232,“spontaneously dialoguerecommences the with his interviewers.’’ Bui v. 170 F.3d 240

(CA1 1999) (citation omitted); Smith,quotationand internal marks see also United States v. 218
(CA7 2000)777, (implied suspect “immediately began talking agentsF.3d 781 waiver where to the

hour’’);refusing sign Scarpa,after to the waiver form and continued to do so for an United States v.
“(CA2 1990)63, (implied suspect engaged897 F.2d 68 waiver where warned in a ‘relaxed and

’’ drive).friendly’ duringconversation with officers a 2-hour
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review”).objectively necessitybelieve it is unreasonable us on habeas No
clearly prec-under our established justifyexists to the Court’s broad an-

prosecutionedents to conclude the today.nouncement
“heavy proofmet its burden” of on a

The Court concludes that when Mi-consistingrecord of three one-word
warnings givenranda have been andanswers, 2following hours and 45

understood, “an accused’s uncoercedpunctuated byminutes of silence a
impliedstatement establishes anlargely responsesfew nonverbal to

rightwaiver of the to remain silent.”questions.unidentified
Ante, 384, 2d,at 176 L. Ed. at 1113.

B still,broadlyMore the Court states
that, general proposition,“[a]s a thePerhaps priorbecause our Miranda

presumelaw can that an individualprecedents clearly Thomp-­so favor
who, understandingwith a full of hiskins, today goes beyondthe Court

inrights,or her acts a manner incon-AEDPA’s deferential standard of re­
sistent with their exercise has made ageneralview and announces a new

relinquishdeliberate choice to therule,principle Anyof law. new it must
Ante,protection rightsthose afford.”emphasized, unnecessarybe is to the

385, 2d,at 176 L. Ed. at 1113.If, indisposition of this case. the
view, MichiganCourt’s the court did

principles flatlyThese contradictunreasonably applynot our Miranda
longstandingour views that “a validinprecedents denying Thompkins re­

presumedwaiver will not be . . . sim-lief, simply sayit should so and re­
ply from the fact that a confession wasjudgmentverse the Sixth Circuit’s on

obtained,”in eventuallyfact Mi-ground.that “It is a fundamental rule
randa, U.S., 475,384 at 86 S. Ct.judicialof restraint . . . that this
1602, 694, “[t]he16 L. Ed. 2d and thatCourt will not reach constitutional

presumecourts must that a defen-inquestions necessityadvance of the
Butler,rights,”dant did not waive hisdecidingof them.” Three Affiliated U.S., 373, 1755,441 at 99 S. Ct. 60 L.Tribes Fort Berthold Reservation v.of Indeed, inEd. 2d 286. we have theC., 138,Engineering,Wold P. 467 U.S.

past summarily reversed a state-157, 2267,104 S. Ct. 81 L. Ed. 2d 113
court decision that inverted Miran-(1984). rule,Consistent with that we

presumption,da’s antiwaiver charac-frequentlyhave declined to address
terizing “readilythe error asquestions beyond

U.S.,444apparent.” Tague, at 470-
[560 401]U.S. 471, 652,100 S. Ct. 62 L. Ed. 2d 622.

necessarywhat is to best, todayAt the Court creates an
See, e.g.,resolve a case under AEDPA. conflicting pre-unworkable and set of

Cain, 656, 667-668,Tyler v. 533 U.S. sumptions that will undermine Mi-
2478,121 S. Ct. 150 L. Ed. 2d 632 goal providingranda’s of “concrete(2001) (declining questionto address guidelinesconstitutional for law en-

any bywhere statement this Court agenciesforcement and courts to fol-
in lightwould be “dictum” ofAEDPA’s low,” U.S., 442, 1602,384 at 86 S. Ct.

statutory constraints on habeas re- worst,16 L. Ed. 2d 694. At it overrules
view); Smith,Wigginscf. v. 539 U.S. aspectsub silentio an essential of the
510, 522, 2527,123 S. Ct. 156 L. Ed. protections long pro-Miranda has

(2003) (noting2d 471 that Williams v. guaranteevided for the constitutional
362, 1495,Taylor, 529 U.S. 120 S. Ct. against self-incrimination.

(2000),146 L. Ed. 2d 389 “made no
Thomp-The Court’s conclusion thatnew law” because the “case was before
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inculpatory showingkins’ statements were antecedent burden of there
was, fact,inimplied expresssufficient to establish an either an waiver

waiver, ante, sufficientlyat or a “course of conduct”
support finding impliedclear to a of[560 402]U.S.

inNothingwaiver. Burbine even hints386-387, 176 L. Ed.
removing obligation.at that The2d, 1114, insupportat finds no Butler.

case, rather,inquestion that wasdistinguishedButler itself between a
suspect’s multiple expresswhether ain-sufficient “course of conduct” and

rightswaivers of his were invalid be­statements,culpatory reiterating Mi-
“ police inquir­cause “misinformed anranda’s admonition that ‘a valid

ing attorney plansabout their con­presumed simplywaiver will not be
cerning suspect theythe or becausefrom . . . the fact that a confession

” suspectfailed to inform the of thein 441eventuallywas fact obtained.’
Id.,attorney’s efforts to reach him.” atU.S., 373, 1755,at 99 S. Ct. 60 L. Ed.

420, 1135, 410;106 S. Ct. 89 L. Ed. 2dMiranda,(quoting supra,2d 286 at
Spring,see also Colorado v. 479 U.S.694).475, 1602,86 S. Ct. 16 L. Ed. 2d

564, 573, 851,107 S. Ct. 93 L. Ed. 2dMichigan suggests Butler’s silence
“ 954right‘when advised of his to the

” [560 403]U.S.lawyer,’assistance of a combined
(1987). inanalysiswith our remand for the state court to The Court’s

standard,apply implied-waiver predicatedthe Burbine was on the exis-
inbyshows that silence followed state- tence of waiver fact.

”“ments can be a ‘course of conduct.’ Today’s prosecution’sdilution of the(quotingBrief for Petitioner 26 But- proofburden of to the bare fact that aler, 371, 1755,supra, at 99 S. Ct. 60 L. suspect inculpatorymade statements286). im-Ed. 2d But the evidence of warnings givenafter Miranda wereinplied waiver Butler was worlds unprec­and understood takes ancase,inapart from the evidence this step away “highedented from the“Iunequivocallybecause Butler said proofstandards of for the waiver ofyou” havingwill talk to after been rights”constitutional this Court haswarnings. Thompkins,read Miranda Miranda,long supra,demanded. atcourse,of made no such statement. 475, 1602, 694;86 S. Ct. 16 L. Ed. 2d
Williams, 387,heavilyThe Court also relies on cf. Brewer v. 430 U.S.

404, 1232,in 424characterizing scopeBurbine the of 97 S. Ct. 51 L. Ed. 2d
(1977) (“[CJourtsin inprosecution’s proving indulge everythe burden rea­

Burbine, presumption againstwaiver. Consistent with the sonable
observes, waiver”); Zerbst, U.S., 464,prosecutionCourt the must 304 at 58

“ 1019,inprove ‘voluntarythat waiver was S. Ct. 82 L. Ed. 1461. When
product duringthe sense that it was the of a waiver is to be inferred a cus­

interrogation,free and deliberate choice rather than todial there are sound
” “ require beyondintimidation’ and ‘made with a full reasons to evidence

inculpatoryawareness of both the nature of the statements themselves.
right being subsequentabandoned and the conse­ Miranda and our cases
quences premisedof the decision to abandon are on the idea that custo­

” Ante, 382-383, 2d, interrogation inherentlyit.’ at 176 L. Ed. dial is coer­
U.S., U.S., 455,1111-1112 (quotingat 475 at cive. See 384 at 86 S. Ct.

410). (“Even421, 106 1135, 1602,S. Ct. 89 L. Ed. 2d 16 L. Ed. 2d 694 without
statement,I agree employing brutality, degree’with the Court’s so the ‘third

omits, however,goes. specific strategems[other]far as it What it or . . . the
prosecution very interrogationis that the also bears an fact of custodial
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218, 240, 2041,412heavyexacts a toll on individual lib- U.S. 93 S. Ct. 36
(1973)).erty Today’sand trades on the weakness of L. Ed. 2d 854 decision

individuals”); poorlyDickerson v. United bodes for the fundamental
States, 428, 435, principles protects.530 U.S. 120 S. Ct. that Miranda

(2000).2326, 147 L. Ed. 2d 405 Re-
Illquiring proof of a course of conduct

beyond inculpatorythe statements Thompkins separately argues that
ensuringthemselves is critical to that during interrogationhis conduct the

voluntarythose statements are ad- silent,rightinvoked his to remain
productmissions and not the dubious requiring police ques-to terminate

of an overborne will. Circuit, Itioning. Like the Sixth
questionwould not reach this becauseToday’s ignoresdecision thus the

inThompkins anyis case entitled toimportant interests Miranda safe-
if Thomp-relief as to waiver. But evenguards. underlyingThe constitutional

prevailkins would not on his invoca-guarantee against self-incrimination
tion claim under AEDPA’sdeferential“manyreflects of our fundamental

review, I agreestandard of cannotaspirations,”values and most noble
rulingwith the Court’s much broadersociety’s “preferenceour for an accu-

suspect clearlythat a must invoke hisinquisitorialsatorial rather than an
right by speaking.to silence Takensystem justice”;of criminal a “fear
together with the Court’s reformula-self-incriminatingthat statements

prosecution’stion of the burden ofbywill be elicited inhumane treat-
waiver,proof today’sas to novel dear-resultingment and abuses” and a

statement rule for invocation invitesself-deprecatory“distrust of state-
police question suspectto a atments”; and a realization that while
length—notwithstanding persis-hisprivilegethe is “sometimes a shelter

questions—intent refusal to answerguilty, protection[it]to the is often a
hope eventually obtainingthe of aWilliams,to the innocent.” Withrow v.

single inculpatory response which680, 692, 1745,507 U.S. 113S. Ct. 123
prove rights.will suffice to waiver of(1993) (internal quota-L. Ed. 2d 407

Such a result bears little semblance toomitted).tion marks For these rea-
“fully prophylaxis,the effective” 384sons, observed,we have a criminal

U.S., 444, 1602,at 86 S. Ct. 16 L. Ed.system dependlaw “which comes to
694, requires.2d that Mirandaon the ‘confession’

[560 404]U.S. A
will, in longthe

Thompkins’ claim for relief underrun, subjectbe less reliable and more
AEDPA clearlyrests on the estab-system relyingto abuses than a on
lished federal law of Miranda andindependent investigation.” Ibid.

Miranda,InMosley. the Court con-(some quotationinternal marks omit- “[i]f [an]cluded that individual indi-ted). “Bybracing against possibil-‘the
manner,in any any priorcates at timeinity everyof unreliable statements

during questioning,to or that hein-custody interroga-instance of
” silent,wishes to remain the interro-tion,’ prophylacticMiranda’s rules

“ gation must‘protectserve to the fairness of the
” [560 405]U.S.U.S., 692,trial itself.’ 507 at 113 S.

1745, (quoting [A]nyCt. 123 L. Ed. 2d 407 cease. . . . state-
719,Jersey, personJohnson v. New 384 U.S. ment taken after the invokes

730, 1772, privilege86 S. Ct. 16 L. Ed. 2d 882 his cannot be other than the
(1966); Bustamonte, product compulsion,Schneckloth v. of subtle or oth-
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U.S., 473-474,erwise.” 384 at 86 S. manner . . . that he wishes to consult
1602, U.S.,In 444-­Mosley, attorney,”Ct. 16 L. Ed. 2d 694. with an 384 at

445, 1602, 694,the Court said that a “critical safe- 86 S. Ct. 16 L. Ed. 2d
States,inguard” rightof the to remain silent is the Court Davis v. United

“ 452, 461, 2350,114suspect’s ‘right question-a to cut off 512 U.S. S. Ct. 129
” U.S., 103, 321, (1994),ing.’ 423 at 96 S. Ct. L. Ed. 2d 362

Miranda,(quoting46 L. Ed. 2d 313 [560 406]U.S.
474, 1602,supra, at 86 S. Ct. 16 L. Ed. established a

694). Thus, admissibility2d “the of invokingclear-statement rule for the
personstatements obtained after the right suspectto counsel. After a has

in custody has decided to remain si- knowingly voluntarilyand waived his
dependslent under Miranda on held,rights, policeMiranda Davis

‘right question-whether his to cut off may questioningcontinue “until and”ing’ ‘scrupulouslywas honored.’ 423 suspect clearly requestsunless the an
U.S., 104, 321,at 96 S. Ct. 46 L. Ed. U.S., 461, 114attorney.” 512 at S. Ct.
2d 313.5 2350, (emphasis129 L. Ed. 2d 362

added).inThompkins contends that refus­
ing respond questionsto to he effec­ Because this Court has never de-
tively rightinvoked his to remain cided whether Davis’ clear-statement
silent, police requiredsuch that were appliesrule to an invocation of the

interrogation priorto terminate the to silence, contends,right Michiganto
Ininculpatoryhis statements. Michi­ clearlythere was no established fed-

view,gan’s Thompkins prevailcannot prohibitingeral law the state court
AEDPAunder because this Court’s requiring unambiguousfrom an invo-

precedents previouslyhave not estab­ cation. That the state court’s decision
suspect’s ambiguouslished whether a objectivelywas not unreasonable is

require po­statements or actions the confirmed, view,in Michigan’s by the
stop questioning.lice to We have held Appealsnumber of Federal Courts of“suspectthat a who has ‘invoked his appliedto have Davis to invocation of

right presentto have counsel ... is rightthe to silence. Brief for Peti-
subject interrogation bynot to further tioner 44.

the authorities until counsel has been
him, [he]made available to unless Under AEDPA’s deferential stan-

communication, review,initiates further ex­ dard of it is indeed difficult to
changes, appli-or conversations with the conclude that the state court’s” Shatzer,police.’ Maryland precedents objec-v. 559 cation of our was

98, 104, 1213, tively AlthoughU.S. 130 S. Ct. 175 L. unreasonable. the du-
(2010) (quoting consistency Thompkins’Ed. 2d 1045 Edwards ration and of

Arizona, 477, 484-485, 101 questions through-v. 451 U.S. refusal to answer
(1981)).1880, interrogation provideS. Ct. 68 L. Ed. 2d 378 out the 3-hour

inNotwithstanding supportMiranda’s state­ substantial evidence of his
claim,question­ Thompkinsment that “there can be no did not remain ab-

silent,if ining” suspect any solutelya “indicates and this Court has not

”“ honored,’holding Mosley’s right ‘scrupulously5. In that had been the Court observed that he
properly rights understanding writing; policewas advised of his and indicated his in that

“immediately interrogation Mosleyceased’’ when stated he did not want to discuss the crime and
pass reapproaching Mosleyallowed an “interval of more than two hours’’ to before “at another

[crime]’’; Mosley completelocation about an unrelated and that was readministered “full and
warnings interrogation’’ opportunityMiranda at the outset of the second and had a “full and fair

U.S., 103-105, 321,options.’’th[o]seto exercise 423 at 96 S. Ct. 46 L. Ed. 2d 313.
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previously Mosley upheldaddressed whether a sus- the admission of state-
pect right bycan invoke the to silence police immediatelyments when
remaining uncooperative nearlyand stopped interrogating suspecta who

2silent for hours and 45 minutes. silence,right reap-invoked his to but
himproached delayafter a 2-hour andB
inculpatory responsesobtained relat-Court, however,The eschews this ing to a different crime after adminis-decision,groundnarrow of instead

tering warnings.fresh Miranda Theextending policeDavis to hold that
invoking rightsdifferent effects of themay questioning suspectcontinue a

are consistent with distinct standardsunambiguouslyuntil he invokes his
Mosleyfor invocation. To the extentright to remain silent. Because

contemplates a more flexible form ofThompkins neither said “he wanted to
Edwards—and, inprophylaxis thanremain silent” nor said “he did not

particular, categoricallydoes not barpolice,”want to talk with the the
police reapproaching suspectfrom aconcludes, clearlyCourt he did not

rightwho has invoked his to remainAnte,rightinvoke his to silence. at “ ‘whollysilent—Davis’ concern about8-10.6 ” policeirrational obstacles’ to inves-[560 407]U.S.
tigation applies with less force.I disagree applica-with this novel

tion of Davis. Neither the rationale addition,In suspect’s equivocalthe
holding compelsnor of that case to- inlawyerreference to a Davis oc-

day’s rightresult. Davis involved the only given expresscurred he hadafter
counsel, rightto not the to silence. rights.oral and written waivers of his

inThe Court Davis reasoned that holding explicitly predicatedDavis’ is
extending “rigid” prophy-Edwards’ U.S., 461, 114on that fact. See 512 at

(“Weambiguous requestslactic rule to for a 2350,S. Ct. 129 L. Ed. 2d 362
lawyer would transform Miranda into that, knowingtherefore hold after a“ ‘wholly [e]a irrational obstad to le- voluntaryand waiver of the Miranda
gitimate police investigative activ- rights, maylaw enforcement officers”ity’ by “needlessly preventing] the questioningcontinue until and unless

inpolice questioning suspectfrom a suspect clearly requeststhe an attor-
if [he]the absence of counsel even did ney”). ignores aspectThe Court this of

lawyer present.”not wish to have a Davis, as well as the decisions of nu-
Davis, 460, 2350,114supra, at S. Ct. merous federal and state courts de-
129 L. Ed. 2d 362. But Miranda itself clining
“distinguished proce-between the [560 408]U.S.

safeguards triggered bydural a re- applyto a clear-statement rule
quest requestto remain silent and a suspect previouslywhen a has not

U.S.,attorney.” Mosley,for an 423 at given express rights.7an waiver of
104, 10, 321,n. 96 S. Ct. 46 L. Ed. 2d
313; accord, Edwards, 485, mind,Insupra, my appropriateat a more

1880, addressing suspect’s101 S. Ct. 68 L. Ed. 2d 378. standard for a

ignores reaching6. The Court also a second available avenue to avoid the constitutional
claim,question. Thompkins’Because the Sixth Circuit declined to decide invocation a remand

Wilkinson,permit questionwould the lower court to address the in the first instance. Cf. Cutter v.
(2005).709, 718, 7, 2113,544 U.S. n. 125 S. Ct. 161 L. Ed. 2d 1020

(CA2 2009) (“DavisSee, 135,e.g., Plugh, only provides guidance7. United States v. 576 F.3d 143
subsequently previously[when]. . . a defendant makes a claim that he invoked waived Fifth

“(CA9 2008) (Davis'1072,rights”); Rodriguez,Amendment United States v. 518 F.3d 1074 ‘clear
” “applies only police already unambiguousstatement’ rule the have obtained an andafter
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(2010) (Thomas, J.,ambiguous rightinvocation of the to L. Ed. 2d 1045
Mosleyremain silent is the constraint in inconcurring part concurringand

places questioning suspecton a who judgment). policeGiven that have for
right: suspect’shas invoked that The nearly years applied Mosley’s35 fact-”“ ‘right questioning’to cut off must inspecific questioningstandard sus-”“ ‘scrupulouslybe honored.’ See 423 pects rightwho have invoked their to

U.S., 104, 321,at 96 S. Ct. 46 L. Ed. silent;remain that our cases did not
necessarily2d 313. Such a standard is during that time resolve what state-

precautionary specific.and fact The ments or actions suffice to invoke that
acknowledgerule would that some right; Michiganand that neither nor

equivo-statements or conduct are so providedthe Solicitor General haspolice may scrupulouslycal that inevidence this case that the statussuspect’s rightshonor a without ter- unworkable, Iquo provedhas seeinstance, ifminating questioning—for
today’slittle reason to believe dear-suspect’s reasonablya actions are un-

necessarystatement rule is to ensurewillingnessderstood to indicate a to
effective law enforcement.decidinglisten before whether to re-

spond. But other statements or ac- Davis’ clear-statement rule is also a
particular, suspecttions—in when a poor rightfit for the to silence. Advis-

in-throughout prolongedsits silent ing suspect “righta that he has a to
terrogation, long past pointthe when unlikely conveyremain silent” is to

decidinghe could be whether to re- (and inspeakthat he must must do so
spond—cannot reasonably be under- fashion)particularsome to ensure the
stood other than as an invocation of right protected.will be Cf. v.Soffar

rightthe to remain silent. Under such (CA5Cockrell, 588,300 F.3d 603
circumstances, “scrupulous” respect 2002) (en banc) (DeMoss, J., dissent-

suspect’s rights requirefor the will (“What ining) the world must an
police questioningto terminate under individual do to exercise his constitu-
Mosley.8 right beyondtional to remain silent

[560 409]U.S. silent”).fact,inactually, remaining
sure, contrast,By telling suspectTobe such a standard does not a “he has

provide police bright-line right presencewith a rule. the to the of an attor-
ante, 381-382, 2d, ifney,Cf. at 176 L. Ed. at and that he cannot afford an

But, himprevi- attorney appointed11110-1111. as we have one will be for
ifously recognized, Mosley prior any questioningitself does to he so de-

sires,” Miranda, U.S., 479,guidance policenot offer clear to 384 at 86
1602, 694,interrogation impliesabout when and how S. Ct. 16 L. Ed. 2d

may suspect speechcontinue after a invokes the need for to exercise that
Stumes,rights. right. requirementhis See Solem v. 465 Davis’ that a sus-

638, 648, 1338, pect “clearly reques[t]U.S. 104 S. Ct. 79 L. must an attor-
(1984); Shatzer, ney” questioningEd. 2d 579 see also to terminate thus

U.S., 119, 1213, aligns suspect’s likely559 at 130 S. Ct. 175 with a under-

Tuttle, 94, ¶14, 20, 28;unequivocal rights”);waiver of Miranda State v. 2002 SD 650 N.W.2d State
(Utah 1997).172, ¶12, 223, 228; 738,Holloway, Leyva,v. 2000 ME 760 A. 2d State v. 951 P.2d 743

Indeed, appears widespread contemporary police practice. Thompkins’8. this rule to reflect
range training police engage prolongedamici collect a of materials that instruct not to in

interrogation suspect respond questioning.after a has failed to to initial See NACDL Brief 32-34.
manual, “indicates,”widely police example, suspect byOne used for teaches that a who “even

itself,” unwillingness questions obviouslysilence his to answer “has exercised his constitutional
privilege against self-incrimination.” Inbau 498.
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instanding warnings only acceptingof the Miranda can be seen as “as
certaintytolerable the that someU.S.,way today’sa rule does not. 512

poorly expressed requests [to remain461, 2350,114at S. Ct. 129 L. Ed. 2d
id.,disregarded,”silent] will be atsuggests Thompkins362. The Court

471, 2350,114S. Ct. 129 L. Ed. 2d 362employed “simple,could have the un-
Souter, J.),(opinion anyof withoutambiguous” sayingmeans of “he

countervailing maybenefit. Policewanted to remain silent” or “did not preferwell not to seek clarification ofAnte,police.”want to talk with the at ambiguousan statement out of fear382, 2d,176 L. Ed. at 1111. But the suspect rights.that a will invoke his
warnings giveMiranda no system justiceBut “our of is not

[560 410]U.S. suspectfounded on a fear that a will
‘Ifrights.exercise his the exercise ofhint that

rightsconstitutional will thwart thesuspect magica should use those
systemeffectiveness of a of law en­words, and there is little reason to

forcement, somethingthen there isin-police—who amplebelieve have ”very wrong system.’with that Bur­pro-centives to avoid invocation—will
bine, U.S., 458, 1135,475 at 106 S. Ct.guidance.vide such

(Stevens, J.,89 L. Ed. 2d 410 dissent­
Conversely, the Court’s concern Illinois,ing) (quoting Escobedo v. 378

policethat will face “difficult decisions 478, 490, 1758, 12U.S. 84 S. Ct. L.
about an accused’s unclear intent” (1964)).Ed. 2d 977

consequencesand suffer the of“ in passingThe Court asserts thatante, 382,‘guess[ing] wrong,”’ at
treating ambiguous statements or2d, Davis,1111(quoting176 L. Ed. at

rightacts as an invocation of the toU.S., 461, 2350,114512 at S. Ct. 129 ”“only ‘marginally’silence will serve362), Ifmisplaced.L. Ed. 2d is a
Ante, 382,goals.Miranda’s at 176 L.suspect ambiguousmakes an state-

2d, Experience suggestsEd. at 1111.inengagesment or conduct that cre-
Incontrary. yearsthe the 16 sinceuncertaintyates about his intent to

decided, ampleDavis was evidenceright, police simplyinvoke his can ask
suspectshas accrued that criminalid., 467, 114for clarification. See at S.

equivocal colloquialoften use or lan-2350, (Souter, J.,Ct. 129 L. Ed. 2d 362
inguage attempting to invoke theirinconcurring judgment). hardlyIt is

Aright to silence. number ofpolicean unreasonable burden for to
[560 411]U.S.instance,suspect, youask a for “Do

inmajoritywant to talk to us?” The lower
in(erroneously, mycourts that haveapproved approachDavis itself of this

view)protecting suspects’ rights imposedas while a clear-statement re-
quirement right“minimiz for invocation of the[ing] the chance of a confes-

Id.,being suppressed.” rejected ambigu-[later]sion at to silence have as
461, 2350, array114 ous an of statements whoseS. Ct. 129 L. Ed. 2d

straightforward meaning might thought362. Given this otherwise be
minimum,plain.9 At a these deci-by policemechanism which can “scru-

pulously suspect’s righthono[r]” a to suggest differentiatingsions that
silence, today’s clear-statement rule “ambiguous”“clear” from statements

“(CA7 2006)Sherrod, 980, (suspect’s9. See United States v. 445 F.3d 982 statement Tm not’”going ambiguous, provocation—as [was]to talk about nothin’ was “as much a taunt—even a it
(CA4 2000)silent’’); 172,right Angelone,an invocation of the to remain Burket v. 208 F.3d 200

“(upholding just sayon AEDPA review a state court’s conclusion that ‘I don’t think that I should
’’ silent); Jackson, 300, 310,anything’ requestwas not a clear to remain State v. 107 Ohio St. 3d

“2006-Ohio-1, ¶¶ 96-98, 362, (finding ambiguous talking839 N.E.2d 373 ‘I don’t even like about
mean, to,you happened, youit man ... I told . . . what man ... I I don’t even want know what I’m
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ifsubjective inquiry. “scrupulously suspect’shono[r]”is often a Even a
right questioningsome of the cited decisions are them- to cut off is a more

in application precedentsselves tension with Davis’ admoni- faithful of our
“suspect ‘speaktion that a need not than the Court’s awkward and need-

with the discrimination of an Oxford less extension of Davis.
” rights,don’ to invoke his

[560 412]U.S.

U.S.,512 Today’s up-decision turns Miranda
459, 2350,114at S. Ct. 129 L. Ed. 2d suspectsside down. Criminal must

id., 476, 114(quoting362 at S. Ct. unambiguouslynow invoke their
2350, (opinion129 L. Ed. 2d 362 of silent—which,right to remain coun-
Souter, J.)), they demonstrate that terintuitively, requires speak.them to
today’s significantlydecision will bur- time, suspectsAt the same will be

rightden the exercise of the to silence. legally presumed to have waived their
Notably, suspectwhen a “understands ifrights they giveneven have no clear(expressed)his wishes to have been expression of their intent to do so.inignored ... contravention of the results, view,in myThose find nohim‘rights’ just byread to his inter- in subsequentbasis Miranda or ourrogator, may objec-he well see further

cases and are inconsistent with the(truetion as futile and confession or
principlesfair-trial on which thosenot) only wayas the to end his inter-

precedents grounded. Today’sareId., 472-473, 114rogation.” at S. Ct.
broad new rules are all the more un-2350, 129 L. Ed. 2d 362.

theyfortunate because are unneces-
reasons, I pre-For these believe a sary dispositionto the of the case

cautionary requirement policethat I respectfullybefore us. dissent.

(1998)it, ”); 26, 37-38, 13,saying, Speed,discuss no more about man’ State v. 265 Kan. 961 P.2d 24
“(finding ambiguous getting anywhere just you guys go‘[a]nd since we’re not I ask to ahead and

get go up go Sedgwick County,this over with and ahead and lock me and let me and deal with I’m
”); Markwardt, 242, ¶1,ready go Sedgwick County, go’ Appto to let’s State v. 2007 WI 306 Wis. 2d

(“420, 424, 546, put jail. get742 N.W.2d 548 ‘Then me in Just me out of here. I don’t want to sit
”anymore, alright? through enough today ambiguoushere I’ve been because it could be construed

”“ Been, 42,403,part ‘thrust-and-parry’ suspect interrogator); pp.as of between and State v. 2-4
(La. (“4/27/07), 1057, it,App. ‘Okay, you’re implying953 So.2d 1058-1060 if that I’ve done I wish

say any justto not more. I’d like to be done with this. Cause that’s ridiculous. I wish I’d . . . don’t
”any questions’ ambiguous implicationwish to answer more because conditioned on officer’s that

assault).suspect specific expressingcommitted Courts have also construed statements as a desire
See, Silva, 604, 629-630,only particular subject. e.g., Peopleto remain silent about a v. 45 Cal. 3d

(1988) (“1070, really only conveyed754 P.2d 1083-1084 T don’t want to talk about that’”
Strauss,unwillingness subjects). generallyto discuss certain See The Sounds of Silence: Recon­

Miranda,sidering Right Mary Rightsthe Invocation of the to Remain Silent Under 17 Wm. & Bill
(2009) cases).773, (surveyingJ. 788-802
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