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the was bywork can make no difference. Thestopped injunction,
thewas based want and theinjunction ofupon supposed right;

settled,fact that the as to the has not beenquestion right finally
difference;can make no the effect the is same.theupon plaintiff

If' this a indefendant was made defendantparty the bill upon
issued, andwhich the it shall determined thatinjunction be finally

the hasobtained,was this hisinjunction wrongfully defendant
remedy bond;the if he was not a to theupon injunction party

his R.bill, Co.,then he has the River R.remedy against, West
and have their relief the Ifthey bond. the wasupon injunction

obtained, then therightfully whose misconduct rise toparty gave
it, therefrom;should make the ingood damage resulting anybut

;ofevent, the this is aloneremedy this defendantagainstplaintiff
he has no the West River R. R. theremedy against Co., nor upon

If theinjunction bond. cannot his againstenforce claimplaintiff
the defendant, then he is remedy,without and must bear the loss.
If claim,he hiscan enforce then has histhe defendant remedy
upon the R. R. Co., inthey being fault, damagethe and theparty
falls where it should. other ruleAny would make the innocent

to bearparties loss,the and leave inthose to Thefault free.go
■third isplea insufficient.adjudged

reversed, andJudgment cause remanded.

FERRITER and others v. TYLER and others.

Chancery.][In

School District. PrudentialAuthority Committeeto Excludeof
Children School.from

prudential maycommittee of aThe school district exclude children from further at-
upon school,a term of contrarytendance for absence thereof,to thoughthe rulés

pursuantbe tosuch command ofabsence parents,'and bytheir Roman Catholic di-
priest, purposetheir for the attendingrection of of religious Corpusservices on

day.Christi
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Appeal from the Court of The MilChancery. alleged,
theall the schools within limits of theThat ofvillage Brattle-
2are in district No. of the town of'school Brattleboro,boro and

Waite,M. M. R.James S. and W.Tyler, Clarke,that are the
district;committee of said that your oratorsprudential are in-

Brattleboro, inhabitants of said and thetax-payers district afore-
allsaid, and each and have children which they have been accus-

send to the in saidtomed to schools district for the ofpurpose ed-
them; that their children did attend theucating schools in said

1874,of June,until the 4th anddistrict observed and obeyed all
schools;rules and ofthe said that onregulations said 4th day of

June, said children attended services atreligious the Roman
in Brattleboro,church said asCatholic directed by your orators

do, ;who are members saidto of church that 4thsaid ofday June
considered, and setregarded,is as aapart holy day by said church

denomination;and that it has been the custom and immemorial
of all andgood devout Catholics tousage attend divine services

aforesaid;dayon the that werethey directed by their spiritual
church,advisor, the of saidpriest to attend religious services on

aforesaid,the and have their childienday ;do so that Father
ofthe the RomanLane, priest Catholic church in said Brattleboro,

orators,in behalf of the asentacting request to said prudential
committee, that the childrenasking of the orators might be ex-“from schoolattending uponcused holy days,” and upon the 4th

June aforesaid,of for theday purpose of attending religious ser-
committee,and thatvices, said through James M. Tyler, chair-

thereof, anddisregardedman wholly refused to grant said re-
that, inacting good faith, andquest in theirbelieving constitu-

totional Godright worship to theaccording dictates of their own
consciences, without inbeing theabridged enjoyment of their civil

and that they couldrights, believing exercise parental authority
overand theirgovernment children as regards their moral train-

culture,and the orators did direct anding commandtheir children
attend holyto services onreligious OhristiCorpus day, the 4th

of Juno aforesaid, and that the children of the orators, in obedi-
command,to said directionsence and did attend divine worship

June,said 4th ofdayon the while the schools in said district
inwere session: that at the ofclose said religious services, the

of the oratorschildren and inquietly good order thesought va-
inrious schools said district where they were accustomed to go,

and were andexpelled prohibited from attending any of the
inschools said district saidby district and the said Tyler, Waite,

Clarke,and committeeprudential aforesaid; that on the 5th day
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Juno, the children of the orators toof said the va-again repaired
theywhore were byrious schools accustomed to the directiongo,
wereand and from at-parents, again expelledof their prohibited

inof the said district the saidany byschools district andtending
Waite, Clarke,andTyler,the said committeeprudential afore-

in; children,said and children reared thesaid that other Roman
faith, to the number of one hundred and arefifty,Catholic now

Waite,district,saidby Clarke, fromTyler, andprohibited attend-
in Brattleboro,school the of andany public that theing village

are wholly of their to educate theirdeprived rightorators chil-
by district, Waite,in the schools said and saidpublicdren Tyler,

aforesaid,Clarke, asand committee for theprudential causes above
forth, ;andset none other that thewhatsoever orators have re-

Waite, Clarke,saidrequested Tyler, and aspeatedly committee
themselves,aforesaid, theirby the said Father Lane,priest, and

solicitors, to allow saidtheir children to return to and attend
in district,saidthe schools but that they absolutely refuse to com-

such thatwith the defendants inrequest; were boundply equity,
Waite,said Tyler,and the and Clai’ke virtue of theirby officeas

district,committee of said to allow the orators theprudential ben-
efits, and of the schools foradvantages publicprivileges, educat-

children.theiring
that said district and other defendants,the bePrayer, restrained

from further prohibiting, orby injunction interfering, preventing,
their orby themselves,either theagents employes, orators from

thoir children to the schools in saidsending public district, or
means oranyfrom measures thattaking may interfere with the

oratorsof the to educate children intheir theright public schools
;in Brattleboro and for relief.said general

The defendants Tyler, Waite, Clarke,and asanswered follows:
admit theythat are theThey prudential committee of school
No. 2 in said Brattleboro,district which theincludes ofvillage

Brattleboro;said that the are inhabitantscomplainants of and
in district,said and thattax-payers they each and all have chil-

havedren who been accustomed to attend the public schools in
district, and that theysaid did attend to the 4thup ofday

June, instant, and yielded reasonable obedience to the rules and.
;of said schools and,regulations information,upon these defend

ants admit that said arecomplainants members of the Roman
church inCatholic said Brattleboro. And these defendants further

foranswering that thesay, thirty years public schools in said
have anddistricts been consisted ongraded, 4ththe ofday June,

ofinstant, seven one andprimary, grammar, school;one high that
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;schools are maintained at thatvery great expensesaid theduring
1874,31, inMarch there were 609 scholarsending attend-year

said at anschools,ance which were maintainedupon ofexpense
$10,244, $16an of more than andbeing scholar, thatexpense per
the of said schools for severalyearly yearsexpense maintaining

varied littlehad but from theprevious, thatabove-mentionedjsum;
day June,to said 4th of there about 150were Catholic chil-up

in schools,dren attendance said and scattered allupon through
thereof;the and classes that said ingrades schools being graded

theclasses from classes in the schools to theprimer primary
inclasses the branches in inhighest usually schools,taught high

to theorder secure best ofimprovement the scholars therein in
it is that alllearning, very the scholars inimportant said schools

should be constant and in their attendance,regular so that all the
a class,members of when instructedbeing aupon given subject

or be instructedmay andtopic, together, advance fromtogether
;toone another thatsubject scholarsby absentbeing occasionally

classes,their theirfrom own improvement and the improvement
those are is ;of who present hindered that the constantgreatly

of saidand attendance Catholic im-regular children is especially
theyfor the reason that lessreceive aid and encourage-portant,

in at theirment homes than dolearning the children of Protes-
; that for more than yearstant tenparents the com-prudential

of said districtmittee have as a rule for therequired, requisite
of said schools'and the the scholarsregulation ofimprovement

in that whenlearning,therein scholars have enrolled uponbeen
of the several athe forregisters schools, to attend such schools

term, they should be constant in their attend-given and regular
and haveance, not them from the schoolspermitted to be absent

the committee, onby permission of theirexcept teachers or said
shown; rule,cause and for thisthe ofreasonable enforcement

attendance,suchto secure regular have claimedand the committee
and to thelegal right authoritythe schoolsuspend duringfrom

of the then term,current violated saidremainder scholars who
have, inrule, and whenever their it wasand judgmentdiscretion
exercised suchnecessary, hasauthority; authoritybut such never

schools;exercised butarbitrarily,been for the of saidalways good
when scholar’s have thusand been im-have beensuspended, they

readmitted to saidmediately schools a reasonable assuranceupon
to said defendants that the offencewould not Thesebe repeated.

believed,defendants have and still do believe, that when parents
guardiansand cause their children and wards be enrolled toto

attend a apublic term,school for themgiven they submitthereby
to the rules of the school all its sur-during regular sessions, and
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render so much of their overparental authority them during such
assessions, may be necessary to secure the best interests of such

schools, and the advancement of the scholars therein in learning;
and home,that not retainthey may them at or send them to school
to suit the mere caprice, orpleasure, convenience of themselves or

enforced,Iftheir such rule not inchildrens were a large village
this,like of allcomposed ofpeople degreesclasses and of intelli-

thegence, schoolspublic would be so much as to beinterrupted
of little value. On the contrary, the of this ruleenforcement has
nearly removed the evils of absences and tardinesses from said
schools, and rendered them invery useful children ofadvancing
all classes and denominations, in and thelearning, andparents

of the inguardians scholars district,said theincluding complain-
ants, have ever incheerfully acquiesced said rule, and approved

same,the andof sustained these defendants in its enforcement,
4thuntil said of June.day And these defendants further say,

that on the 3d June,of saidday the Catholic inchildren the dif-
ferent schools informed their teachers that they should not attend

on the nextschool that it wasday; a holy as someday, of them
said,said, and as others a andholiday, that had beenthey directed

their that wereby they to attendpriest atservice their church on
that and that their teachersday; replied to them theythat could
not be excused for And thesethat,purpose. defendants thatdeny
either said or the of saidpriest parents children, or the children
themselves, asked permission of either said teachers or of said

to becommittee, absent from onschool said 4th day June,of ex-
teachers,as follows: saidcept One of on said 3d of June, notified

those defendants that her Catholic scholars proposed-to be absent
from theschool on next today, attend church, to whom these de-
fendants that if such scholarsreplied, were thus itabsent, would
be without andpermission, contrary to the rules of the schools.
On the of the 4th ofmorning June,said some five or six of said
scholars called on said committee, and said to them they had
heard thethat committee notwould excuse them if they were ab-
sent to attend church on that day, to whom the committee replied
that they had not been torequested excuse them, and that they
could not have done so had beenthey requested; saidthat chil-
dren then went to their and-soonpriest, returned with a note from
him in as :substance follows

J. M. Tyler, Esq.,
Sir:—

You will confer a favor on
us Catholics, by exempting the Catholic children from attending school



449TERM,FEBRUARY 18T6.

Tyler etRemter et ais. v. als.

hutreasons,ourexplainedandI should have calledholy days.allon
yet.asopportunityhadnothave
Respectfully Yours,' LANE.HENRY4th.June

ten min-at aboutthese defendantsbynote was receivedThis
tofor said schoolstimeo’clock, usualand thenineutes before

of saidas chairmanSaid Tyler,at nine o’clock.wascommence
:as followssaid noteansweredimmediatelycommittee,

HeNry LaNE,Ret.
DeaR Sir:—

just received.isnoteYour
schools, andouroftworequest, closinginvolvescomply yourwithTo

done, and can-haveneverothers. This weinterrupting severalgreatly
schools, chil-the Catholicinpride in our whichgreatWe havenot do.

any.asas well treateddren are
Yours,Yery Respectfully

Tyler.M.J.

admittedhenote, subsequentlyasLane received saidThat said
werechildrenCatholicsixtyand aboutdefendants, yettheseto

de-as theseschools, for the purpose,fromthat saidday kepton
at theirservicekind ofinformed, of someattendingarefendants

not, theseortheirthe direction ofchurch, by parentsbut whether
answer, but uponare not informed and cannotdefendants .belief

And these defendantssaid priest.it was direction ofsay bythey
saidJune, a few ofofin said 4th daythat the afternoon ofadmit

theirtofor admissionthus attended churchwho appliedchildren
forthemschools, all all ofnearly appliedand that orrespective
bytold5th,June when woretheythe ofon morningadmission

said com-oftheir teachers the directioncommittee, by byandsaid
schoolsfrom saidas had absented themselvesmittee, that they

schools,of thein the rulesand violation ofwithout permission
as-annot return withoutthey understood, couldtheywellwhich

in fu-wouldthat theyfrom or theirsurance their parents priest
And these defendantssaid schools.with the rules ofture comply

and also saidand of theirmany parents,assured said children
notif said schools wouldand in thatboth orally writing,priest,

wouldmanner,in like these defendantsbe interruptedagain
and that such assur-schools,said to saidadmit childrengladly

this suitdefendants beforebymade theserepeatedlyances were
daythat until said 4thaver,And these defendantswas brought.

relations had existed betweenthe best andJune,of understanding
side,on the one and these de-and childrenparentssaid Catholic

other; that these defendants bear towardson the andfendants
will, and nowbut the utmost .good greatlysaid children nothing

andschools,the rules of said bewiththeydesire that may comply
57
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readmitted and have all the benefitsthereto, thereof, as they
have had heretofore. But said and saidpriest refused toparents

with such reasonable but claimed that allcomply request, on days
as as a matter ofthey regard holy, they may,which takeright,
said withoutschools,their children from any to the rulesregard

thereof, or to the do them.they thereby toinjury And these de-
fendants have no or informationknowledge what isexcept

inaverred said bill of that said 4thcomplaint, ofday June was
day,Catholics as aregarded by holy or werethey bound inthat

church,or the rulesbyconscience ot their to attend religious ser-
on that day,vice and cannot answer toas their belief or other-

But thesewise. defendants do of their own knowknowledge that
the Catholic men and womeninlaboring said village were generally
at their accustomed of business and laborplaces theduring day,

onand labored as other and that theirdays, ofmany children
in theat streets andwere play elsewhere thatduring, Andday.

these defendants aver,further that never before 4thsaid ofday
June, have the inCatholic children said schools been taken there-
from to attend any church,servicereligious nor has anyat^their

of to do sorightclaim ever been asserted theirby or theirparents
It is true that fourpriest. some years Father thenago, Halpin,

Catholics,the of said didpastor ofrequest said committee the
allof thetaking Catholicprivilege children from said schools, to

attend some kind of service at their church on a certain day,
was him,which denied and itsupon being to himexplained how

the ofseriously granting such wouldrequest saidinjure schools,
he his request,withdrew and always held services at his church
at thathours would not conflict with the sessions of said schools.
And these defendants deny that ofany said orcomplainants their
solicitor, since said 4th ofday June, have requested of these de-
fendants to theirpermit children to return to said schools, except

a.under claim of toright take them therefrom again whenever
their priest requires them to attend church on days that they re-

asgard Theseholy. defendants admit that they did not accede
to such request, and have not saidpermitted children to return to
said schools. These defendants are informed saidby complain-
ants byand said that therepriest, are some to ten ofeight said

indays eachholy six or sevenyear, of which usually occur when
said schools inare session. No such days are known to or au-
thorized the state,laws ofby this and from long experience in the
management of said schools as prudential committee, these de-
fendants believe that the Catholic children therein cannot thus be
withdrawn from the schools aspublic proposed by their parents
and their priest, without great detriment to inthemselves learn-
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without to the schools to whichinjury they respec-and greating,
intention or desiredeny anyAnd these defendantstively belong.

faith or saidwith the of Catholicspracticesinterfere religiousto
;children, or that have ever thus interfered butthey theyor their

at said bethat all services church heldreligious mightdo believe
all,interfere with the schools at asthat would not theyat hours

And thesehold heretofore. defendants furtherhad beenalways
June,said some three or fouron the 5th of Catholicdaythatsay,

daythus absent from school thechildren were be-whoseparents,
of these told these defendants thatfore, complainants,nonethough

rule,with saidshould thereafter complychildren whereupontheir
said children returnto toimmediatelythese defendants permitted

assurance,like wouldschools, and haveupon gladly per-their
; in a the children thusdays returned,all to return but fewmitted

Catholic children who were notother absentthirtywith some
June,said 4th of and who indayschools on were nofrom their
eitherschool theirbyfrom teachers orattendingway prevented

defendants, were, as these defendants are informed andthoseby
withdrawn from schools,of said theirbelieve, priest,directionby

since. And those defendants avernot attended thathaveand
rule as toenforced said Catholic andhave Protestantalwaysthey

alike, virtuebelieve,as of the laws ofand, they by thischildren
instance,in this; they have actedcertainly,that solelystate and

saidof schools. Andand improvement theyfor the protection
term of said schoolssummer closed on theaver, that thefurther

June, rule,that under said said children,and atof said26th day
next,in willfall term haveSeptemberof the athe beginning

schools, anywithout hindrance fromto said theseto returnright
defendants.

the answer.answered, foregoing Hear-adoptingThe district
1874,Term, BabREtt,answer, Chan-Septemberandon billing

withoutforma,dismissed, hearing.billcellor, pro Appealand
orators.by

for orators.and 6r. W. Davenport,StoddardW.JE.
thatlaw,of areparents bound toprincipleis a well-settledIt

theirduring infancy,their children and be-and educatemaintain
the the ofparentlaw gives custodythe andduty,thisofcause

first of theseThe is derivedprincipleschild.theoverauthority
is the true foundation of theandnature, second,ofthe lawfrom

nothave partedThe with thisauthority. parentsviz: parental
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infor their swornlegal right bill that theirexpressly, they say, by
direction and command theirexpress children attended religious

services on said 4th of June. Norday have they parted with
forthis the case showsauthority that on theimpliedly, morning

June, thethe 4th of children wereof at home in the care and
the full of theirunder control and thatparents, went fromthey

homes to at said Intheir church. Morrow v. aworship Wood,
thebycase decided Court of thisrecently Supreme Iowa, question

discussed,is theauthority fullyof and court that aparental say
teacher, with of committee,the consent the had no toauthority

a scholar to a certaincompel pursue study contrary to the express
of his Am. November,direction Lawparent. 1874, 692.Reg.

statute that the prudentialThe committeeprovides may “adopt
measures for therequisiteall examinationinspection, and regula-

school,of the and for thetion of the scholars inimprovement
Gen. 154,Sts. c. s. 39. Thislearning.” to suchapplies regu-

arelations as for thenecessary and of thediscipline government
school, and does not the committeegive theof scholarjurisdiction

school,of nor exclusive iiroutside jurisdiction school, theagainst
and asserted of theauthority The courtsexpress parent. have

treated this ofalways question with'parental care,authority great
as is from all There can noapparent precedents. be question

of thebut that the children orators were at church. Itrightfully
has decided in Pennsylvania,been that it is the and ofright duty
a to look theafter moral educationparent of his andchild, that
he has a to educate the inright child his own faith.religious It

inhas been decided this state that cannotconstitutional*rights be
v. Somerset, ;33 Yt. 283impaired. State v.Plimpton Peterson,

41 Yt. 504.
claim,We further that a court of hasequity of thejurisdiction

children,orators’ and can tointerpose them.protect When a
court,is incause other circumstances than those which affect the

canorators be considered. Kent Com. 194, 218,(11th 195,ed.)
and cases cited.

isIt intimated that the ofparents the children are not the
to thisproper bill.parties bring The defendants have never

made claim of thisany character, and not toought be allowed to
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ashave such an interestthat the oratorsWe claimso now.do
theof Underequity.in a courtthem partiesmakingwarrantto

be arrested becauseliable toarestate, the childrenthislaws of
the are liable to aand oratorsin ignorance,uparethey growing

do not attend school.their childrenbecauseand fineprosecution
the oratorsThis alone would48, justify49.1870,ofLaws pp.

in a court of equity.billin thebringing
of chil-to the theirearningsarc entitledBesides, the orators

of the hasand the conduct committeeminority,theirduringdren
education, hasand not onlyin theirback a yearthe childrenput

of theirthe expense educatingthe to incuroratorscompelled
themalso of onedeprivedbutyear,for an additionalchildren

of the children from schoolThe exclusionservice of them.year’s
and to thecommittee, an entire joint injury damagewastheby

if the orthat bedamage joint,It has been longorators. settled,
a actionbe joint, joint mayof a contract bethe consideration

2 Wms. 112,Saund. and casesv.maintained. Lilhely,Goryton
there cited.

Clarke,R. for defendants.-J. andTylerM. W.
schools,maintainis of districts to the imme-While it the duty

is to thedelegatedof them committee whomdiate management
It belaw to elect. would no more idle forbyarethey required

interfere with the dutiesin a district to of the col-the parents
a inlector, treasurer, handclerk, by takingand thecollecting

records, funds,or thedisbursing than,thetaxes, keeping having
committee, to to the schools.manageelected a Thisattemptduly

that the law willso notentirely impracticablebe entrustwould
generally,in the hands of the butparents themduty compelsthe

for this And sovery purpose.a committee thiscreate courtto
are the official of thethat the committee agentsheld district.has
;33 Yt. 77 that have thethey caregeneralv. andEdson Sprout,

theof district while schools are inthe school propertyofcontrol
528;24 Yt. and that have; Mill, theyv. theChaplinoperation

; Mason v. Schoolteachers Dis-and dismissto employpower
intoyearof the schoolThe division convenientYt. 487.trict, 20

theof to different theirgrades,scholarstheterms, assignment
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andexamination from one topromotion grade theanother, courses
of to be and thestudy rules andpursued, regulations for the gov-
ernment of the schools, are matters that must be committed to

district,some official of the and the law commits them to the com-
Loud,mittee. School District v. 12 61. TheGray, thatpower

the committee have to make for theregulations schools, is dele-
them thebyto voters and of theparents district,gated under the

ruleslaws of the state. The of a school ifcommittee, made within
limits, are the rules of the ofstatutory the district.people

adoptedIf it is claimed that the rule in this case is subversive
is,the obvious answerauthority,of thatparental mustparents

so much of theirsurrender overparental authority their children
schools,session of the as isthe for theduring necessary ofgood

To assert thatthe schools. have toparents authority make rules
committee,to the is tosuperiorand theregulations denythose«of

the statute.ofvalidity
insist that have no absoluteparentsWe to sendright their chil­

; that rightthe schools the is conditional,to theirpublicdren upon
rules and ofthe the schools.regulationswith G-uern-­compliance

;Pitkin, 224 v.82 Yt.1 12Woburn, Allen, 12T;v. Spillersey
879;Richards, Maine,38v. Sherman v. Charlestown,Donahue

Seaver, 114;v.; 32 Yt.160 Lander v.Cush.,8 Cum­Spear
224; v. 105Hodgkins 475;23 Pick. Mass. Ste­mings, Rockport,

;222 Burdick v.Hall,v. 14 Barb. 31Babcock, 562;Iowa,venson
;Yt. 452 v.District, 46v. School Williams SchoolDistrict,Scott

The law of 1872 sets atcompulsory33 Yt. 271. thenought doc­
control of parentsabsolute over theirof the children whentrine

is required.educationtheir
enforcement of this rule is anthat theis claimed abridgmentIt

of the children of the oratorsrightconstitutional to wor-theof
of theirto the dictates consciences. IfaccordingGod theship

inset forth the billthe facts thisuponstood branch ofuponcase
defendants,the the oratorsunansweredcase, by would not bethe

The answer denies allan ofinjunction. equitiesto theentitled
inthat allby showing previousin yearsthis respect, suchorators

hours,of school and thatout onhad been held this dayservice
the district were theirat usual work,people-ofCatholic ex-the
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Had an beeninjunctionthe hour of service. grantedduringcept
filed, the inanswerthe bill before answer andupon comingupon

on motion mustall the the have beeninjunctiondenying equities,
rule wasBlake’s 404. The not made andChancery,dissolved.

the faith or ofworshipto interfere with de-religious anyenforced
It does not Catholics from thisnomination. prohibit celebrating

'service on that It is aor ruleattending day. generalfestival
allattendance, to scholars andalike,regulating applicable de-

for the of all.signed good
is no for the intervention of anThere inground injunction this

answer shows that the children werecase, for the excluded only
term;remnant of the then current thatfor the no request was
whenreturn,made that they might except accompanied with the
wheneverthat should be excused the rulestheydemand of their

service,their attendancerequired upon religiouschurch which
faith,indefendants, believed could not begoodthe granted with-

;to the thattoo schools theinjuryout defendantsgreat proposed
them and their and their thatto parents priest they might imme-

return to school an assurance thatupon thediately schools should
in like manner.upnot be broken Thereforeagain said scholars

■remainedout of school the remainder of that term by their own-
the faultfault, and not of thethrough committee.

We that the orators have asuch indeny joint interest the sub-
asof this suit entitles them to inject-matter join this bill. We

the of anyalso to sue in hisdeny right parent own name, either
;in such suitat law or should be inequity the name of the child,

his next friend.by

This was continuedcause theby Court,Supreme February
1875, into the nextTerm, General-Term, October, 1875, when it

was held for advisement tillargued, and the Term,February
Windham1876, of County Supreme Court, when the ofopinion

deliveredcourt was bythe
Barrett, J. It seems expedient to settle in the outset the scope

and limits of the case that is us.before The case is made theby
bill and answer. Such facts in thealleged bill as are ot-admitted,
are not the answer,denied are to beby taken as established. Such
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in answer as arestated the to thepertinent subject-matterfacts
bill,the reliefof the are to be taken assought byand grounds

is shown that the areIt thus orators members ofestablished. the
in Brattleboro,the of that Father Lane,church villageCatholic

inchurch, orators,said behalfof of the onactingthe thepriest
1874,4th, defendants,'June sent to theof who theweremorning

theof school incommittee district that thisvillage,prudential
note:

“ us bya favor on Catholics exemptingwill conferYou the Catholic
attending holyschool on all Idays.from should have calledchildren

reasons,our but have not opportunity yet.”had asexplainedand
thereceived committee about ten minutesbyIt was before the

the forenoon ofsession thecommencingoftime schools on that
immediately byThe committee replied written :day. note

•“ just comply youris received. To withnote request,Your involves
schools, greatlyoiu- andtwo ofclosing interrupting several others.

anddone cannot do.never have We great prideThis we have in our
Catholic childrenin which the areschools, treated as well any.”as

the 4thstates that of JunedayThe bill is considered, regarded,
aas saidholy day byset church andapartand ;denomination

the custom andhas been immemorialit of allusagethat good and
to attend divine service ;Catholics on thatdevout day that they

adviser,their theby spiritualdirected priest of said church,were
services on that day,attend andreligious have theirto children

so.do
in the answer that theIt is stated defendants had no knowledge

information, bill,from the that saidexceptor 4th of June was
Catholics as a holy day, or thatby they wereregarded bound in

rules of theiror theconscience, by church, to attend religious
Iton that theday. by answerappearsservices that on the day

inbefore, the Catholic children- the different schools informed
that should nottheyteachers attend schooltheir the nexton day,

said,as some of themholy day,it was athat and as others said,
and that had beentheya directedholiday, by their priest that

atto attend services theirthey were church on that theday,
that could not bethey excused for ;teachers thatreplying purpose

of said-teachers informed thethat one committee on that ofday
herof Catholic scholars to bethe absentproposal to attend
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Juno,saidnext on the of 4th ofchurch the thatday; morning
said theyfive on the committee andor six of such scholars called

them if weretheyhad that the committee would not excuseheard
re-the committeeday,on that to whomabsent to attend church

thatthem,excuse andhad tothat not beenplied they requested
; that saidhave if requestedcould not done so had beenthey they

fromwith the notewont their and soon returnedto priestchildren
him above recited.

ofthat by wayThe all passed applicationconstitutesforegoing
be ab-and teachers for toor to the committee permissionrequest

was moresent And there nothingschool on said 4th of June.from
sent said note the ofby requestto show that thetending priest

knew he was theirorators, bythe or that actingthe committee
children, directionin it. Catholicsixty bySomerequest sending
fromand their were school to attendcommand of parents, kept

as in the bill,statedJune,services on said 4th ofreligious being,
for admissionChristi A few of them“holy appliedday.”Corpus

all, or all,to the in the that and nearlyschools afternoon of day,
toldso the next were the com-they bywhenapplied morning,

that, withoutas themselvestheymittee had absented permission,
and in under-school, theyviolation of the rules of the which well

theirstood, could return without an assurance fromthey not
in with thepriest theyor their that future wouldparents comply

schools,rules of the the said children and manycommittee assuring
of their if said schools would notand'also the thatparents priest,

saidmanner,be in like would admitagain gladlyinterrupted they
them;to said refused to complychildren that andpriest parents

with that on all whichdays they regardsuch and claimedproposal,
as as of their children from theright,matter takeholy, they may,

thereof,the or to theschools, any injurywithout to rulesregard
them;to ten holydo that there are or of suchthey thereby eight

saidin each six of occur whendays usuallyor seven whichyear,
session;in never the instanceschools are that presentbefore

have taken the schools to attendthe Catholic children been from
church,service at their had claim ofany any rightnorreligious

the thatto so take them been asserted their orby parents priest;
the men and in villageCatholic women the werelaboring gener-

58
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at tlieir ofally accustomed businessplaces and labor theduring
and labored as on otherday, days, and of theirmany children

inat the streetswere and elsewhereplay that thatduring day;
before,some four theyears Fatherpriest, asked ofHalpin, the

committee the 'of all the Catholicprivilege taking children from
said schools to attend some service at their church on a certain

him,which was denied and on itsday, himbeing explained to
how to the schools the ofinjurious thegranting request would be,
he thewithdrew andrequest, always held services at his church
at hours that would not conflict ;>with the sessions of the schools
that to said 4thup June,of about 150 Catholic children were

saidattending schools, distributed allthrough grades and classes
thereof, the whole number of scholars ;600being about that for
more than ten theyears committee have as arequired rule for

ofthe said schools and theregulation improvement of the scholars
a,in that term,those aslearning, registered scholars for given

should.be constant and in attendance,theirregular and not be
absent ofexcept by the teachers orpermission the committee on

shown;reasonable cause and for the rule,enforcement of the
and to secure such attendance,regular the committee have claimed
the and tolegal right authority from schoolsuspend theduring

term,remainder of the current rule,scholars who violated said
and have exercised such authority theywhenever have itjudged
necessary for the of said schools.good

orators,The bill states that the by themselves and their priest
solicitors,and their had therepeatedly requested committee to al-

said children tolow return to and attend said schools. The an-
done,that theyswer denies have so under aexcept claim of right

taketo said children from the schools whenever their re-priest
them to attend church onquires thatdays they asregard holy.

The bill states that the children of the orators and other children
reared in the Roman Catholic faith, to the number in all of one
hundred and arcfifty, now the bill was(when made) prohibited
from school inany theattending public district. The answer re-

that on the 5th ofday June,plies, three or four Catholic parents
of theany whose children(not orators) had been absent the day

told the committee thatbefore, their children should thereafter



469TERM, 1876.FEBRUARY

alg.et etRerriter v. als.Tyler

; werewith said rule said childrencomply immediatelywhereupon
all haveschools,to return to and would been gladlythepermitted

assurance; in a few saidto return butpermitted dayslikeupon
children, with children who were not absentsome other Catholic

theJune,on said 4th of in fromand no way prevented attending
s'chools, were, believe,as and di-the informed bydefendants were

schools, notthe and hadrection of said withdrawn frompriest,
since attended.

in case,The and reason of the for thisground askedexemption
bill,inas stated the said wereare, that the of childrenparents

of the Church,members Catholic and that were directedthey by
ofthe said to attend onchurch services saidpriest religious
June, so,4th of and have their aschildren do moreday already

stated. Thefully legal and reason of the reliefground prayed
“for, are indicated the in bill,theby expressions theirnamely,

constitutional(the to Godorators’) right toworship according
their consciences,the dictates of own without inbeing abridged

“theirthe of civil andenjoyment rights,” their toright exercise
andauthority over theirgovernment children asparental regards

their moral which,and culturetraining when in theput form”—
statement, is,of direct and inexplicit effect, that the ofenforcing

the of therules committeesuspension by theupon children of .the
orators, violated the of the orators underrights Art. III. of the

of the andstate,constitution violated also the oflegal right the
inorators to control their children the matter of theattending

district,schools of the as the ofpublic against right the commit­
in the sametee behalf.

It is the of this court toduty decide whether either of these
is maintainable. The inarticle thepropositions constitution on

“is,the former of thesewhich That all mendepends, have a nat-
and toural inalienable right Godworship Almighty according to

theirdictates of own consciences andthe asunderstandings, in
;shall be theopinion regulated bytheir word of God and that no

to, can,orman of be toought right attendcompelled any reli-
&c., to thecontrary dictates of hisgious worship, ;conscience

nor man be or ofdeprivedcan any justly abridged any civil right
on account of his religiousas a citizen sentiments or peculiar
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; and nomode of can or to bereligious worship authority ought
invested or assumed whatever that shall inby any power any

with, in mannerany control,case interfere or the ofrights con-
;in the of nevertheless,science free exercise religious worship

sect or denomination of Christians toevery ought observe the
Sabbath, or day,Lord’s and somekeep up sort of wor-religious

to them shall seem mostwhich toship agreeable the revealed will
In article,the of thatof God.” thelight former of these propo-

sitions, if inconsidered itscritically relation 'to the case made by
bill, ;cannotobviouslythe be maintained for the action of the

touches norcommittee not affects the of Godworship Almighty by
orators,the whether such onebe orworship another, orway not

all; nor does it orat touch affect their religious sentiments or
;mode of nor inreligious worship does itpeculiar any manner

or controlinterfere with the rights of conscience in the free exer-
cise of That inreligious worship. article the constitution looks

to the conscience of theonly personal individual, as related to his
ofworship God. It lookspersonal Almighty to theonly personal

the individual God,relation of to his both as to belief and wor-
and not to the relation thatship, the individual may sustain to
inothers to their belief andrespect worship. The not consent-

thethat children of the oratorsing, leave themight schools for
ofthe divine on thepurpose attending inworship day question,
thedid not touch belief of the orators as to the character of that

nor it ordid touch control theday, free exercise themby of reli-
to theirgious belief andworship according conscience, nor is any-

to that effect or inthing alleged intimated the bill.
further,Still it be remarkedmay that the bill does not present

a matter of conscience either with the orators or their chil-it.as
that thedren, children should attend onservice that butday; only

is athat itrepresents holy day church,in the and accustomed to
as such. Noobserved divine forbe it isauthority or as-quoted

observance,and its inserted, this instance, theby orators and
children, by attending religious services,their is put theupon di-

of the withoutpriest,rection orshowing thatasserting anything
conscience was ininvolvedreligiousof or notobeying obeying

toYielding bydirection.that supervening authority exercised a
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nor im-it is necessarilybutthing,is one n.otsuperiorrecognized
inwardto dictates of thetheas obediencethingthe samepliedly

and avenger.monitor
considered,answer areinset forth thethe factswhenAgain,

of the orators’that the attendanceonlyvery apparentit seems
June,that 4th ofonsession of the schoolsmorningtheonchildren

forday;in to the manyconscience relationmatter ofanyinvolved
andtheir accustomed businessvillage were aboutin theCatholics

“ of theirother and chil-manyas onday days,thatduringlabor
in and elswhore thatduringthe streets day,”atwere playdren

taken from thethat had been schools tothe scholarsofsomeand
forthemselves attendance.service, presentedreligioustheattend

Hence, as to the matter of asin the afternoon. factin school
answer, wouldand it be difficult to findverythe billbyshown

of the is on the Catholic con-day bindingobservancethethat
furnish theand answer; onlythe bill evi-legitimateandscience

this isand difficultyon that subject;we have considerablydence
June,4th 1874,to the offact that thatupthe con-byenhanced
thatit to be therequirednever caused Catholichad chil-science

all from the on thatat schools day.absentbeshoulddren
ifthat theto state actionexplicitly,also ofis theIt proper

or the rule,in the ofmaking enforcing thecommittee, either was
was the ofinstance, and subjectin this remedy by suitunlawful

law, insuit should not hesuch the nameor at of thechanceryin
children, as the real party plaintiff.but of theparents,

toseems show-sufficientis thus andpresented groundWhat
cannot bethat the bill maintained onfor theholding prop-reason

of the orators.rightsto the constitutional Butas havingosition
andthe to the.subject,ofthe character ofscopeto theregard

us,soaddressed we arehave beenthat disposed toarguments
in view.a broaderpropositionthatconsider

thethe children of oratorsend, tosuppose beTo this the
as true ofset forthhave themselves alltoand thatorators, the

church, the day,and andthe theirto priest,as andcontainsbill
their teachersbyrefusal and theandto committee,the application

services, and thereligioustheon beingattendingthe excludedand
of the inthe action committeeschools, and respect thereto,thefrom
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into have been answeredand material asevery the billrespect
is : in case,orators answered such the ofof the ground complaint

be,would that theirremedy (theand underchildren’s) rights
violatedIII. had been the action ofby the committee.Art. Could

? This ismaintained thereallybo which counselquestionit for
•seem to asregard beforebeingthe orators the court.

into consideration the and ofThiswbrings scope purpose that
It isof the constitution.article noticeable as on thebearing

this is the firstthat instance of the assertion ofsubject, what is
for that article. Theclaimed article inwasnow the original

1777,of and has been continued from thatconstitution totime
In constitution,that original also,the thepresent. 40th section

“ or schools shallA school bewas, established in each town by
for the convenient instruction oflegislature,the &c.youth,” By

— —inrevision of 1785 ratified 1786 thatthe article was changed
innot sense or effect,but and thusin it hasphrase, remained,

in41 our constitution. Thepresentsec. Legislature, inbeing pur-
said of the constitution,of hasprovisionsuance been continuously

schools;for such and such schoolsmating provision have existed
in in all the towns in the stateoperationand been down to the

oftime, with detail as togreat variety organization, admin-present
even toistration, and requirement, compulsory attendance by force

While those twoenactment. aticles thus,of havespecific byside
in force to every practical intent,been all formsside, of religious
unbelief, the variouscharacterizingand sectsbelief and denomi-

toof men and allrelatively religion,nations forms of church
belief,based on such forms of have been inorganization existence

with all the details of religiousand andoperation, worship ser-
involving the conscienceand its demands peculiarvice professedly
sect, and this is the firstyet instance indifferingto each which

asserted that the administration of ourbeen commonit has public
the constitution inschools, under thatcotemporary behalf, and the

laws, anyhas violated accordedrights said Art.byenacted III..
further,noticed still that-while those twois to be articlesIt have

force,in and the successive have beenLegislaturesbeen enacting
schools have been onunder which thegoing throughlaws imme-

ofand action teachersand vestedagencydiate committees with
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inas those now of cen-authority office,official councilsthe same
same withby the constitution the ofsors, duty notingcharged

thebythat instrument and vested withLegislature,ofinfractions
of the itself,alterations constitution haveinitiatingthe offunction

in seveneveryand official action and no-years, yetbeen chosen
underthat the sec. orlegislation 41, thebody has- suggested
thatand underteachers or thatlegislation,action of committees

anybody’shas trenched on ofitself, rights41 consciencesec.
asstated,III. This isArt. not that theshowingunder said

in this case did not violate suchaction of the committee rights,
forthe claim thatthat article thesepresent byas showingbut

as we say of aimpression,of novel orpropositionorators is
first timefor the presentedlaw when for judicialofquestion

consideration.
to mind what,that we should call as matter ofIt now behooves

theoccasion and what of that Art. III.purposethewashistory,
in andPuritans ofEngland,of the thoseespeciallyhistoryThe

the Pilgrims,as New shows the occa-Englandknownwerewho
referin toin it is to the his-; regardthis point religioussion and

for severalof centuries nextEurope priorof the continenttory
Theour ofgovernment. governmentof Eng-theto formation

the continent had written,of no organicthe governmentsland and
the of the authority ondefining powers governingconstitutions

and the andhand, defining guaranteeing rightsand priv-the one
The subjecton the'other. lived in subor-subjécttheofileges

law-executingand individ-law-makingthe power.todination —he
not ascollectively, beingall the hav-subjects recognizedorually,

as should bethey accordedonlyand to themprivileges,rightsing
theThe British idea of British governmentpowers.thoseby

in in1775, the answer written by Dr.expressedsharplywas
address of theand Americanthe resolutionsto CongressJohnson

and Parliament have the ofpowerKing disposing,the—“that
the lives, liberties,theirsubjects,consentthe andwithout ofof

initalics are the authentic Sove-(The print.)properties.”
butsubjects,derived from the itnotwas supervened uponreignty

“ in the form andright” character ofdivine what wasthem by
“ Church and state weregovernment.” indissolublythecalled
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faith,the and the state enact-connected, the church dogmatizing
disabilities Theit into with andrequirement,legal penalties.ing

on of faith and whichthe score religious practicedisabilities
were made to which confrontedsubjects experience penalties—the

in andhorrors which huntednon-conformity avengedEngland—the
continent,intimes,at and on thebothheresy, Englandimputed

orfaithwho were not of the requiredhad made-those religious
hadand who for that reasonby the governing powers,approved

toth to the desolations of the and thefoi desert wildernessgone
car,the and and arm of such feel andeye, appre-powers,escape

themselves,in for ofthe importance, creating governmentsciate
the atit that should not have right,to such governmentsseeing

disabilities,to like and horrors.least, to themsubjugate penalties,
York,In first of the state of New drafted bythe constitution

character,inchairman of a of hisJay,John committee peers
in and on the 20thand of them andability learning, adoptedsome

that1777, but one vote in the conventionwith negativeof April,
III. init, Art. to Art.and established correspondingframed 88—

— inof the same shows directyear expression,our constitution
—and of the an occasion and purposethe occasion articlepurpose

the Declarationbyto the colonies then enfranchised.justcommon
I thus: areof “And whereas weIndependence. requiredcopy

tothe benevolent of rational not only expelby principles liberty,
but also to thetyranny, spiritualcivil guard against oppression

intolerance wherewith the and ambition of weak andbigotryand
mankind,havewicked and this conven-princes scourgedpriests

further, intion doth the name and the of theby authority good
determine,state, ordain, declare,of that the freethis andpeople

exercise and of and with-religiousenjoyment profession worship,
out discrimination or shall hereafter be allowedforeverpreference,

Provided,allwithin this state to mankind: that the ofliberty
conscience shall not be so construed as to excusehereby granted

licentiousness, oracts of inconsistent with thejustify practices
thisand of stale.”safetypeace

andWhen our constitution was first framed no occa-adopted,
sion had that is now com-been for theregarding grievancegiven

of; not have in mind as ansuch could beenplained so, grievance
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to be in tbe of that Art.object specially provided against making
III. the hand,On other the ofgovernment-making Newpeople

in its firstthe causes that had led to settlementEngland, by the
children,and their and afterPilgrims, by by and theiremigrants

children, had ever and fresh in mind occasion and reasondeep
for the of that article. And moreprovisions couldnothing fully,

and indicate the nature of such occasionpointedly, specifically and
thanreason the of the article itself. It waslanguage designed

it to rights,secure to civilby every subject ofequal irrespective
;his faith so his athat Catholic or areligious being Protestant—

his a Calvinist an Arminian—hisor anbeing being orthodox
or a free-thinker —his a or a Universal-evangelical being Baptist

ist—an or a Quaker, should not make him theEpiscopalian object
of or hislegislation to disadvan-discriminating judicial judgment

as with those of different faith andtage, compared practice,—so
lawthat no should be aimed or himexecuted heagainst because

and one form of belief or disbeliefprofessed practiced religious
another,rather than within the oflimits personal con-immunity

sistent with order and the of under thegood societypeace govern-
Itment. was to debar thedesigned and law-admin-law-making

from or sub-that unless theistering powers enacting adjudging
systemshould a faithject profess of and become aprescribed

amember of inand conform hisprescribed religious organization,
ritual,to the he should notworship prescribed be entitled to the

same andrights, privileges, under thepersonal enjoyments gov-
as who shouldernment those do so. It was to secure ab-designed

before the law of allsolute under the what-equality subjects law,
their faith orever be notions in the matter ofmight religion.

result,a not a amayAnd as Catholic be asCatholic as afreely
Protestant,abe with no law at himmayProtestant aimed because

andis a Catholic not a Protestant? Ithe would seem to be
a momentous III.subject,with to claim that Art. wastrifling de-

Legislature law,to the from theenacting anyprohibitsigned
ofinto effect which with wishes,interfere the andcarrying might
of of the inanyand citizens mattertastes, feelings the of religion,

the ofwith rites thatperformance religiousand even should be
59
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thedutyas matter of conscientious on of some ofregarded part
Government,of the realm. withthe reference to thesubjects

to be secured and served itsbyends existence and ac-designed
ais matter —nottion, fanciful,altogether practical speculative,

Itsentimental, functions,or its andperformsimpracticable.
results, instrumentalityits the of lawsbyworks out enacted and

laws to theadministered,— adapted subject-matter them,oflaws
of the endsand to the andaccomplishing designed, operating

alland alike who come within theirequally upon scope.
ends of the is,of the chief togovernmentOne meansprovide and

andfor and thedeveloping educating trainingfacilities intoyoung
men andvirtuous and women. This isintelligent recognized and

section of theby the constitutionemphasized already referred to as
“inand which since 1786 has beenschools,to these words: Laws

of andfor the virtue ofencouragement prevention vice and im-
executed,to inconstantlybe force andought keptmorality, duly

of schools toand a number beought maintained incompetent each
'convenient instruction oftown for the youth.”

As the constitutionalready suggested, proceeds theupon
that this be donecan withconsistently Art.assumption III. In

of that theassumption, Legislature,pursuance thethrough whole
state,a hasof our existence beencourse active andas earnest

in the of laws for themakingand considerate existence and sup-
“of what isand meantmanagement by schools inport each

In it has never aimed make,so todoingtown.” nor has it ever
that discriminates ormade, any provision distinguishes in its

ofbetween differentpersons religious sects. Alloperation, are
the itsalike to law and administration. Thesubjected Methodist,

ashiswho ascamp-meeting demanding muchregards of his con-
does hisas the Christmas or Lent;science Episcopalian the Epis-

the feastwho and of hisregards fast-dayscopalian, church as
as of his conscience as themuchdemanding Catholic does his holy

Christi; the andCongregationalist, Presbyterian,Corpus and
sects, who care forand other none of theseBaptist, things, and

and demandprayer-meetings protracted meetingswhose as much
in the case of theas othersof their consciences before andnamed,
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theirall,no and allman of no and chil-religion,the preference
laws,alike school and to their adminis-to thedren, are subjected

tration.
to the residue ofIII. was not the con-designed subjugateArt.
institutions and ofstitution, and the theimportant appliances

forthe enacted thelawsprovided by serving highestgovernment
inof the as involved condition and so-public personalinterests

relations, faith,cial to the judgment, individualpeculiar personal
wish of one inwill or to howeverany respect religion, his con-

or In that it isscience demandmight protest. respect implied
that while the hold the utmost of hismayindividual religious
faith, ideas, notions,and all his and as topreferences religious

and he inholds them reasonablepractice, toworship subserviency
the to theothers,of andequal rights interests theofparamount

on,as and to be servedpublic depending by, general laws and
uniform administration. of schools,conscience andRights under

were,the when that instrument wasconstitution, made, and have
all continuance,been its toduring be harmonized with practicable

consistency schools under section 41 not to be subordinated—the
III.,to the of conscience under Art.rights more thanany the

of conscience under Art. III. torights are be to thesubjected
rights as to under 41.schools section

the 1786,revision of that sectionBy 40 was incorporated into
41,said section after the first clause, as isimmediately shown'by

of constitution,section 41 our present already recited. From all
is inwhich it that thoseplain early times, andreligion learning,

under the constitution and lawsthe to be enacted, were deemed
to be and allcompatible, that schools of fromgrades, the

”“ inschools each town to the wereuniversity, to be the subjects
;of under the constitution and it islegislation especially plain

“ town,”that the schools in each as early 1786,as were combined
ifwith, to,not thegiven precedence societiesreligious and bodies

of as anmen, of theinstrumentality government, by means of
“laws, for the of virtueencouragement and ofprevention vice

and In conclusion onimmorality.” this as wctopic, cannot im­
weso the ofprove Poland, inadopt language Judge Williams v.

“School District in Vt.Newfane, 33 275 : Without fur-making
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to the almost numberless acts of the Legislaturereferencether
most active watchfulness and care forfosteringtheexhibiting

haseducation,'of been statedenough alreadythe cause popular
of thethe whole maintenance and ofsubject supportshow thatto

one,ever ashas been in this stateregardedour common schools
usefulness,of but of andpublic necessity, oneonlynot public

in wasthe its character bound to sustain.”state sovereignwhich
to that it stands asremark,We now out so notproceed plain

even if it notdebate, conceded,be thatexpresslymatter forto be
of thein to realize the intent constitution inschools, order their

to and order underbehalf, subjected systemmust be established
law the with theHence, the committeecharges duty ofrules.

“ measures for the inspection, examination,all requisiteadopting
schools, and the of theimprovementof the schol-and regulation

22,Gen. Sts. s. 39.c.in learning.”ars
othersthat and theirparents may,Let it be owngranted upon

scholars,reasons, control the attendance of the asrespective
behalf,the of the committee inofficial that andrightagainst

of and orderthe andground system, improvement,practically,
the andFor theparents guardianshas no existence. of scholars

and on hismotion, notions,each on his own own withholdmay,
from the schools. Inscholars this so farrespectivetheir respect,

concerned,is itits effect on the schools makes no differenceas
involve conscience, will, whim,the and motiveoccasionwhether

whenNow, conscience, againstthis matter of asthe pocket.or
islaw, test,the of the to therequirements brought the practical

is inbyof what claimed the orators is shownresult this case to
not it,so otherwise to as toimpracticable,be characterize pre-

Ifdiscussion. a Catholicclude further citizen should be serving
a trial,in midst of when divineon a the service in his churchjury

Qhristi inshould be it be aholyon would vio-progress,Corpus
of his under Art. III. tolation said him to hisrights compel keep

the ?and serve trial The same ofthroughseat be asked themay
or the who should to do likeseventh-day Baptist,Jew be required

on The same be devoutSaturday.service asked of a Meth-may
inodist, when a or a love-feast progressshould becamp-meeting

vicinage. serve,If eitherin his or all refuse wouldshould to
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inIII. a valid defence aunder Art. boof consciencerightstheir
? ain such case Supposethe providedfor penaltyprosecution

that it be-in his hands some processhavesheriff shouldCatholic
the time that divine serviceserve duringhis todutycame official

be in would hisday shouldholy progress,on somechurchin his
a inArt. III. be bar to anunder good pleaof consciencerights

“said forreason of serviceby attendingfor defaultofficialaction
service of the ? Butsake,” processof makinginsteadconscience

illustration.andof testenough
then, that article in the.constitution wasthatit repeatedLet bo

sect,anyor of on theany person personsto exemptdesignednot
to matters of from thereligion, operationasconscienceofscore

laws of theforce of the stategeneral authorizedobligatoryand
instrument,same andof the to servedesignedportionsotherby

;other itsuch wasby portions not de-contemplatedthe purposes
thefrom sameany subjection thatpersonsto othersexemptsigned

administration,laws and their ontheunder to the score thatare
interfereat times would with the performancesubjectionsuch of

and the ofrites, religiousobservance ordinances, whichreligious
todutyit their andperform observe butdeem forwould suchthey

While all stand on equal underfooting the laws,subjection.
and and asprivileges proffered,benefits toas to exactionsboth

andliabilities, nopenalties imposed,made, and one’s rights of
III.,Art.saidbyas areconscience, contemplated violated in a

remark,toit is here thatfittingAnd this courtsense. havelegal
asthe thesubject jurists, regardingwith constitutionto deal and

them,what is done under withlaws, and reference to princi-the
to the in itssubjectthat appertainand reasons legal elements,ples

and not as not asreligionists, sectaries,aspects,and notqualities,
something besides theregard governmentwho asthose ofas ulti-

earth,in affairs menthe of on but assupremacymate those who
created theby constitution,the government and theregard laws

and within the ofauthoritythe thescope constitution,undermade
in state,this and assovereigntythe ultimateas equally obligatory

It isall. not ourupon dutyeffectual toand discuss, norofficial
to thepronounce upon,official orprerogative policyour propri-

and ofrequirements the constitution,of the provisionsety or of
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constitution,laws enacted in ofconformablythe to the view their
the of morals,matter and or onbearing upon personal religion

;moral,the matter of and secular but isreligious, education it
our to andonly and effect toprovince interpret give application

constitution and as Thetheythe laws exist. court does not make
law, either orthe constitutional but administersstatutory, only it

in as are forcases consideration andthey presented decision.
in Richards,The of the v. 38 379,Donahue Me.part opinion and

cited,cases which bear on this ofthe theground present case, are
allof attention who inby may be interestedworthy the subject.

Pursuing no thefurther discussion of this andground ofaspect
case, it is remark,the here to that the note ofproper the priest

notto the committee did state forany forground the ex-asking
from school on inattending theemption particular day question,
thenor was limited to thatapplication nor did itday, name that

all;at it was an forbut aday application asdispensation, matter
committee,on the theof of from attendancepart “on allfavor

with a claimholy days,” nothing indicating maderight uponof
; so, cause,andthe committee no reasonable or otherwise, was

in ofview which the committeepresented, could be in aput posi-
of fault nottion official by giving leave of absence on that day.

Then, condition,as to the on which only they would let the ab-
returnscholars to their schools. In thatsenting they asserted

residue,to enforce the rule oftheir exclusion for theright of the
asterm. So far ofrights conscience under the constitution are

involved, is,were not ofthey precluded that right, that the Art.
III. does not render invalid the law under which the committee

to makeauthorityclaim and enforce that norrule, the rule itself,
as have alreadywe shown.
. It remains now to be considered whether the bill can be main-

othertained on the theground, namely, ofprerogative parents to
their as scholars,childrencontrol as against the ofprerogative

tocommittee make and enforcethe the rule in question. This
oranydoes not involve right ofquestion conscience under the

constitution, but the matter ofonly legal under theright statutes as
In isto schools. this case it not apublic question of discipline

as itscholar,or of the inwas Lander v.punishment 32Seaver,
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144, in of v.Vt. or as it was involved the case Morrow Wood
1874,Nov. 692. ourByLaw statutes theRegister, p.(Iowa),

“are the of alldutywithcharged adoptingcommittee requisite
&c., The inmeasures,” as before recited. schoolgraded Brattle-­

inis and of the inboro acts statutesorganized pursuance that
andThe committee are chosen with theirchargedbehalf. duties

adoptedthe same statutes. rules for theTheyunder regulation
schools,the and for the of the inimprovementof scholars learn­

rule in is for the ofThe question purpose and en­ing. inducing
inconstancy attendance. That such isforcing constancy essen­

tial to such is not debatable. That suchimprovement, attendance
as inis matter of orderregulation, torequisite the necessary
of inthe scholars reference toclassification age, capacity, studies,

is not debatable.and Those whoproficiency, attend constantly
inbe torequiredcannot order that thelinger, inconstant may

;with them noralong can such inconstantkeep scholars keep
with those who attendpace constantly. Theequal rule, then, is

statute,such as is theby so far as thecontemplated of itpurpose
That isis concerned. purpose indispensable to the attainment of

andthe end theby statutes,object proposed both as to the indi­
and as allscholar,vidual to others who bemay affected hisby

Theattendance and absence. answer states, as before recited,
the had been inthat rule for more thanoperation ten years. The

children of the orators were to itssubjected inoperation the pres­
Was ?instance. that unlawfulent

If the orators had the toright control the attendance of their
rule,as that then theagainstchildren committee had not the right

to maintain and enforce such rule. We are not prepared to
a view of thesanction that wouldsubject subordinate the author-

in theof the committee matter of theity attendance of registered
scholars, to the ofwill On the otherparents. hand, we do not
hesitate to hold and as law,declare matter of that in this respect,

is inthe citizen subordination to the lawful rules for the regula-
of schools andtion the improvement of scholars in learning; and

this is for the same fundamental that hereason is in subordination
to the statutes themselves, on that or otherany subject; and it is

more hisno to orright defy disregard those rules, than it is to
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inanddefy any statute that affects him as a citizendisregard
schools,to or other the commonrespect any subject involving

as it isweal, to be for theprovided byunder the constitution
of the state. The aoccasion does notlegislation require repeti-

tion of the trite maxims as to as athe surrender of natural rights
condition of under is answeredthe andcitizenship government,

citizen,ifremark,the that theby either on the score of conscience
inor of or finds himselfpai’ental otherprerogative, any respect,

curbed and restricted" in he hisunduly what regards personal
otherwise,natural or therights, by constitution and the constitu-

state,tional laws of the there is available to him the beneficent
declaration of Article XIX.

It sufficesto recur to some theof cases that have beenleading
courts,before the some of them the ofinvolving prerogative

teachers and committees over scholars whereimmediately parents
;have not some of theminterposed that ininvolving prerogative

where, into scholars as case,this haverespect parents interposed.
kind is Pitkin,Of the former v. 224,32 Vt. where,Guernsey by

the concurrence of committee teacher,and the wasplaintiff virtu-
school,ally excluded from the because he would not comply with

the all scholars inrequirement upon grammar, to write composi-
In that case theretions. nowas prescribed penalty constituting

of the rule ofa but therequirement, waspart penalty extempo-
to meetrized the Theexigency. of theprerogative committee

asteacher,and both to andrequirement waspenalty, maintained.
114,v. Seaver,In Landers 32 Vt. the a someboyplaintiff, eleven

old, some hour and a halfyears after schoolthe had closed for
the when at home,and he was and in hisday, father’sengaged
service, used and tosaucy teacher,thedisrespectful language the

indefendant, the of hisof somepresence For thisfellow-pupils.
the defendant him his toon school thewhipped going next morn-

“The court held the Buting. wherefollowing language: the
has aoffence direct to the schooltendency andinjure thebring

master’s into as inauthority case,thiscontempt, when done in
the of other the master,scholars and of andpresence with the

him,to insult we think he has a to thedesign right scholarpunish
if he comes to school.” theagain Such was of thejudgment court
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bench,in full full consideration,and careful andargumentupon
doubt isno now entertained this court of its andby soundness

propriety.
In that case was no rule,there as to conductprescribed either

itpenalty.or But involved the of thedirectly prerogative
asteacher the exclusive over hisagainst authority of-the parent

child, in thatreference to child’s conduct as the schoolaffecting
which he wasof a scholar.

8v. Charleston,In Sherman ­ 160,Cush. wasthe plaintiff
from onschool account of licentious and immoral char­expelled

acter, not manifested acts within the Thethough by any school.
awas founded on of Massachusetts aaction statute entitling party

recover for being unlawfullyto excluded fromdamage public
Ininstruction. that wasschool case there no rule onprescribed

ofsubject, Shaw,the either or Oh. J'. inrequirement penalty.
of an opinioncourse which would bethe instructive and salutary

“to Itto all read and seemssays: admitted,to be ifponder,
it could that for inquestioned, school,not be misconducthardly
disobedience to itsfor reasonable aregulations, bopupil may

?excluded. so There is no inWhy express theprovision law
;it then exclusion itauthorizing suchwas) byresults neces­(as

thefrom of lawsary implication provisions requiring good disci­
It the tothat attend is notright absolute, but onepline. proves to

“all on reasonablebe conditions.” :enjoyed Butby Again the
* * * *are of athat isopinioncourt power vested in the

committee,school or the master with theirgeneral approbation
* ** * *direction, ato exclude pupiland for good and

Hall,cause.” v. 14 222,Barb. wasStephensonsufficient an ac­
for asthe defendants expelling, trustees, theagainsttion daughter

afrom school. She had beenpublicthe plaintiffof excluded by
misconduct,for withteacher the concurrence ofallegedthe the
to theOn she toappeal superintendent, was bedefendants. per­

onto return to the school certainmitted conditions of promise as
conduct, with a thatfuture confession sheto had done wrong.

with therefused to conditions.comply Allen, J., inShe the
“ Itof the issays: thatopinion, undoubtedlycourse true trus­

have the and it is their topower, duty,tees dismiss or exclude a
60
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in it isschool, necessarywhen their judgmentfrom theirpupil
do.”of the school so tothe order andgood proper governmentfor

Wood,of Morrow v.We have studied the Iowa casecarefully
otherand find in conflict with thecited, onlybefore not nothing

are inColedecided, bybut that the ideas expressed Judgecases
In teacher requiredthe cases. that case theharmony with other

wantedreasons,His father, goodto forstudya boy geography.
his andall timehim to to other studies requiringdevote himself

in to his father’sThe obedienceboy,withoutstrength, geography.
and teacher whippedthedirection, studyrefused to geography,

thewas one ofIt thathim. Hence the suit. geographyappears
re-no lawthere waslaw to be butby taught;studies required

scholars, studyof toorscholar, descriptionparticularquiring any
the require-no rule of the school besides arbitraryit. There was

toit the of theduty boywhich would maketeacher,ment of the
“ theTheCole statutestudy. Judge says, givesthatpursue

forneedful rules and regulationsto make allschool board power
school, andand of thegradation, governmentthe-organization,

the forfrom the of schoolto any pupil privilegessuspendpower
thethem, bythe rules established orbywithnon-compliance

is infera-It does not nor itwith their consent.” appear,teacher
tomade rule the boyboard had a requiringthat the schoolble,
ofor had their to the requirementconsentgivenstudy geography,

was,The the teacher had jus-teacher. then whetherquestionthe
the The court held that she hadboy.cause fortifiable whipping

thediscussion, case,in held that the in thenot, and the on facts
to of hisfather had the to direct as theright study geography by

inno forWe see occasion with that court that case.differingson.
“the it is said: It is not to throwIn the course of opinion proposed

”in the of the of their duties thewayobstacleany performance by
“We todo not down ruleAgain: propose lay anyschool board.

anywill interfere with reasonable forregulationwhich adopted
schools,and of thethe or whichmanagement government public

their and usefulness. Certainagainst efficiencywill operate
inbe taughtto the schools statute.required publicstudies are by

exercised,soof one must be as notrights pupil undoubtedly,The
of Butrights parentthe others. the hasequalto theprejudice
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from theto make a selection studiesprescribedreasonableright
to this conflict withpossiblyfor his child and cannot thepursue,
of Iu case theother the didrights present parentpupils.equal

take outsideany studyinsist that his child should of thenot
it can resultcourse“ and how to thedisastrouslyprescribed

schools,well of the commonbeingandefficiency,discipline,proper
make arightthe to reasonable choice fromparamountto concede

his shallin the course which child ispursue,the studies prescribed
And as asthis,we understand.” wella cannot all thatproposition

as inthe is to taken a casebe where thereby judge,was said
ofas byrule to the the thestudy geography boy,no exceptwas

him of thecommand teacher. How thisarbitrary uponpersonal
in a case the ofinvolving questiondecide superioritycourt would

board,the and the school asparentbetween to theauthorityof
the established rule ofbya thatstudy required board,ofpursuit

to announce or intimate.no occasion Nornow hadhave thatwe
before it.such questioncourt any

it is to refer to the case ofinterestingconnectionIn this Spiller
in127, which aAllen, girl,12 directionWoburn, byv. of her

head duringrefused to bow her at theprayerfather, ofopening
tothe father refusedschool, and that sherequestwherethe might

rule on thattheto, subject providingnot be thatrequired schol-
to,not whose shouldparentsbe required requestars thatwould

BigelowJ.Ch.not so required.be delivered themightthey
held that it was lawfulcourt, which forof the the com-opinion

the for suchher from school disobedienceexpelto to themittee
connection,in the the case offurther, sameAnd v.rule. Spear

attention,is of in224,23 worthyPick. which Oh. J.Cummings,
“ that town shalleveryThe law providesShaw choose asays:

shall have the generalwho andcommittee, chargeschool super-
” “;in suchschools townsall the thatpublicof thisintendence

what shallof bedetermining pupilsthe power receivedincludes
The committee formay, goodrejected. cause,pupilsand what

received,not as forshall besome ifinstance,that in-determine
ifor thedisease, orpupilany contagious parentswith shallfected

thenecessary toregulationswithcomply disciplinerefuse to and
school.” These cases theof the show judicialmanagementgood
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views that have been held on the undersubject consideration, and
forsuffice the present.

now to iswhat stated in theRecurring answer as to the manner
in the haswhich rule been administered, it is to remark,proper
that the andlawfulness of the rule arepropriety not to be tested
or theadjudged upon thatpresumption the penal of itpart will
be orunjustly unwarrantably enforced. The is thepresumption

wit,other to that it willway, be administered justly, and upon,
and to,with reference warrantable occasion. If a case should
arise in it shouldwhich that theappear hadpenalty been inflicted
outside of or the andbeyond fair.scope reason of the rule, it
would both thebe and the ofprovince duty the courts to accord

But asremedy. beforeproper demonstrated, this is not such a
thisAnd leads tocase. the further remark, that the isremedy

in this case asnot the refusalsought against of leave to be absent
;of butthe 4th June as theagainston as theimposing, condition

the aremittingof thatpenalty, promise absence for a similar
beshould not that term.repeatedcause Such promise re-being

the of exclusionfused, penalty was not remitted, and the children
;return to the schoolsnot anddid hence the position'assumed by

same asorators—the alreadythe stated—that the committee had
to excludelawful rightnot the scholars who should be absent by

of their parents,the direction to thecontrary established rule of
the school.

intimated, thisAs before takesposition no account of any dif-
or reasonof occasion forference such direction of parents, whether

service or secularreligiousit be employment or amusement, but is
of the ofonly rightthe thegroundon asparent against the rule

In reference toschool. thatof the inposition, explicit statement,
discussion,of the itresult isas the held that scholars of a school

to the schoolamenable authorities asare to their conduct as
school,theaffectingscholars thenotwithstanding prerogative of

in to them.respectparentstheir
does notThis however thatimply committees or teachers are

whether theirjudges measures,ultimatethe either by prescribed,
expedientrule or orextemporized act,impulsive are lawfully

in aor case.given -The inrequisite proper statute, theimposing
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&c., doesmeasures,all not conferrequisiteofduty adopting
of thecommittees,on whether aquestionultimate jurisdiction

not,is or the sensewithin andrequisitemeasure intentparticular
of lawfulnessWhen such underquestionof the statute. the

a whom theis made between measureparty againststatute oper-
teacher, that isates, questionand the committee or beforeopen

indecision,and view offor consideration allthe courts that ap-
The rule into the of it. inquestion thissubjectpertains case,

it, are to thesubjectand the enforcement of ofjudgment the
to suit. It iscourts as between the toparties easy supposethe.

in would be beyondcases which such enforcement the lawful right
1 initself,the committee. The ule terms andof intent, .contem-

as a where permissionexclusion toplates only bepenalty absent is
Inwithheld for want of reasonable cause shown.. case of casual

; or death insickness of the scholar of sickness the offamily the
scholar; ;fire or inof some like floodimpediment, case of .various

life,of current occasion forincidents giving temporary absence,
of exclusionthe enforcement of the would,penalty under such

circumstances, be to be unauthorized underadjudged the statutes
isand law which theby subject governed.

It is not intended this to be held thatby there may not
inbe cases which the decision and action of the' committee or

would not be deemed and final.teacher judicial That subject
has in of the decided cases,been involved many under peculiar

in andstatutes, Maine Massachusetts.especially We have no
inoccasion to it further this case.pronounce upon

shown,the facts we are unable to findUpon any warrant of
for Thelaw the bill. decree it ismaintaining dismissing affirmed.

All the concurred.judges


