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Insurance, insurance, insurance,LiabilityHomeowner’s proceed-Defense of
ings against insured.

judge properly granted summary judgmentThe in a civil declaringaction that
plaintiff dutythe no indemnifyinsurer had to defend the in-or defendant

sureds under the policy plaintiffhomeowner’s insurance the tohad issued
them, coverage personalwhere there no liabilitywas under the section of

allegedthe policy injuries underlyinghomeowner’s because the in the ac-
actual,againsttion alleged,the defendant insureds of the orarose out

pseudonyms1Weuse all parties,for of the individual
2Individually parentand as and next Ann Smithfriend of and Michael

Smith.
Smith, individually3John and parentas and next friend of Ann andSmith
Smith; Allen, individually parentsMichael Karen Allen and Frank and andas

Allen;next friends of Thomas and Thomas Allen.



(2007)2 Mass. 169 Ct.App.

Hingham FireMutual Insurance v. Smith.Company

thus,and,personthreatened sexual of a constitutemolestation did not
[3-5],“bodily injury” by underlyingthe andpolicyas defined both the

negligent supervisionloss of consortium and claims were derived[6][5]
defend,conduct;alleged plaintiff dutyfrom that where the had no to under

endorsement,policy’s personal injury underlyingthethe claim for
distress, allegationsintentional emotional because in theinfliction of the

underlying misrepresentationthat amounted to exclusive ofaction were not
[6-7];alleged severabilitythe sexual molestation and where the clause of

policy’s personal liability requirethe umbrella thatendorsement did not
event,and,having coverage anybe separateeach insured treated as in did

bodily arisingapplicability injuriesnot affect the of the for fromexclusion
sexual molestation [7-8].

in onCivil action commenced the CourtSuperior Department
14,February 2005.

J.,The a mo-Gershengom,case was heard WendieI. onby
tion for summary judgment.

David J. Hart Karen Allen & another.for
Ethan Warren for the plaintiff.

J. Mutual Fire Insurance (Hing-­Hingham CompanyVuono,

a the that itham) in Courtsought declaringjudgment Superior
have a and Frankindemnifydid not to defend or Karenduty

son,Allen, (the Allens), an actionor their minor Thomas in
ofthem Ellen and John Smith on behalfagainst bybrought

children, (theminor Ann and Michaelthemselves and their
Smiths), a result of sexualfor sustained asdamages alleged

Allenof Ann Michael Thomas. Karen and Frankbyabuse and
thatdeclaringfrom a summary judgment generallyappeal4

to or them underindemnify anyhad no defendHingham duty
to themin the homeowner’s insurance issuedpolicyprovision

— basic cover­neither the forprovision liabilityby Hingham
affirm.nor endorsements to the Weany policy.age, applicable

theofThe factual andBackground. backgroundprocedural
2003,summarized In the suedbe as follows. Smithsmaycase

Allens, the Smiththat Thomas molestedsexuallythe alleging
2000,27, andMayoccasions betweenchildren on numerous

13, fourThe containedcomplaintDecember 2001. underlying
I, on behalfbattery broughtcount indecent assault andcounts:

II, loss ofThomas countagainst only;Ann and Michaelof

appeal.Thomas Allen’sparties stipulatedhave to the dismissal of4The
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consortium Ellen and John Smithby Thomas and hisagainst
III,count intentional inflictionparents; of emotional distress

defendants;on behalf of all allbrought andplaintiffs against
IV,count on behalf of allnegligence brought againstplaintiffs

Karen and Frank Allen. The Allens were insured under a home-
owner’s issuedpolicy by the that theHingham during period
Smiths claim the sexual molestation occurred. Hingham

the Allens with aprovided defense of the suitunderlying pursu-
ant to a reservation of andrights, thisbrought declaratory judg-
ment action.5

On the Allens no contendappeal, longer that there is any
fromcoverage source for theany indecent assault and battery

claims asserted in count I or for of the otherany counts to the
3,extent that seekthey fromdamages Thomas. See note supra.

What remains in is whetherdispute there is for thecoverage
consortium,claims of loss of andnegligence, intentional inflic-

tion of emotional distress that have been asserted by various
Smith plaintiffs against Thomas’s Karenparents, and Frank
Allen, (1)under the basic homeowner’s liability coverage
contained in L”“Coverage of the (2)homeowner’s thepolicy;
endorsement that extends L toCoverage personal injury claims
due to (3)ormisrepresentation; the clause in theseverability

umbrellapersonal liability endorsement.
Discussion. 1. Bodily injury exclusion. We consider-begin by

the basicing homeowner’s Theliability relevantcoverage.
policy are asprovisions follows:

— —L“Coverage Personal We toLiability ourpay, up
limit, all sums for which an insured is liable by law
because of bodily orinjury caused anproperty damage by
occurrence to which this We willcoverage defendapplies.
a suit ifseeking damages the suit resulted from bodily

orinjury property not excluded underdamage this
coverage.”

The definition section of the definespolicy as“bodily injury”
follows:

5While appeal pending,this was the underlying jury.lawsuit was tried to a
In answer special questions,to jurythe found for the Smiths on count I of
their complaint, and remainingfor the Allens on the counts.
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a“Bodily means harm to and includesinjury bodily person
-sickness, death.disease or This also includes carerequired

and loss of services.

harm, sickness,does not“Bodily bodilymeaninjury
or that arisesdisease death out of:

disease;aa. communicable or

actual,b. the threatened sexual molestationalleged or
of a person.”

. .The as “an accident .also defines “occurrence”policy
loss tofrom similar conditions.”including] repeated exposure

addition, the for orIn excludes coverage “bodily injurypolicy
. .which results or from: .damage directly indirectlyproperty

an intentional act of an insured or an act done at the direction
of an insured.”

We the motion that there no coveragewith isagree judge
L)under the section of the home-personal liability (Coverage

owner’s if because the the Smithsonly alleged bypolicy injuries
actual,of or sexualout . . . the threatenedalleged“arise[]

of not “bodilymolestation a and thus do constituteperson”
as defined theby policy.injuries]”

“arisingwhen in the termEven used exclusionary language,
“Thehas been a broad construction our cases.byout of” given

beout of’ must read‘arising expansively, incorporatingphrase
a of causation than thatrange encompassed by proximategreater

Indeed, thecause under tort law. . . . cases interpreting phrase
aof’ exclusionary suggestout in insurance‘arising provisions

causation, themore to for’ in whichcausation ‘butanalogous
wouldexclusion whether therecourt theexamining inquires

suit,for thehave been and a basispersonal injuries, plaintiff’s
Bagleyin the absence of the conduct.”underlyingobjectionable

Co., 454, (1999). id. at430 457 Seev. Monticello Ins. Mass.
coverageexclusion(insurance acts barredillegal455 policy’s
resultingforin actionnegligence injuriesfor awardedjudgment

v.Mut. Ins. Co.also Englandfrom brutal See Newrape). Life
722, 723,Co., (1996)Mut. Mass. Ct. 727Liberty Ins. 40 App.

. .of .“arisingclaims outexclusion for personal injury(policy
for injuriesis unlawful” barred coveragediscrimination which
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loss ofnegligence,in claims for andalleged misrepresentation,
acts);out of Met­underlying discriminatoryconsortium arising

Co.,Ins.& Ins. Co. v. Mut.ropolitan Property FitchburgCas.
818, (2003) (no defend58 Mass. Ct. 820-821 to orApp. duty

insured where al­indemnify injuriesunder homeowner’s policy
herinflicted insured on coworker occurred atlegedly by place

of and excluded forcoverage arisinglossesemployment policy
activities).out in connection with businessof or insured’s

a. consortium. The Allens contend that the loss ofLoss of
consortium claims raised in the are excludedcomplaint not
under the because claims for carepolicy bodily injury “required
and of services” are treated differentlyloss than bodily injury

“sickness,claims from disease or death.” That claim fails for
the same reasons.

As discussed in New England Mut. Ins. Co. v. LibertyLife
Co., 727,Mut. Ins. 40 Mass. Ct. atApp. claims for loss of

that out of”consortium “arise the sexual molesta­underlying
tion are “derived from the ....alleged fail to[conduct] [W]e
see how survive the clause.they It is the sourceexclusionary
from thewhich plaintiff[s’] ratherpersonal injury originates
than the theories of . .specific liability . whichalleged

thedetermines insurer’s toduty defend.” ofAny claims for loss
consortium are excluded from under thecoverage personalbasic

Porto,See Americanliability policy.6 Commerce Ins. Co. 811v.
1185, (R.I.A.2d 2002)1199 identical(construing exclu­policy

molestation,sion sexualfor and nofinding coverage for
consortium).and loss ofnegligent supervision

6Moreover, phrase “requiredthat the appearscare and loss of services”
only in of the policy repeatedthe definition section notand is in the exclusion­
ary immediately following the import.clause is of It is welldefinition no

that exclusionaryestablished in“[w]ords clauses of insurance contracts
”ordinaryshould be construed ‘in their usual and Bagleysense.’ v. Monticello

Co., 457, quotingIns. 430 Liquor UnderwritingMass. at from Liab. Joint
Co., 316, Here,(1995).HermitageAssn. Mass. v. Ins. 419 Mass. 320 theof

Allens,language upon byrelied in ordinarythe when read its “usual and
sense,” suggest onlythe appliesdoes not that exclusion to those claims for

“sickness,bodily relatinginjury to adopt interpreta­disease or death.” To the
by meaningtion would plainadvocated the Allens distort the clause andof the

insured,is contrary “objectivelyto what readingan reasonable the relevant
policy language, expect Englandwould to be Newcovered.” Mut. Ins.Life

Co., 724,LibertyCo. v. App. quotingMut. 40 Mass. atIns. Ct. from Hazen
Co., 689, (1990).Paper v.Co. United &States Fid. Guar. 407 Mass. 700
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The Allens’ assertion thatNegligent Hinghamb. supervision.
to defend them the Smiths’duty against negligent supervi-has a

Theclaim is Allens thatsimilarly unavailing. arguesion
is a claim that does not arisenegligent supervision separate

rather,but,Thomas’s sexual molestation fromallegedfrom
However, thetheir failure to Thomas. Smithssuperviseproperly

caus-no caused bodily injuriesalleged separate, independently
Rather,to Allens’ alleged negligent supervision.related theally

a Thomas’sresulting from confluence ofalleged injuriesthey
and the allegedsexual assaults Allens’ misrepresenta-alleged

TheThomas’s “deviant sexual activity.”tions regarding
was athen that Karen and Frank’salleged negligencecomplaint

of Butor additional cause thesecontributing proximate injuries.
different, bodilythe cause of the is theallegedwhile injuries

are the same.bysuffered the Smith childrenallegedlyinjuries
Porto, atIns. v. 811 A.2d 1199.American Commerce Co.See

Thus, out ofthe exclusion for bodily injury “arising]policy’s
. . precludes coverage.. sexual molestation”

that hasThe Allens aargue Hingham2. Misrepresentation.
claim intentionalto defend them the Smiths’ foragainstduty

distress because the policy’s personalinfliction of emotional
L to forcoverageextends includeCoverageendorsementinjury

as, alla, aninter for whichdefinedinjury,” “damages“personal
’­’7caused . . .is liablelegally by misrepresentation.insured

for intentional inflictionthat the Smiths’ claimThe Allens assert
that the Allensallegationsbased on theemotional distress isof

in andcounsellingthat waswhen Thomastheylied represented
“wouldthatSmiths the sexual molestationassured thefalsely
allega­claim that the Smiths’take The Allensnot place again.”

theseof emotional distress derive from representations,tions
made to the Smithsthat allegedlyand assert the representations

fallcounselling squarelyThomas’s behavior andregarding
endorsement.this policywithin

Mut.in New Englandthe insurance construedAlthough policy
Co.,Ins. was not a homeown-supra,Co. v. Mut.LibertyIns.Life

ofunderlying complaint, not to theoriesallegedthe in the7We look to facts
Smiths, dutyHingham a toby whether hasliability asserted the to determine

Co.,v. Ins.underlying Bagley Monticellothe Allens in the action. Seedefend
458.430 Mass. at
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theer’s to to establish thatliability parties point nothingpolicy,
the therule in that case is notconstruing language equallypolicy

Thus,theto facts of this case.8 the in theapplicable allegations
Smiths’ that amount to are notcomplaint misrepresentation
exclusive of the sexual molestation since without the al­alleged

molestation,leged sexual there would not have beenunderlying
and no basis for theany alleged injuries lawsuit. See id.personal

at 727.
3. Severability clause. theFinally, umbrellapolicy’s personal

clause,endorsement contains aliability whichseverability
“The insurance thisprovides, by endorsementprovided applies
to each ‘insured’separately whom a claimagainst is made. But

including more than one ‘insured’ will not increase our limit of
liability.” Marnell,on WorcesterRelying Mut. Ins. Co. v. 398

(1986),Mass. 240 the Allens that theargue endorsement’s sev­
clauseerability that eachrequires insured be treated as having

therefore,andseparate coverage, coverage exists for the claims
them,alleged against even the claimsthough Thomasagainst

Mamell,be excluded.9may In the Judicial CourtSupreme
a similarinterpreted clause in aseverability homeowner’s policy

that,and determined thenotwithstanding policy’s exclusion for
bodily out ofinjury arising the use of a motor vehicle operated

insured,by any there was undercoverage the for apolicy
negligent insureds,claimsupervision brought against the who

here,8Even were we to further argumentconsider the Allens’ it would fail
under the facts of personal injurythis case. The endorsement at issue also
contains an exclusion that pertinent part:states in

“This insurance does not apply personal injury:to by. . . caused a
publication of,or by,statement made at die direction or with the consent

insured,anof if the insured knew hador reason to thebelieve that
publication or statement was false.”

The Allens contend that appliedthis exclusion must not be Thehere. crux
argumentof their is that the personal injury coverageexclusion renders the il-

lusory endorsement,disregarded.and disagree.must be We The read in its
sense,ordinaryusual provide coverageand misrepresentationwould for a

where there is no intent to deceive and where the defendant has no reason to
know allegationsthat the statement made was false. The Smiths’ of
misrepresentation underlying categoryin the complaintraised fall into the of
statements that the Allens knew or had to believe were false.reason

below, the9Although by parties judgeraised the addressthe motion did not
severability.issue of
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intoxicated,a in which their son becamehad partysupervised
histhe death of another whilecausing operatingsubsequently

241, 244.vehicle. Id. at As we have previously explained,motor
however, on the allocation of risksthe in Marnell turnedresult

liabilityand automobilecoveragebetween homeowner’s
Churchwell,Ins. Co. v. 57 Mass. App.See Phoenixinsurance.

Thus,612, the situation here. even(2003).616 That is notCt.
insureds, the net resultKaren and Frank asconsidering separate

is the same.
Furthermore, endorsement alsothe umbrella liabilitypersonal

. . . ‘bodily injury’does not apply:states: “This insurance [t]o
molestation, corporalout of sexualarisingor injury’‘personal

Because the complaintor mental abuse.”or physicalpunishment
due to sexual molesta-the actionunderlying alleges injuriesin

tion, definition of “bodilyin thelanguagethe exclusionary
insured,claims against anyforcoverageinjuries]” precludes
broughtwhere the claimsconsideredeven when separately,

Thus,but for the molestation.them would have no basisagainst
case, sever-endorsement’sliabilitythe umbrellain this personal

exclusionof thenot affect theclause does applicabilityability
from sexual molestation.arisingfor bodily injuries

the Allens no discussion.raised by requireThe other arguments
remainingthe Allens’have consideredit to that wesaySuffice

claims, merit.find them to be withoutand reviewupon

Judgment affirmed.


