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HodgkinsMay J.vs. Salvatore& anotherSusie
another.&Bianchini

—­July 2,May 1948.5, 1948.Essex.

Spalding,Dolan, Williams,&Lummus, JJ.C.J.,Qua,Present:

infringement.creation, Easement.extent,Private:Way,

righta passageofpurporting to reserveland, overstrip ofaofdeedA
previouslywhom he hadto one tograntor and also con-strip to thethe

granteeright in the earlierland, no such sincecreatedveyed other
containingdeed thestranger theto reservation.awasgranteesuch

pass highwayand ato from” toto certaina cart roadof“privilegeA
year,” 1820,in generalthe created aof was“at all seasonspremises

land'withof the servient vehiclesuse includ-make reasonableright to
trucks.motoring wheeldual

by implication right place graveltheway toincludedright ofgrantedA
passable.inland order to make itthe servientportions ofupon

strip stripland and use ofupon a of thegate fora theofMaintenance
strip bymade of thehad been usescattle, which its ownersofpassage

wayright byof a of over itcreation deedthe moretime ofthesince
derogationinbefore, not ofyears were or an unlaw-hundredonethan

way; and the ownerright rightof of thewith the offul interference
passing throughgate afterthe it.to closeway boundwas

Superior Courtin the onfiled Octoberequity,inBill
21, 1946.

report bya master’son J.Pinanski,heardwasThe suit
defendant Charlesfor the Bianchini.Jr.,Cahill,R.J.

plaintiffs.theforBernstein,I.M.
in proceedingstheseplaintiffsThe seek aSpalding, J.

rights andto their those ofdetermine thedecreedeclaratory
Rockport,land in hereinafter calledin certaindefendants

was referred to a mastercase andThe his“Lane.”the
objections,were no wasthere confirmedwhichtoreport,

by consentdecree entered of theinterlocutory par-by an
on the defendants’ appealhere fromcomescaseTheties.

decree.a final
include theby following:the master ThefoundFacts

land which includes a parcelowners ofare theplaintiffs
is the soleThe “Lane” means of“Lane.”thecalled
Street) from a(Southhighway parcelpublicto theaccess



170 V.HODGKINS BIANCHINI. [323

by Bianchini,of land owned the Charlesdefendant herein-
after called the defendant. It is twenty-oneapproximately

long wide,hundred and about thirty-three feetfeet and
southwesterlyruns from South Street. The “Lane” and

the land of the defendant were once owned by one Francis
On 2, 1820,Pool. October Pool conveyed parcelthe now
by toowned the defendant George and James Gott by a

after describingdeed which, the “To-premises, recited,
gether aprivilegewith a of cart to passroad to and from
the main to the atpremisesstreet said all ofseasons the

propertyyear.” rightThe over passwhich the to and
repass was isgranted the “Lane” mentioned above. On
October 30, 1820, twenty-eight days later, conveyedPool
the to“Lane” one Andrew from whomLane, plaintiffsthe

atitle, byderive their which followingdeed contained the
language: “reserving myselfto myand heirs, Georgealso to

juniorGott and James Gott and their heirs a privilege of
repassingand to and frompassing our said throughlands

premisesaforesaid all anythe at times without hindrance
or our putting upmolestation whatsoever orthe bars shut-
ting gates1 pass throughthe whenever we prem-the said

partiesises.” not plain-The Gotts were to this deed. The
tiffs own on both ofland sides the “Lane” alsoand land
“beyond farther end of thethe ‘Lane’ from Street.”South

appears borderingthat the lands uponIt the “Lane”
forformerly pasturageused or “Incrops.for addi-were

to use of for a placetion the the ‘Lane’ ... over which
‘ ’to the hasgo pasture,cattle would Lane been duringused

twenty-fivepast yearsthe or at bymore various times an
‘ ’lying oppositeof onowner land the of the . .side Lane .

cartingfor with motorgravel vehicles, and horse drawn
grantorsThe the avehicles.” of first motordefendant used
“Lane” acquiredvehicle on the in 1931. The defendant

property October,to his in 1946,title that timeand.since
selling gravel gravelhas from a pitbeen to histhereon

also aSalvatore,father defendant. Salvatore toand those
sold gravel transportedwhom he has the have from fifteen

1 particularlyfound deed . . .As the master “This did not thedefine
gatesplaces premises.”where were to bethe maintained on the
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“Lane.”day over the . Somegravel perloads oftwentyto
trucksin wheel whichtransportedloads were dualof the

by approximatelyof the “Lane”partthe wornwidened
onnecessary portionsplace gravelIt became totwo feet.

mightorder that trucks be used.“Lane” in suchof the
ofby “Because the“gravelling” was done Salvatore.The

placedand to be in thegravel requiredof neededamount
ofthe of and the nature theon surface the ‘Lane’ruts and

dryway by heavyof in dust isvehicles, weather,theuse
‘Lane’grass grownand is blown onto the within thecreated

dwelling of plaintiffs.”into the house theand
forty fiftytime between andpresentAt the there are
adjacentplaintiffsthe on the lands topastured by thecows

gate sixtya (threeis feet from“Lane.” There hundred
on the hasStreet) “Lane” which been “maintainedSouth

during ofperiodnow the time withinwhere located the
of thememory Rockport.”of old residents On northwest-

gate“Lane” anderly of the between the South Streetside
andkept, plain-farm where the cattle are thebuildings,are

through gateThe thisdwelling. pass then,cows andtiffs’
being driven, onto and over the intopasswithout “Lane”

In ofadjoining latter the afternoonpartthe fields. the the
thereby interferingat and caus-gather gate, with,cows this

thedelay travellingthose on “Lane”ing to,considerable
manyvehicles. On the defendants orwith motor occasions

have failed to close this with the re-employees gate,their
have onto the public highway.sult that the cows wandered

of(1)The decree the use thefinal declared that “Lane”
ofby is to the terms thethe defendants limited easement

originalin of to2, 1820,contained the deed October the
namely, “a of a cart to toGotts, privilege passroad and

” premises byto now owned thefrom the main street the
the to(2) that are entitled thedefendant; plaintiffs limit

roadwayto of theof the therein,use the easement “confines
(3) the plaintiffsthe cart that are “en-road”;namely,

require put upto the to the bars andtitled defendants
from overgates passingwhen to and Streetshut the South

(4) oftransportingthe loam and‘Lane’”;the and that
privilege togravel anyover the “Lane” “exceeds shown
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been amounts aacquired, servitude,have newto and over-
theloads easement.”

ofpartWhile that the final decree which declared that
ofthe defendants’ use the was“Lane” tolimited the terms

originalthe to wasof deed the Gotts not iterroneous, needs
plaintiffsclarification. The apparently positionthetake

waythat the defendants’ use of the with motor vehicles is
permittednot the The defendant,under decree. on the

hand, argues that isother such use not forbidden. Unless,
oftherefore, rights partiesthe the are defined more precisely,

is little controversythere likelihood that the between them
by litigation.be settledwill this

ofrights the defendant respectThe with to the “Lane”
byestablished of 1820,were the deed October 2, from Pool

inpredecessorsto his title, rightsthe Gotts. These were not
by anything contained in subsequentaffected the ofdeed
30, conveying “Lane”1820, personOctober the to the from

the derive their title.plaintiffswhom The Gotts notwere
to “Anparties imposed bythat deed. easement cannot be

in strangerfavor of one who is a todeed Hazen v.it.”
184Mathews, 388, MurphyMass. 393. 144Lee,v. Mass.

assume, as374. We the defendant has that371, argued, the
in the deed anlanguage exceptionlater created rather than

(see Couillard,Stockwellv. 231,a reservation 129 Mass. 233),
does principle just anynot make thebut that stated the less

v. 234applicable. Worcester, 254,Mass. 259-260.Kronoff
rights of the defendant were neither norThe diminished

thatenlarged by deed.
“TogetherlanguageThe with a of a cart road toprivilege

toto from main the saidpass and the street usedpremises”
a generaldeed a ofconstituted, think, grantin the earlier we

notof for vehicles and restrict its use toright way did horse
or limit ofwayvehicles the to the width vehiclesdrawn then

Crosier Shack,use. v. Mass. 253,in 213 256.common
Marino,v. 245 Mass. 577. Swensen v.Tully, 571,Mahon

case said page582. In the last cited it was atMass.306
to hold“We should be slow that even ancientvery587,

asexpressly typeof restricted to therights not ofway,
employednot at all for the means. could be ofvehicle . .
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succeeding generation.”atransportation byin common use
129,Doody Spurr, 133; Sakansky Wein,v. Mass. v.See 315

341;337, Property,86 N. Restatement: 484. See alsoH. §
plainly distinguish-L. R. 553. The at bar isnote, 53 A. case

from Clarkin v. on whichDuggan, 263,able 292 Mass. the
rely. grantin ofplaintiffs rightSince that case the the of

way only” obviouslywas “with it didteams not include
automobiles.

follow, however,It not becausedoes that the defendant
general right way mayhas a of over the “Lane” he exercise

any wayit in manner he sees fit. The is for the“available
reasonable uses to which the maydominant estate be de­

York,voted.” Parsons v. New Haven & Rail­New Hartford
road, 269,216 Mass. Rajewski MacBean,273. v. 273 Mass.
1, The of travel and of6. extent the size the vehicles em­
ployed are not without Onlimits. the record before us we
are not toprepared say that these limits have been exceeded,

they closelybut have been if notapproached, reached.
ofWhile the defendant’s use hasthe easement doubtless

the plaintiffscaused some annoyance, appearit does not to
be so assubstantial to be unreasonable or to amount to a
nuisance. See Swensen v. Marino, 582,306 Mass. 584.

rightThe to use the right“Lane” includes the to make
reasonable repairs improvements.and Guillet v. Livernois,

Holyoke297 Mass. 340.337, Realty Corp. HolyokeMt. v.
Realty Corp. 298 Mass. an513, 514. “When easement or

rightother isproperty every right necessarycreated, for its
’’enj oyment is included by implication. Sullivan v. Donohoe,

265,287 Mass. The placing gravel267. of on ofportions
the “Lane” does not appear to be an unreasonable exercise
of right.this

ofpartThat the decree thatwhich declares the use of the
transporting“Lane” for loam and gravel amounts to a new

servitude and overloads the easement is erroneous. aSuch
ofconstruction the is tooeasement narrow. See Randall v.

Mass. point210 302. the notGrant, But need labored,be
for inplaintiffs argumentsthe effect conceded this at «the in
this court.

The that maintaining gatedefendant asserts in a on the
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topermitting go upon plaintiffsit theand in cattle“Lane”
ofunlawfully with his use easement.interfered thehave

bythe found the do notopinion that facts masterWe ofare
appearsIt timecontention. that from the thethissupport

have been pasturedin 1820 on“Lane” was established cattle
—to and althoughwe inferadjacentthe lands the “Lane”

—finding tono that effect since thatexpress thatisthere
the in frompassed goingover “Lane” to andthey havetime

gatesthat have beenalso appearsItpasture. maintained
bysince 1820. That is ofon “Lane” the deedthe revealed

as stated thatWhile, above,1820. instrument30,October
from which the of therightsnot create easementdid the

up“our orstem, puttingthe recital the bars shut­defendant
through thepass premises”we saidting gates wheneverthe

gates onthere were the atthat “Lane”affords evidence
wasthe time the easement created. The useapproximately

time convey­tenement at the of thethe servientmade of
in determininga factor to be considered theis extentance

See Tudor Ice v.created. Co. Cunningham,of the easement
140; Mass. 163-164;v. 101Wilcox, 162,WelchAllen, 139,8

238,Mass. We thatv. 140 239. think atClark,Williams
partiesto Gotts theconveyanceof the the must bethe time

and contemplatedhave known that the landspresumed to
to for pasturing cattle;“Lane” were be usedadjacent to the

“Lane”;upon gateswould the and thatgocattlethat the
preventon to cattlethe “Lane” thebe maintainedwould

highway. inupon permittingthe theirstraying Thus,from
usingnotupon “Lane,” plaintiffsthe the weregocattle to

derogation plaintiffsof the defendant’s easement. Theit in
are entitled to make suchof the servient estateas owners

with the Healeyas is easement. v. Smithuse of it consistent
Prop­203,265 Mass. 208-209. Restatement:Carriage Co.

aplaintiffsIn the also hadthe circumstances486.erty, §
near entrance to the “Lane.”maintain the theright gateto

Mass. Ball Allen,146 126. v. 216Devine, 119,Short v.
Dodge,Dunham v. 235 Mass. 367, 373.469,Mass. 472-473.

592,Mass.Priest, 276 599-600.Merry v.
torighthave a maintain theplaintiffsthehold,as weIf,

right“Lane”usingthose the in hisandthe defendantgate,
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obligation passing throughare an to close afterunder it it.
2 1.Geohegan Henry, McCabe,v. Ir. R. Mendelson v.[1922]

Phillips144 Cal. v. 122 Ind.Dressler, 414,230. 416.
Amondson v.Severson, Iowa, Gilchrist,v. 37 602. 29Griffin

ed.)Tiffany, (3dR. I. 200. Real 812.Property §
It follows the final and athat decree is reversed new de-

defining rightscree is to entered of partiesbe the the with
respect consistentlyto the “Lane” with this opinion. We

of byleave the details the decree to be worked out the
generalSuperior Court. But in it should declare that the

usingdefendant and those “Lane” in maythe righthis
intravel over the “Lane” thevehicles,motor extent of such

oftravel and the size the vehicles used not into be excess
of report master;that disclosed the of that plain-in the the

may passtiffs’ cattle over and“Lane”; plain-the that the
righttiffs to maintain gateshall have the the near the en-

trance to and usingthe “Lane” the defendant and those it
rightin must passinghis close it after through it.

So ordered.

Anthony Ferreira vs. Gross &Samuel another.

—­May July 2,5,Middlesex. 1948.1948.

C.J., Lummus, Dolan, Spalding,Qua, Williams,Present: & JJ.

Way,Notice. Snow and Ice. Public: nuisance.Nuisance.

(Ter. Ed.) 84, 21,G. L. c. was sufficient serviceWithin there of a§ written
upon owning controlling apartmentinjury one and annotice of house

byoccupied appeareditseveral tenants where that the notice was
merely owner, owners, lessee, lessees, tenant,to “theaddressed

occupant, persons, corporationtenants, occupants, person, or in con-
premises, postedthat was ontrol of” the the notice the door at the

floor, copy delivered,to the first and that a of the notice wasentrance
landlord,requesta that it be delivered to the to one whowith answered

tenant; necessaryhe a it wasa knock on the door and said was not to
actuallyprove owner received the notice.that the

owning building abuttingfinding and in of a aA that one control side-
bycreated a nuisance thereon was warranted evidence awalk that

sidewalk, top baybay that at the of thewindow extended over the was
conductor,projecting having gutter drippedno and watera roof or that

bayhangingicicles from the roof of the onto the sidewalkfrom and
patchesfroze in there.


