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Rugg, J., Losing, Braley, Sheldon, Cbosby,C.Present: & JJ.

CompensationWorkmen’s Act.

1911, 751, III, 17, V, 3, 1912,Under c. Part bySt. and Part§ as§ amended St.
571, 17, employee contractor, agreedc. an part§ of a who has to make a of the

clothing byto be furnished a tailor who has pro-obtained insurance under the
act,compensationvisions of the rights againstworkmen’s has the same the in-

bysurer as if the employer.insurance had been taken out his own
byinjury by week,employedAn sustained a workman the when such workman

employedat the noon hashour left the workroom in which ishe and is on his
lunch,way to can be found to have arisen out of and in the course of his em-

beingployment, employment goit an ofincident such purpose.to out for this
by workman,injury employed byAn sustained a who is the week to work in a
employer building by lessor,leased to his aroom in owned the when the work-

way stairwayon descendingman his to lunch ais that is in the ofcontrol
employerbuildingthe of the employeesowner which thebut and his have the

right onlyto goinguse and which is the means available for andto from the
place employment,workman’s of can be found to have arisen out inof and

employment meaningthe course of his within compensa-the of the workmen’s
act, necessarybeingtion it employmenta incident theof workman’s to use

these stairs.

Appeal Superior 1911,from a decree of the Court under St.
11, 1912,751, III, byc. St. 571, 14,Part as amended c. from§ §

a decision Industrial Accidentof the Board.
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by Crosby,The case heard J. The Accidentwas Industrial
statement of facts foundupon agreedan as follows:Board

Sundine, employee,the in the of oneEmily employ Olsen
29,below, 1912,oninjured November while comingnamed was

leadinga from the third floor to the secondflightdown of stairs
of the numbered 376 on Street inbuilding Washingtonfloor

of F. L. DunnecomingBoston. She was from the workroom
the fourth of the at about noon.buildingand on floorCompany

wayhertime the accident she was on out to luncheonAt the of
street, accompanied byto the anotherdescendingand was

the the of thestep topfelTfrom secondlFtLird fromwoman. She
her ankle. Thesprained rightto the bottom andflight of stairs

the stairsand the treads of were somewhatstairs were of wood
artificial for these the upperThere no stairs andlightworn. was
dark.of the waspart flight

employeeof which couldonly flight byThis was the stairs the
workroom;* there was no for her toreach or leave the elevator

inuSe7=ató"itawasTecSsaryTOT^héFTo==uH"tInsTEgEFFf-stairs
going employee"her work! The contended~tEatto ancT from

due to the these stairslightingthe accident was insufficient "oF
down, causingfact her tothat"theyand also to the were worn"....... .....

.......7Ml
the of the theCompany dayF. L. Dunne and on accident were

theof in which the onemployeelessees the workroom worked
Sons,floor, from A. H. Howe and whofourth sublesseesbeing

The was usedbuilding.the lessees of the whole workroomwere
F. L.for Dunne andexclusively making clothing Company,for

and let their different menwere tailors out work towho
F. Dunnestipulated garment,who were apaid price per L.

the of madeOne the men whoCompany furnishing goods.and
Olsen,Dunne and in this wasfor F. L. roomclothing Company

$12 aweekly wagesher of weekemployeeand Olsen thepaid
him for F. L. Dunne and.in making clothingfor assisting

in-byL. Dunne and were coveredCompanyF.Company.
byact the Londonthe workmen’s compensationsurance under

notAccident Limited. Olsen wasCompany,Guarantee and
under act.bycovered insurance the

29, 1912, tofrom NovemberThe out ofemployee was work
1913, date she24, earliest atFebruary which was the which was
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goable to to The attendingwork. bill for thephysician’s first
$24.two weeks’ services was

The of the boarddecision was as follows:
employmentnecessaryit“We find that was a incident of her

flight uponto use the of stairs which she was shewhen was in-
andj tEerefore, rulejured that the injury arose out of and in

employment.the coiirse of her
“It Olsen,also from theappears statement of facts that for

whom the employee was working, was a contractor for L.F.
Dunne theCompany III, 17,and within of Partmeaning of the§

act,workmen’s and wecompensation rule that she is entitled
to compensation.

“It was thatagreed her average weekly $12.wages were
We, therefore, find that she is entitled to at thecompensation

$6rate of week from the wit,a fifteenth afterday her toinjury,
13, 1912,from December 1913,to the 23rd ofday February,

inclusive, sixty-twoin all toamounting dollars and fifty-seven
cents, her billtogether physician’swith for medical services for the
first injury, $24,two weeks after the which it was agreed was

$86.57.”in all toamounting
The made a decreejudge in accordance with the ofdecision

Board,the Industrial Accident that the insurerordering should
thepay to theemployee total of $86.57.amount The insurer

appealed.
IT. iS. for theAvery, insurer.

Lane,R. J. for the employee.
Sheddon, J. It providedis by (St. 1911, 751,statute c. Part

III, 17) “ifthat a contract,subscriber enters into a§ written
oral, independentor with an contractor to do such subscriber’s

. would,work . . and the association if such work were executed
by employees immediately employed subscriber,theby be liable
to pay compensation under this act to those employees, the

payassociation shall to such employees any compensation which
would be payable to them under ifact” thethis independent
contractor Bywere a subscriber. the word “association” is meant
the Association, V,Massachusetts Employees’ Insurance Part

2, of act;the saíne and insurance under thecompanythis is§
1912,same liability that the would have St.association been.

571,c. 17. It follows that the thepetitioner rightshas same§
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it herdirectlyas if had insuredcompanythis insuranceagainst
Olsen.employer

this, but it thedenynot contends that peti-The insurer does
and in the of” herdid not arise “out of courseinjurytioner’s

II, 1,of Part of the act firstmeaningthewithinemployment §
noon,atinjuredshe was aboutThis is becausereferred to.

for the purposein she workedhad left the room whichafter she
which,lunch, thougha of stairs afford-flighta and uponof getting

workroom,from her yetand wasonly goingmeans of totheing
Olsen, employer,her or of F. L.either ofthe controlnot under

was an independentwork OlsenwhoseCompany,Dunne and for
contractor.

not in the ofcontention, employshe was OlsenThe thatfirst
lunch, sustained. Her em-to cannot begoingwhile she was

be narrowIt would too a construc-by the week.wasployment
when shesuspendedto that it was wentsaytion of the contract

and revived onlywaspurposemerely temporaryfor thisout
It an incident herthe was ofworkroom.her return toupon

v. ColumbianBoylefor this purpose.outgotoemployment
93, 102. The decisions similaruponMass.Fire 182Proofing Co.

Bloveltto the same effect.act areEnglishunder thequestions
271, the that thegroundon1 K. B. which wentv. Sawyer, [1904]

for, the timeincluded inhour, yetnot waspaiddinner though
Liners, 3 B. W. C. C.v. Manchesterof Mooreemployment.

the decision of the527, reversed Courtthe House of Lordswhere
417, held, following1 K. B. andinof Appeal, reported [1909]

J., aMoulton, temporaryL. thatopinionthe ofdissenting
duration thanlongerofthough apparentlyby permission,absence

us, did not thesuspendbeforein the caselikelyhave beenwould
such aduring tempo-injury occurringand that anemployment,

of” the employment.and in the course“out ofabsence aroserary
42,2 C. C. andB.CollieryNorton Hill Co. W.Gane [1909]v.

L. 144.Coal Co. 40 Sc. R.v. Flemington2 K. 539. KeenanB.
41 L. R. 6.Iron Co. Sc.v. ColtnessMacKenzie

thattheregard against petitionerit as decisivedo weNor
,L.of neither Olsenstairs whichuponwhile nor.F.injuredshe was

control, and their em-theythoughhadand~CompanyDunne"
only~These stairs~were theuse them.the torightployeesThad
shethe wherepremisesto aHcTfromgoingavailable formeans
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employed, the means which she practicallywas was invited by
andljy^.LJ^imneOIsen toand'Company this^respecf/tEeuse. In

Liners,case Moore v. Manchester ubiresembles supra; and that
case, decided under the act beforeEnglish the of ourpassage
statute, must be as ofregarded Case,great weight. McNicol’s

497,215 Mass. It is true499. that before the passage of St.
1911, 751,c. the could not have heldpetitioner her employer
for this Hawkes v. Broadwalkinjury. Shoe Co. 207 Mass. 117.
But that is anow not circumstance of much importance; for
one of the of our recentpurposes legislation was to increase the
right of beemployees to forcompensated injuries growing out
of their employment.

It was necessarya incident of the employee’s toemployment
use these stairs. We are of thatopinion to theaccording plain
and natural of themeaning words an thatinjury occurred to
her while she was so them arose ofusing “out and in the course
of” her Theemployment. decree of the Superior Court must be
affirmed.

So ordered.

Ribock v.Israel Carl Canner & another.

.4, 22,MaySuffolk. March 1914­ 1914.

J.,Rugo, Loring, Braley, Sheldon, Crosby,Present: C. & JJ.

Frauds, Statute of.

promise, byAn oral made to a contractor for the mason work of certain houses the
that,mortgagee mortgage upon property,under a construction the if the con-

builder,gotractor will on with his work under his contract with the the mort-
contract,gagee pay himwill him the amounts that become due to under this

promise 74, 1, 2,theis a to answer for debt of another under R. L. c. cl. on§
against mortgagee,which the contractor can maintain no action the if the de-

up attemptedfense of the statute of frauds is set in the answer. In such an
help plaintiff proveaction it does not the to that there was a valuable consid-

promise pay-defendant’seration for the or to that the defendant madeshow
part performance promise.time inments from to time of his oral

$1,050for to be due to theallegedContract who wasplaintiff,
work, defendants,contractor for mason from twoa Canner


