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with it. In light pas-a case like the the to commonpresent duty
thesageways uponcannot be said of law to be castas matter

landlord defi-or one in his In the absence of somestanding shoes.
end,nite rent toobligation to that it that themust be assumed

the tenant was fixed upon unlighted passageways.the basis of
It follows that a in favorverdict should have been directed of

Pearlstein,the defendant Lewis. Green v. 213 Mass. 360.
sustained.Exceptions

Gray another, executors, ofvs. InhabitantsJohn C. &

Lenox.

.9,1913­ 22,September 1913.Berkshire. October

Sheldon, De Courcy,Rugg, Morton, Braley,J., &Present: C. JJ.

and, Tax, Assessment.Executor Administrator.

administrator,ancillary appointed in to administer the estateanother StateAn
inat the time of his death was thisin that of a testator whose domicilState

here, agentproved in no the of theis senseCommonwealth and whose will was
Commonwealth, jurisdictionthe ofin and within hisexecutor of the will this

appointment authority independent exclusive.is andhis
State, dayby mortgages which the first ofland in another onNotes secured of

ancillary ap-year possession of an administratorApril in theof a certain are
testator,pointed in that State of ato administer the estatein such other State

here,provedand will was law-in whosewhose domicil was this Commonwealth
in this Common-fully executor of the willtaxation to thecannot be assessedfor

wealth.
7,490, I, 23, personal property1909, of aprovision thatcl.§The of St. c. Part

for threeperson or administratorto the executordeceased shall be assessed
has beenyears of such distributionand noticeor until it has been distributed

assessors, theapplication property is not withingiven whichno toto the has
ownership, possession executor.or control of the

I, 77, Supe-1909, 490, filed in thePartPetition under St. c. §
of Grace6, 1912, of the willthe executorsbyrior Court on May

1908,7, appealingICuhn, Lenox, who died on OctoberM. late of
a taxabatetorespondentof thefrom the refusal of the assessors

theforpetitionersto theassessedupon personal propertycertain
thepaid,not1912,15, they hadand which1910 on Marchyear

ofpossessionthe1910, in1, beenhavingproperty Aprilsaid on
ofthe estateofRawle, administratorancillaryFrancis theW.
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a courtappointed byPennsylvaniaofin the Statethe testatrix
that State.of

Irwin, J., and anpleadingstheupontowas submittedcaseThe
that the assess-The orderedjudgeof facts.statementagreed

1912,15,on Marchthe respondentofby the assessorsment made
abated, atthereon be andchargesand otherinterestand the

bycase for determinationthereportedof partiesthe therequest
this court.

briefs.was onThe case submitted
Hibbard, Gray, petitioners.for theL. Hibbard & RolandC. C.E.

Shaw, respondent.R. for theG. Mole & F.A.
isCourcy, involved in this casequestionThe soleDe J.

ICuhn,of the will of Grace M.as executorspetitioners,whether the
Lenox, resi-byin 1910 on certain notes madetaxablelate of were

of land in Phila-Pennsylvania by mortgagesand seemedofdents
October, 1908,of ICuhn in these notesAt death Mrs.delphia. the

her, in in the ofPennsylvania possessionandbywere wereowned
1909,15, Rawle,Rawle, Francis W. aOn Juneagent.W. B. her

appointed ancillary administratorPennsylvania,resident of was
Kuhn;of Mrs. and on or about thatin that of the estateState
tmned to him B.mortgages bydate notes and were over W.the

ancillarytheAll on the notes were made topaymentsRawle.
that time until his final account allowedfrom wasadministrator

theby Orphans’of distribution was made Comt forand an order
10,on November 1910.Philadelphia
thatrespondent questioncontends the notes in were tax-The

aspetitioners personal propertyable here to the of inhabitants of
I,1909, 490,St. c. Part 2. It is fromthe Commonwealth. clear§

facts, however, that the Massachusetts hadthe executorsagreed
1, 1910,property Aprilno or title to the on thelegal equitable

1909, 440, 1,of St. c. 9.date fixed for the assessment taxes. §§
in the the ad-ancillaryAt that time the notes were ofpossession

dulyin underPennsylvania; appointedand as he wasministrator
the wasauthority jmisdiction propertythe and of the State where

found, ofby appoint-the notes came to his hands virtue suchand
them,ment, the title to under thefull and exclusiveacquiredhe

11Stevensv. Gaylord,of the common law.long established rule
456. was inMiddleborough,v. 209 Mass. He256. PutnamMass.

authorityHis inde-here. wasagentno the of the executorssense
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jurisdictionwithin the ofand exclusivependent appointment.his
Bartlett, Allen, 259. Merrill v. New EnglandLowv. 8 Mutual Life

245, 249. The petitionersMass.Ins. Co. 103 had no toright
notes, or evenfrom him the thedemand balance of the proceeds

ofpayment local creditors.after the Itthereof rested in the dis-
to orderOrphans’of the Court him eithercretion to transmit such

orto to itbalance the executors distribute directly to legatees.
Palmer, 7 523. Welch Adams,Norton v. Cush. v. 152 Mass. 74.

Middleborough,v. 209 Mass. 456. ItPutnam appears by fol-the
agreedfrom the factsextracts that suchlowing also was the law

orPennsylvania:in “No executor administrator not appointed
Pennsylvaniaofbyas such a court could legally re-discharge,

any of lands in Pennsylvania,lease or assign mortgage the mort-
in his atgage death,title to which was testator his testator’s nor

on orany'notessue in debtsPennsylvania byowned said testator
death; ifat his and there was an orexecutor ap-administrator

pointed by PennsylvaniaCourt of no other executor could law-
offully payment principaldemand or receive or frominterest

debtor, Pennsylvania,in of theany resident estate of such dece-
debtor,dent, or togive discharge lawfullyor a valid release such or

any of suchpropertyintermeddle with estate within the jurisdic-
Pennsylvania.” “Everyoftion of the State administrator must

perform administrator;to his dutiesgive bond with sureties as
appointedthere cannot be compelledand an administrator to dis-

the funds of the estatepay bytribute or over collected him within
one from the date of hisyear appointment;less than nor hecan

risk of himself and ofexcept pro-do so at the the sureties on his
administrator,ancillary“An after thebate bond.” expiration

aforesaid, obligedis not to remitof one as the net funds ofyear
domiciliary administrator;to the executor or itthe estate but

the bythe of court which he appointedrests in discretion was
domiciliaryorder him to transmit such to the ex-either to funds

him to distribute them directlyecutor to order to the legateesor
kin.”ofor next

contends however that ifrespondentThe the notes were not
.petitioners asto the owners the tax was underassessable valid

1909, 490, I, 23,c. Part providesof St. which per-clause 7 that§
shallpersonsof deceased be assessed to thepropertysonal executor

for yearsthree or until itor has beenadministrator distributed
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the assessors.been togivenand notice of such hasdistribution
facts doante, In our theNahant, opinionSee Sears v. 329.

of that statute.spiritthe letter ornot the case at bar withinbring
of thepurpose Legisla-that thehistoryIts and indicatelanguage

executor on thatpropertyin to tax anture the assessorsallowing
him, notice ofgiveif has failed to suchbyhas been distributed he

distribution, of Vaughana full disclosure the facts. Seeis to secure
Commissioners, the petitionersv. Street 154Mass. 143. Here never

notes,had the of the nor control of theirownership possessionor
distribution; of their valueknowingin fact had no official means

first, byon be distributedApril theyor when or to whom would
ofchargethe administrator who had exclusive them.ancillary

title,It is not consider if the executors hadnecessary any,to what
administrator,ancillarybefore the of the or whetherappointment

the in their and in the listproperly inventorynotes were included
Anyof to them in 1909. and allproperty of the estate taxable

onright may extinguishedhave in notes was thethey had the
administrator, distribution, butby anyof such notappointment

by of or of theoperation co-operation peti-law without the consent
totioners. There is no of collusion. Notice the assess-suggestion

ancillary givenors of the of the administrator wasappointment
by filed sworn list of thethey duly prop-the executors when their

1,1910.erty of in TheApril petitionersthe estate their hands on
thepayeven the administrator to funds torequested ancillary

them, partthem soon as he but he declined toas could collect
Pennsyl-his account in thewith the funds until he had settled

court, onsuretyvania for the reason that the his bondespecially
to him to sooner.payrefused allow over

opinion petitionersfacts we are of that theagreed uponOn the
1910,yearwere not taxable on the notes in for the andquestion

the town of Lenox and the interest andbythat the tax assessed
abated; and it isother thereon becharges should

Orderedaccordingly.


