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York,A. Whitcomb vs. Haven,James New New and

Company.Hartford Railroad

Same vs. Same.

.17,1913­January 11,SeptemberSuffolk. 1913.

Rugg, J., Morton, Loring, Braley, Sheldon,Present: C. & JJ.

Carrier, passengers. Damages,Railroad. Of In tort. Husband and Prac-Wife.
tice, Civil, Findings judge.of trial

Money, travelling expenses, byhandbagintended for in a passengernot carried a
baggage corporationin train not operatinga railroad is for the loss of which the

the railroad is liable.
injuries,personaltort for judgeIn an action of which is tried before a awithout

jury admitted,liabilityand in which the defendant’s rulingis where no of law
regard damagesfor or made inis asked to the amount of to be allowed for

attendance, damagesmedical the amount of such is a matter of fact to be de-
by judge. present said,termined the decision of the trial In the case it was

that, findings reviewable,judge uponif the of the this matter were this court
no error in them.saw

judgment against corporationa married woman hasWhere recovered a railroad
injuries trains,personal by husband,in an action for caused a collisionof her in

against corporationsubsequent consequential damagesaction the railroad fora
injuries,by nothingcan recovercaused to him her for loss of consortium. Fol-

Railway,lowing Bolgerv. Boston Elevated 205 Mass. 420.
by against corporation consequentiala husband a railroadIn an of tort foraction

injuries byby personal plaintiff'sdamages sustained the incaused wife a colli-
railroad, plaintiff’s pre-the defendant’s for which the wife in atrains onsion of

defendant,damages from therecovered where the case is triedvious action has
jury conflictingjudge a and the evidence is as to whetherwithoutbefore a

necessaryplaintiff’s'wifewas madeattendance furnished for thecertain medical
whether,by injuries the railroad accident or if itconsequences of her inthe

all,necessary required of an ailment from whichfor the treatmentwas at it was
plaintiff’s which was not due to thebefore the accident andthe wife suffered

sayindirectly, judge placedirectly to in the firstit is for the trialaccident or
what, any,injuries if diseases were set inthe accident andwhat resulted from

cause, sayby andefficient and then to what medicalit as the direct andmotion
reasonably necessary, andwere what was theand treatmentother attendance

rendered.and treatment sofair value of the services

tried and have beenMorton, arguedtwo actions wereJ. These
byfor caused andinjuriesto recoverThey broughtaretogether.

a of trains on the defendant’sout of collisionarisingdamages
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24, Both the plaintiff1898.AugustonHeights,at Sharonroad
Whitcomb, itinjured, and is claimedH. werewife, Virginiaand his

to himmoney was lostbelongingsum ofaby plaintiffthe tffat
bya carried his wife.handbagfromthe collisiontime ofat the

andpersonal injuries forplaintiff’stheis forfirst actionThe
to him. The second actionbelonginghandbagmoney in thethe

duringof his wife anand consortiumservicesof theis for loss
incidentaccident, expensesfor theandto thesubsequentillness

to such illness.
brought bythe wife wasbysustainedinjuriesAn for theaction

$5,000 inrendered her favor on whichof washer and a verdict
and an execution issued which was satisfied.was enteredjudgment

* a At thejury.before a withoutjudgeThe cases were tried
did the of itsquestion negligencetrial the defendant not contest

of on the of the and hispart plaintiffnor the due carequestion
actions,found in favor of the in bothjudge plaintiffwife. The

or bybut refused to make certain thefindings rulings requested
byand the cases are here on the toplaintiff, exceptions plaintiff

to bysuch refusal and certain and made thefindings rulings pre­
siding judge.

In the first action the found for thejudge plaintiff and assessed
$750the in the sum of“damages $100including therein for med-

ical attendance.” He ruled as “matter of law that plaintiffthe
findmoneycannot recover for in the bag as it appears and I that

it not carried for necessarywas travelling expenses.” There is
nothing moneyto show that the in the bag which plaintiffthe

to to himalleged belong was for travelling expenses, and it is
that the andplain ruling infinding toregard moneysuch were

York, Haven,Levins v. Newright. Railroad,New & Hartford
Mass. Dunlap183 175. v. International Steamboat Co. 98 Mass.

Railroad,Jordan v. Fall371. River 5 Cush. 69.
The amount which the plaintiff was entitled to for per-recover

injuriessonal and which should be allowed for medical attendance
on him was especially a matter for the trial tojudge pass upon.
He saw and heard and hisplaintiffthe witnesses as well as the

defendant,witnesses opportunitiesfor the and had which we have
not of much should bejudging weight givenhow to their testi-

* Morton, J.
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many and the the plaintiffwhether assertions of in regard to the
to himinjuries alleged byhave been sustained were fair and rea-

or view toexaggerated inflatingsonable were with a the damages.
There thetestimony broughtwas out on cross-examination of the

that theplaintiff’s physician tending injuriesto show sustained
by the were not so serious as he asserted thatplaintiff they were.
And the same witness testified further on cross-examination that

$6,500out of a bill for rendered him forby medical attendance
“ $200on plaintiff saythe and his wife he should was for treat-

which, think,ment Mr. Thereupon Whitcomb.” was evidence we
fairly warranted the trial in that even thatjudge finding amount
was in excess of what could have been properly charged for at-
tendance on the husband. whole matter was one entirelyThe

and, here,ifwithin the discretion of the trial reviewablejudge,
no in No ofrulingwe see error the exercise of his discretion.

law was asked for or made.
plain-In found that “theregard judgeto the other action the

anythe defendant fortiff’s wife received full fromcompensation
accident,”the and he ruledinjuries by bysuffered her reason of

to recover foras matter of law that the was not entitledplaintiff
warranted the and thefindingloss of consortium. The evidence

v. Elevated 205Railway,Bostonclearly right. Bolgerwasruling
Railroad,RiverNew York Central & HudsonMass. 420. v.Feneff

203 Mass. 278.
to showtendingintroduced evidenceasserted andplaintiffThe

an ovarian tumor of whichhis wife hadthat after the accident
cause, a result of thatand that asexcitingthe accident was the

fromaccident she sufferedby theinjuriesand of other sustained
that he was toputtime andlongill for aand wasneurasthenia

for her. Thenursingandattendancefor medicalgreat expense
rul-findings orfollowingthemaketoasked the courtplaintiff

law the de-matter ofas aevidencetheupon“3. That allings:
loss fordirectly ensuingofas a casefendant liable in damagesis

whichtumorby the ovariancausedplaintiffto thedamagesthose
H.wife, Virginiato theinjuries plaintiff’safter thedeveloped

the afterandWhitcomb, surgical operationresultingand the
dam-allonlynot foris liable4. the defendantcondition That

accident, alsobutthefromresultinginjuriesfrom traumaticages
in motionwhich were setdisabilitiesandfor all other diseases
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direct, cause, so fara immediate and efficientby the accident as
found:right recovery.” judgeof Theplaintiff’sto theas relates

cyst plaintiff’sfrom which she“2. . That the ovarian. . [the
accident;indirectlydirectlydue or to thewas notsufferedwife]
accident;neurasthenia after the. suffered from3. . . that she

in andpart bywas caused the accidentthat this nervous disease
condition; and that she more orrequiredovarianbyin thepart

expensesAll incurred for services ofless medical attendance.
doctors, other than Dr. IPage,and nurses and forattendants

theyand are disallowed.find due to the ovarian troublewere
necessary,Page, they4. of Dr. so far as were wereThe services

because of the condition from themainly resultingrendered
His attendance and treatment for the neuras-ovarian trouble.

notthenia from the accident were such as were reason-resulting
rather andably necessary, prolong aggravateand tended to the

it. Ahelpnervous condition due to the accident rather than to
were, however,andcertain amount of attendance treatment

accident,at time of the and because of thenecessary the nervous
more,yearcondition due to the accident for a orwhich lasted

$500.”I find that a fair value for such services was
evidence,by theyThese if the as we thinkwarrantedfindings,

were, for.dispose findingsof the or asked There wasrulings
ample evidence from the medical of the defendant to sus-experts
tain the or tumor not duefinding cystthat the ovarian was di-
rectly indirectlyor to And if the tumor was notthe accident.

accident,directly indirectlyor to the then the defendant wasdue
not and could not be liable as of law for the causeddamagesmatter
by it and for "the and the after con-resulting operationsurgical
dition.” It saywas for the tried the case to in thejudge who

what,first what and ifplace injuries resulted from the accident
any, direct and efficientbydiseases were set in motion it as the
cause, and attendancesaythen to what and othermedical
and treatment value of thenecessarywere and what the fair

v. Bostonservices and treatment Huntso rendered was. See
Terminal Co. 212 be understoodBy “necessary”Mass. 99. must
to have been the characterreasonably necessarymeant in view of

theof the one ofinjury testimonyor There fromdisease. was
shortly afterwifeplaintiff’sdefendant’s witnesses who saw the

accident,the time be-that he it would take her some“thought
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thoughtfore she she in bed anervously;would be well would be
de-month and three or four months.” Another of theailing

25, 1900,Mayfendant’s and Novemberwitnesses who saw her on
1903,18, that “I was satisfied thattestified at the visit notfirst

the nervous symptoms genuinein the were or uncontrollable.case
that, myAt the next in the mani-very opinion,one I was decided

festations and had to doentirely nothingwere within her control
with the witness “I shouldaccident.” The same testified:original

a yearsthink for whole five would beliberal estimate all those
week; veryone visit a that liberal estimate.” Therewould be a

andwas to the last final trial of Mrs.tendingevidence show that
1903,3,Whitcomb’s and that Dr. Page,case ended December

daysher made visit three after. Thishis lastattending physician,
with other have led the trialmight judgeevidence in the case well
to doubt of manifestations testified to ingenuinenessthe the

condition, find,to and to if such mani-regard Mrs. Whitcomb’s
disability, theyor that werebyfestations real illnesswere caused

to was inoperated upondue the tumor for which sheovarian
November, 1901, not to accident.and the

do that theanything requires exceptionsWe not discover which
should be sustained.

overruled.Exceptions
Grant,B. plaintiff.W. for the

Hall,J. L. for the defendant.

&H. & vs. Charles J. ScheffreenNorman Cook another
others.

.23, 11,January September 1913.1913­Suffolk.

Braley,Loring, Sheldon,Rugg, J., Morton, JJ.Present: C. &

evidence, recommittal,Practice, rulingsreport: onPleadingEquity and Master’s
Jurisdiction,request reportfor Rescission.Equityof evidence.

allegedExceptions report wrongful or ex-to the admissiona master’s founded on
appear the mas-it does not fromof must be overruled whereclusion evidence

alleged.report the asadmitted excluded evidenceter’s that the master or
sup-findingsreport ground certain are notExceptions on thatto master’s thea


