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view,andit unobstructed sayhis failure to slacken his tocar and
his failure to sound orgong giveof the warn-nothing alleged any

there was such evidence.thating,
terms ofthe the entry be,In accordance with the willreport

merits.for trial on thestandcase to
So ordered.

Augustus York, Haven,vs. New NewO. Hart­Jones and
Company.Railroadford

21, 1912.20, 1912. MayMarchSuffolk.

Sheldon,Morton, Braley, DeCourcy,Rugg, J., &C. JJ.Present:

Railroad,Negligence,Way, Prescription. Laws.Public. Licensee.Conflict of

question a trial was a certain road inat issue at .whether ConnecticutaWhere
waypublic by prescription and evidence thatthere was the law of Con-awas

way years’ uninterruptedofrequired such a fifteenfor the establishmentnecticut
use, of of aswas further evidence the law Connecticut to thebut there no nature

use, presumed that law ofit the common Connecticut issuch must be theof
requiringin that the use shouldthat of this Commonwealth besame as adverse

as continuous.as well
company grantor right waythe reserveddeed of land to a railroad a ofin aWhere

havingand in titlerailroad for himself his successors and thoseacross the tracks
them, byway personshim and the is used such andwith and inci-business

by permission grantor successors,dentally by general public andof the histhe
necessaryby general publicuse the as isis no such adverse for the crea-there

public way by prescription.of ation
by adverselyway may general publicAlthough rightsthehave been used to thea

prescriptiveperiod give righttosufficient rise to a. and for a to itsof the owner
uninterrupted, appears wayand if ituse continuous that theuse if the were

wholly manufacturing corporationof a whichwithin land maintained atwas
times,gate closed and and atit a which was locked at the other endend ofone

posts prevented way, publicto which access to thea chain attached noat times
way by prescription acquired.has been

company generalto invited membercannot be have a of therailroadA found
privatecrossing grade wayitspublic use a at over railroad on ato which was

wholly private expense,atland owner and was maintainedwithin of a his if
company plank crossing, graded approachesthe made nodid notthe railroad

there,flagmansign appearnor and it does notit and maintained no thatto
company’s agents general publicany officersor that therailroad knewof the

usingway. general public crossingmember of the so the isthe Aever used
duty greatercompanythe owesto whom no than tomost a bare licenseeat

misconduct toward him.from wanton or wilfulrefrain
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DeCourcy, ofJ. This is an action tort to recover fordamages
thepersonal injuries by plaintiffsustained while driving over the

of defendant in that of theparttracks the town of Thompson
known as Mechanicsville in the State of Connecticut. The place
of thethe accident was within of thepremises French River

upon whichThe road theCompany. plaintiffTextile was driving
ofbuildings companyled into lands and thatthe and was kept

it, by predecessoritin as had been its inrepair by title who origi-
wayit The was laid out ornally bylaid out. never accepted public

authorities.
The first contention of the is that thisplaintiff road had become

bya and thatpublic way prescription, accordingly the provisions
3787)of (§of the General Statutes Connecticut with reference to

bells and whistles atsounding crossings applied.* Under the
evidence,inlaws of that State a periodintroduced of fifteen years’

is innecessaryuse order touninterrupted acquire such ofright way.
1073); in of(Gen. Sts. Conn. and the absence toanything the§

contrary common law of Connecticut isthe presumably the same
ofas that this Commonwealth in requiring adverse,the use to be

and with theinterruption,continued without ofacquiescence the
Haven,York,Bence v. New New Railroad,owner. & Hartford

181 Mass. 221. An examination of the testimony nodiscloses
waysuch Thepublic prescriptive- right. across the tracks was

solely way,a privatecreated as for the convenience of the mill
owner who the toconveyed premises the defendant’s predecessor

title,in and to have been usedappears mostly by employees and†
others athaving factory.business the The use of the crossing
by generalthe beenpublic merelyseems to have incidental to an

owner,ofopen private way byand its topermission according
testimonythe onlyof the- witness whose observation thecovered

of fifteenperiod years.
however, that was some forAssuming, jurythere evidence the

* crossings “any highway” grade.The statutes withrelated to at
language company wayThe of the deed to the railroad as to the† was as

himself,hisreserving assigns,to heirs rightfollows: “The Grantor also and the
expense- passagewayto make and maintain at his and their such under or

necessarymay farming purposesconvenient forsaid Railroad as be or orover
Grantor,factoryfor with of thethe business connected the his heirs or as­

signs, pass-way injureand interruptwhich shall be so constructed as not to or
the business theof said railroad.”
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adverse,use of thepublic waythe was the uncontradictedthat
testimony shows that this use and notinterruptedwas continuous.

road,Mechanicsville end of theUpon bridge,the across the was
times,closeda which was and locked at accessgate preventing

andproperty;the mill at the end a chainThompsonto West was
to wh ch frompostsattached time to time the induring period

access to theprevented way. Clearly the evidence wouldquestion
thatfinding waynot warrant a the over plaintiffwhich the was

way,a andcrossing public statutorywas theconsequently require-
ments as bellssoundingto and whistles at a highway crossing do

Mass,Railroad,not v. Bostonapply. McCreary & Maine 153 300.
Railroad,v. Boston &Sprow Albany 163 Mass. 330. Aikens v.

York, Haven, Railroad,New &New 188 Mass. 547.Hartford
The evidence does not thesupport contention thethat defend­

ant invited the to useplaintiff this crossing. Under the reservation
in its deed the railroad company was bound to leave the crossing

for the convenience ofopen the Textile Company and those
having business with it. Thedealings defendant did not plank

northe itscrossing, grade approaches; maintained gateit no or
or andflagman signs; did no act which could construedbe as an

invitation to theexpress public; and it appeardoes not that it
knew that the crossing was usedbeing by any persons except
those who were entitled to do so of right. anyNor was there
implied representation by the defendant to the that theplaintiff
way was one which bemight used with orsafety, an inducement

enclosed,to use it The wayas such. was laid entirelyout within the
ofpremises it;the Textile Company and bymaintained the

guarded by chains;entrances were gates and the plaintiff knew
that it led directly into the factory yard, and had theseen chain

he road;when entered Thompsonthe everything in indicatedsight
the true character of the way. the plaintiff,When for his own
convenience, undertook to pass through privatethis way as a

cut Mechanicsville,short between Thompson and he was at most
a bare licensee risk;and used the premises at his own and as
there was no evidence that the defendant was ofguilty any wanton

*conduct,or wilful the trial judge rightly directed a verdict in
favor. This conclusion unnecessaryits renders it to consider the

* Holmes, death,The trial exceptionswas before J. After his the were al-
by Hitchcock,lowed J.
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issue of the plaintiff’s due care. Kenny,v. 174 Mass. 311.Moffatt
Bowler Mills,v. 200 Mass. 364. O’Brien v. Union FreightPacific
Railroad, 209 Mass. 449.

Exceptions overruled.
Tebbetts,O. E. thefor plaintiff.
Hall,J. L. for the defendant.

Hennessey Railway Company.John vs. Boston Elevated

1912.20, 21, 1912.MaySuffolk. March

Rugs, J., Morton, Braley, Sheldon, DeCourcy,Present: C. & JJ.

railway.Negligence, highway,In ofuse Street

personal injuries against railway companythe of antrial action for aAt street
by boy injured years age,a who when was less than twelve wasof there evi-

that,tending plaintiff alongwalkingdence to theshow while was a sidewalk of
a street which carson street ran in the same direction as that in which he was
going, placed uponhad to out streethe turn into the to avoid obstructions the

by twenty-fiveasidewalk builder which for one andextended about hundred feet
street,along fences,therethe that were two one at each end of the obstructed

portion street, eighteenof the which left fifteen or inches between them and the
track,railway passingofnearer rail the street that before the fence thefirst

.plaintiff none,cominglooked to see whether a car andwas saw that when
midway companionsabout between the he looked see hisfences to whether who

following they directly him,himwere andwith were him saw that were behind
then, car,gongdidbut that he not look for a car heard or athat he no bell of

bygoing car,wasthat as he around the end of the fence he was asecond struck
fiftyran from hundredwhich two to two hundred and .feet farther itbefore

stopped, approached plaintiffand that thewas motorman’s view as he the was
Held, questions plaintiff’sthat the ofunobstructed. of the due care and the

negligence jury.of the motorman were for the

Morton, J. case comes byThis here on defend­exceptions the
*to the refusal of the trial rulejudgeant to that there was no evi­

plaintiffthat the was in the of care or thedence exercise due that
was thinknegligent. pre­defendant We that the thusquestions

both rightlywere submitted to the jury.sented
1. the happened plaintiffAt the time when accident the was

sidewalk of theyears age.eleven and twelve of Thebetween
for onealong which he was obstructed aboutpassingwasstreet

At eachtwenty-five by buildingfeet operations.andhundred
* White, J.


