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found to be reasonablebeenof Ms counsel haveandguardian
means ofnot the theWe have revisingallowed.and properly

master.of theconclusions
and in a newdelay inventoryfilingThe neglectguardian’s

account, and his theconcealment of amountMsinand rendering
thereon,the of taxes haveto avoidestate paymentof his ward’s

to her estate. were intended forin loss Theynot resulted any
it tobenefit, of taxes which havethe oughtto avoid paymentits

he owed toa of the wMchbreachHis conduct was dutypaid.
condemned; it did notto be butand such isasthe public,

furnishes reason forand noestate,to' theMs relationsaffect
has for otherhe earnedMm the whichcompensationdenying

case, hadIf, beenas have been the any penaltyservices. might
need notto the we nowtMs breach of public,incurred for duty

been madesuch a would have finallyon whom penaltyconsider
the conduct ofit us now to animadvert uponNor is forrest.to

thisas that is disclosed record.bycounselthe respondent’s
final in this andcourt,find no error in the decree enteredWe

affirmed.it must be
So ordered.

CompanyEngland vs. York CentralNew Box New
Company.Railroadand Hudson River

October 2, 1911. 3, 1912.JanuaryWorcester.

Braley, Sheldon, & DeCourcy,J., Hammond,Rugg, JJ.Present: C.

Statute, Insurance.Railroad, Liability Subrogation.for fire. Construction.

corporation damage propertyliability for to due toThe law of a railroadcommon
enginesits insparks negligently escape from locomotive while useallowed to

1840, 85, remedy given byby thatupon c. the broaderits road was abolished St.
injuriesre-enacting provisions,statute, by succeeding its for tostatutesand the

engines beingproperty by bycommunicated locomotive exclusive.fire
1895, 293, paid propertycompanies, which have losses onBy c. insurance causedSt.

engines corporation,by by of a railroadcommunicated the locomotive havefires
againstright subrogation remedy corpo-of the insured the railroadno of to the

liabilitycreating corporationa railroad forration the of suchunder the statute
fires.

Tort, in of the for the benefit ofthe name plaintiffbrought
anto enforce common lawcertain insurance allegedcompanies,

30210.VOL.
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to forof the the amountthe defendant plaintiff paidliability by
ofthe reason a fireplaintiffsuch to by tocompanies alleged

construction,thehave been caused maintenanceby negligent
theand use of defendant.locomotive Writ datedengines by

11,1910.August
contained, others,The declaration alle-theamong following

further“And the that it said de-wasplaintiff saysgations:
fendant’s to so its road and itsoperateduty engines running

that not there-thereon fire shall and be communicatedescape
from, March,said 1910,that on twelfth defendantbut ofday

and used and locomotivenegligentlycarelessly employed engines
that were and con-and other machinery improperly negligently

and so and usedstructed or maintained carelessly negligently
cinders, and burn-fire,that a ofquantitythe same great sparks

therefrom; suchthrown and reason ofmatter were by negli-ing
defendant,on the of the theand carelessness plaintiffpartgence

care,of due communicated toin the fire was theexercisebeing
weeds, hadmaterial the defendantother which negli-orgrass,

its location and which escap-to accumulatesuffered upongently
said to thelocation was communicated pinefrom defendant’sing

land owned theand stacked said so byuponso piledboards
burned,thereto as and andaforesaid injuredadjacentplaintiff

thereof.”a partdamaged
demurrerdemurred, as causes of theThe defendant assigning

following:
“ a of actionnot state causeThat does1. the said declaration

inrules contained chapterin with theaccordancesubstantially
ofof the Laws Massachusetts.173 Revised

“ II, 463 of Acts of 1906Part the247,2. That chaptersection
for orpersons corpora-the and exclusive remedysoleprovides
have been byor other property injuredtions whose buildings

cor-of a railroadthe locomotive enginesfire communicated by
or street company.railwayporation

“ 247, II, 463 the Acts ofThat Part of3. section chapter
or whose build-for corporationsa persons1906 provides remedy

fire communicatedother have been byor injuredpropertyings
or rail-streetof a railroad corporationthe locomotive enginesby

aof and completeinisremedy abrogationwhichcompany,way
uponat common law basedof actionforsubstitution any right
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orsuch railroad streetcorporation railwaythe ofnegligence
in the premises.”company

J., whoFessenden,demurrer byThe case was heard theupon
demurrer, from the defend-an the whichmade order overruling

the theand of parties,ant thereupon, by agreementappealed;
to be determinedof that the matter oughtopinionjudge, being

inwere had thethis before further Superiorcourt proceedingsby
raisedCourt, of lawfor that the questions byreported purpose

found in the of theIf no error judge,the was rulingappeal.
merits;the if thefor a trialcase was to stand upon rulingthe

sustained, finalbeenshould haveand the demurrerwas wrong
for the defendant.to be enteredwasjudgment

Jr.,Stewart, with theH. forFernald,R. him,)(G.A.
defendant.

Stiles, for theJ. A. Anderson him,) plaintiff.S. with(C.
an action at common law forJ. This isHammond, brought

to enable to re-insurance themthe of certain companiesbenefit
thethem to plaintiffamount of insurance by uponthe paidcover

been fire communicatedlumber to have destroyed byits alleged
defendant’sto from theallowed escapesparks negligentlyby

aus made thebyThe case is before upon reportlocomotive.
demurrer; and the is whetherquestionthewho overruledjudge

ofa cause action.the declaration sets out valid
the a rail­statuteenactment of upon subjectBefore the any

for toanswerable at common lawwas damagesroad corporation
itsto fromallowed escapedue to sparks negligentlyproperty

of actionits road. The thein use gistlocomotives while upon
wasand the burden of uponnegligencewas provingnegligence

Haven,York,New Newv.the Wallaceplaintiff. Hartford&
16, But from the natureand cases cited.Railroad, 208 Mass.

;this burdento sustainit difficult for theof was plaintiffthings
in Common­of railroads thisestablishmentand soon after the

this began.on subjectwealth generallegislation
was1837, that when226, 9) any injurySt. c. provided (§

afire communicated byof any person bydone to any property
shouldthe corporationrailroad corporation,locomotive of any

it show that itunless shouldinheld damagesbe responsible
furtherand providedandused all due caution diligence;had

insurableanshould haverailroad corporationthat10) any(§
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in such and insuranceinterest “procureany property might
inthereon its own name and behalf.” This statute simply
the the ofburden of upon negligence.proof questionchanged

of of thein affected the TheIt no way liability. gistground
remained asstill was the ofaction ground liabilitynegligence,

atbefore, as an action com-and the sole beforewas byremedy
no new Itlaw. The statute simplymon remedy. changedgave

a common law.burden of in under thethe proof proceeding
1840, asThe first section reads follows:Next came St. 85.c.

“ or other ofis done to a property,When injuryany building
aor fire communicated locomotivecorporation, byperson byany

the railroadrailroad said corporationof any corporation,engine
to orheld in the corpora-shall be responsible, damages, person

railroad anand shall have in-corporationtion so anyinjured;
in for which it be sointerest the maysurable heldproperty

route,in its and in-procuredamages, along mayresponsible
in Theits behalf.” second sectionsurance thereon own repealed

1837, With the of aexception9 of St. c. 226. as toprovision§
and railroadinsurance the cor-companiesrelation betweenthe

293, law established1895,in the as thus hasSt. c.poration
1874,St.Gen. 63,Sts. c. 101.withoutcontinued any change. §

112, in214.372, It be noted pass-c. 106. Sts. c. mayPub.§ §
tohas been extended streetthat the same liability railwaying

1864, 229, 34;c.locomotive Sts.using engines.companies §
381, 45.1871, c. §

? It has been1840,the 85 con­was effect of this St. c.What
allIt totimes this is prop­sidered court. applicablemany by

erty, personal, (Lyman Railroad,real or v. Boston &Worcester
288, Railroad, Allen, 87,)4 Cush. Ross v. Boston &Worcester 6

the fromsparkfire communicatedthe bywhether be'directly
locomotive, naturaltheor extensionby throughthe indirectly

is notThe restrictedof a fire. liabilitymeans suchand ordinary
track,railroad butto theto adjacentlying immediatelyproperty

a andof a of mile more.even quarterthe distanceextend tomay
Perley Railroad,v. Eastern 98 Mass. 414. Safford v. Boston &

in583. is no the103 ThereRailroad, changeMaine Mass.
and even thein rule ofor the damages;ofmethod procedure

asremains before.the insuranceof of companysubrogationright
99. As betweenRailroad, 13 thert v. Met.Ha­ Western
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and the rail­handon the oneand the insuranceowner company
remainedstillother,road on the the liabilitycorporation primary

arearticles placedthe latter. While not whereupon applicable
a contractunderin the of the railroad corporationpossession

re­of bothand liabilities partiesthewhich coversfully rights
warehousemanthem, carrier orin of aas the case commongarding

(Bassett Railroad, still145 Mass. 129),Connecticut Riverv.
a andin not such contractthere isconceivable case whereevery

it seem to be ap­the existed wouldwhere common law liability
noticethe to anywas it for owner giveNorplicable. necessary

to thisor a statutorytake as preliminary requisiteany steps
in the ofreduction amountof action. Nor therewasright any

in pro­and the cases wherestatute, applicable, fullydamages;
tected theretofore atthe insured as to theparty existingrights
common law.

lia-It made and in the ofbut one that was groundchange,
in from thatThat consisted the eliminationbility. change only

element, Before the statuteof oneground namely, negligence.
element,an sine non ofwhich was essential thenegligence, qua

shown; after the statute nomust beliability, longernegligence
not a of an additional forbecame material. This is case remedy

the ofsame cause of action the same butupon ground liability,
a in fea-the of While thechange physicialground liability.

oftures the the communication of fire from theliability, namely,
locomotive, same,are the the of isliability changed.ground

remains,There not two different on either of which thegrounds
but one more favorableinjured may proceed, only groundparty

to one and less the other than thatfavorable to theretoforeparty
nevertheless, then,as one Thenowexisting, yet only ground.

unit is a unit. The old hasbut it is still toyieldedchanged,
the new.

In cases where the action was there wasapplicablestatutory
no further thinkneed of the common law action. We for these
reasons that the intended to determine andstatute was clearly

inthe and of the a matter whichliabilitiesfinally partiesrights
reason of did not seemthe of railroads toby rapid development

be for the common law. See Lyons v.adequately provided by
551; York,Lowell 181 Mass. NewRailroad, Wallace v.Boston &

Haven, Railroad,New & Hartford 208 Mass. 16. It must be
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the of thethat since statute the ac-held therefore passage only
the onethe is which is foundedtion for injured partyremaining

andas which is thereinthe thereby changed pro-upon liability
Mills,Mechanics’in v. 150 Mass.Ryallsvided. We see nothing

is inconsistent190, which with the con-cited the plaintiff,by
reached in this case.clusion which we have

has been called the to case ofOur attention theplaintiffby
Railroad, Maine, 195,99 aCentral wherein stat-v. MaineDyer

now under discussion wasute similar to the one considered by
different conclusion reached. Their statutethat court and a

thatbeen court as sodoes not seem to have byregarded general
application (see Chapmanin its as is ours v. Atlantic &St. Law-

Maine, 92, BrunswickRailroad, and v. NewLowney37rence
be,Maine, in farbut, that so asmayhowever78Railway, 479),

the conclusion we weis with have reachedthat case inconsistent
cannot follow it.

the sets out a caseThere is no that declaration covereddoubt
statute, to communi­firebythe namely, propertyby damage

itcontends that isa Thecated locomotive engine. plaintiffby
law, it is. Such an actionand sucha declaration at common

however,if, all the asEvencannot be allegationsmaintained.
theand declarationas bebe surplusageto regardednegligence

statute,under the it can­actionas anconsidered simply stating
the toThe of insurance companiesnot rightbe maintained.

under statute was taken St.away byin a suit thesubrogation
Railroad, 181 Mass.1895, v. Boston LowellSeec. Lyons293. &

the551, this matter. Whichever wayfor a discussion upon
taken, out cause of action.it does not set anydeclaration be

order isof thethe reportto the termsAccording
theJudgment for defendant.


