
SUPPLEMENT.

Opinion theof Justices to the Senate.

that,statute, providing damages personalA injuryin an action to recover for
by employee employment,sustained an in ofthe course his or for death result-

ing personal injury sustained, employeefrom so it shall not a that thebe defense
negligent, guilty misconduct,was if ofnot serious and wilful or that the in-

jury by negligence employee, guiltywas caused the of a fellow not of serious
misconduct, employeeand wilful or that hadthe assumed the risk of such an

injury, express provision apply injurieswith an that the act shall not to sus-
effect, rights byittained before takes violates no secured the Constitution of
bythis Commonwealth or the Constitution of the United States.

that,providing damages personalIn a statute in an injuryaction to recover- for
by employee employment,sustained an in resultingthe course of his or for death

personal sustained,injuryfrom employeeso it shall not be a defense that the
negligent injury bywas or that the was negligencecaused the of a fellow em-

ployee employee injury,or that hadthe assumed the risk of such an there is
nothing provision provisions alreadyunconstitutional in a that the mentioned

applyshall not to domestic and farmservants laborers.
providing systemIn a compensation personalstatute a injuriesof for byreceived

employees employment nothingin the ofcourse their there is unconstitutional
provision employeein a that an aof subscriber shall be toheld have waived his

right of damages personal injuriesaction at common law to recover for if he shall
given employer writingnot right.have his innotice that he claimed such

statute, provides throughA instrumentalitywhich corporationthe aof established
by subscription employersthe act and system compensationthe of thereto a of

employees personal injuriesto byfor received them in the course of their em-
ployment and not part,to serious anddue wilful misconduct on their and which

nothing compelling employercontains an to a compellingbecome subscriber or
employee rightan to his acceptwaive of action at common law and com-the

pensation provided act,for him in the is not in ofviolation the ofConstitution
this Commonwealth or of the Fourteenth Amendment of the Constitution of the
United States.

providingIn a system compensation personalstatute a of injuries byfor received
employees employmentin power Leg--the course of their it is within the of the

provide agreement byislature to employee rightsthat no an to waive his to
compensation act shall be valid.under the

statute, throughprovidesIn a instrumentality corporationwhich the of a created
by subscription employersact and systemthe the of compensationthereto a of

injuriesemployees personal" byto for received them in the course of their em-
ployment and tonot due serious and wilful part,misconduct on their there is
nothing provisionin anunconstitutional additional any liabilitythat insurance
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thedo in this shall have samecompany to business Commonwealthauthorized
liability paycorporation by to insure tocreated the act the com-right as thethe

act, liabilitypolicy companyin of suchpensation provided for the that a holder
meaningapplicableregarded far as withinas a subscriber so the of theshall be

company payment compensationact, any insures such ofand such itthat when
regulations obligations imposed upon corpo-subject all the and theshall be to

by act.ration created the

orders were19,1911,18 and the passedOn following byJuly
the last named transmitted to thethe and on weredaySenate

24, 1911,Judicial Onof the Court. theJulyJustices Supreme
answer isJustices returned the which subjoined.

18,Senate, 1911.July
the aWhereas, is Senate bill entitledThere now before

to for in-employeesto personal“An Act paymentsrelative
their and tocourse of thein the employmentreceivedjuries

2154;House Document No.such injuries,” beingofprevention
and

has been inWhereas, ever enactedNo similar legislation
Commonwealth; andthis

for a was enacted in theWhereas, An act similar purpose
inand has decided to be violationYork,of been ofNewState

Yorkof New and of theof the State Fourteenththe Constitution
States;the andof UnitedAmendment to the Constitution

no onWhereas, to be precedentThere saidappears bearing
States;in in the Unitedothersubject jurisdictions

Ordered, ofBe it That the the Justices ofopinion the Su-
be on theJudicial Court required importantpreme following

law:ofquestions
bill, 2154, inFirst. Is the said House Document No. con-

with the the Constitution theof of Common-provisionsformity
of Massachusetts which shallwealth that notrequires property

due ?taken from a citizen without of lawbe process
inthe bill withSecond. Is the fourteenthconformity amend-

?to the Constitutionment Federal

.Senate, 19,1911.July
Ordered, the of theThat in to Justices Supremesubmitting

order the Senate re-adopteda of the byJudicial copyCourt
Justices as to theof the constitution-the saidopinionquiring
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of the BillHouse to toality relative forpayments employees
in the ofreceived course their andpersonal injuries employment

the of suchto the clerk beprevention directed to for-injuries,
to the Justices award of the amendment of the said billcopy

Senate; that,the inandadopted their theby rendering opinion,
Justices be directed also to take into theaccount effect of the
said amendment on the bill.

The amendment the inSenate was the insertionadopted by
Part V. after 2 of the new section:following§

“ 3.Section insurance authorizedAny toliability company
same,do business within this Commonwealth shall have the

as the association to insure the to the com-right liability pay
act,for this and a holder of suchpensation provided by policy

shall be as a subscriber so farliability company asregarded ap-
act,within the of andplicable this when suchmeaning any

insures such of itcompany payment shall be sub-compensation
allto the andject regulations theobligations imposed upon

association.”
2154,bill No. as amended the insertion of theby sec-[House

enacted,tion printed above was without inpractically change,
751,St. 1911, c. which was onapproved July 28,1911.]

To the Honorable Senate of the Commonwealth of Massa-
:chusetts

We have thereceived of which a with thequestions, copy,
act referred Senate,to therein and the amendment theadopted by

annexed,is hereto and after to them such considerationgiving
as we have been able to in the time at our we re-give disposal,

answer them as :followsspectfully
The submitted to usquestions are and theimportant, prov

act ainvolves radicalposed in thedeparture manner of dealing
orwith actions claims for for receiveddamages personal injuries
in the course of theiremployees from that whichby employment

has in Commonwealth;heretofore thisprevailed but we think
that would be an extended discussion and wenothing gained by
therefore content ourselves with the conclusionsbrieflystating

whichto we have come and our reasons therefor.
“The first section of the act 1) In anI. thatprovides(Part §

action to forrecover personal sustained andamages injury by
VOL. 209. 39
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in the course of hisemployee or for deathemployment, resulting
sustained,from so it shallpersonal injury not be a defense:

That the was1. employee negligent;
That2. the was caused theinjury of a fellowby negligence

employee;
That3. the had assumedemployee the risk of the injury.”

This section deals with actions at common law. We construe
1 2 inclauses and their reference to as con­negligence meaning

or ontributory the of a fellownegligence servantnegligence part
which falls short of the serious and wilful misconduct which

2,under Part II. will an of thedeprive toemployee right§
So construed we thinkcompensation. that the section is consti­

tutional. We neither nor intimateexpress whetherany opinion
it would be unconstitutional if otherwise construed. The rules
of law to andrelating contributory of thenegligence assumption
risk and the effect of a fellownegligence by servant were es­

courts, Constitution,tablished the not the andby by the Legis­
lature them or do with themmay change asaway altogether

todefenses it has some extent in the(as employers’ liability act)
as in its inwisdom the exercise of entrusted to itpowers theby

“Constitution it deems will be best for andthe welfare ofgood
1,1,this Commonwealth.” Const. Mass. c. art. 4. See Missouri§

205;Pa­ v. 127 U. S. Minnesota IronRailway Mackey,cific
Kline,Co. 199 U. S. Thev. 593. act itthatexpressly provides

If,shall not to itsustained before takes effect.apply injuries
therefore, a of action which has accrued underright existing

for interest,laws constitutes a orvestedpersonal injuries right
inthere is the section which with suchinterferesnothing right

Theor effect of the section is not to authorize theinterest.
without law,of due of as the Court ofpropertytaking process

of New York held the case withwas the statute referredAppeals
in the to the submitted to us and whichto preamble questions

declared that toin thereof was court be uncon­byconsequence
201Railroad,v. South N. Y.stitutional. Ives 271.Buffalo

andthe section as we do as we think it should beConstruing
construed, it to us is in itseems that there which violatesnothing

State or Federal Wesecured Constitutions.any by'therights
in as in Part I.is doneunconstitutional providing,see nothing

1of shall not to2, the domestic servantsthat provisions apply§§
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laborers; 5,in asnor is inproviding,and farm done Part I. §
shall be deemed to havethat histhe waived ofemployee right

if nothe shallat law have notice to hisaction common given
The effect ofas therein the re-provided. provisionsemployer

at theleave it whether heemployee’s optionferred to is to will
of action athis commonor will not waive law. See Fosterright

Morse, 354.132 Mass.v.
act deals aThe rest the with forof schememainly providing,

athe ofinstrumentality established for thatcorporationthrough
Massachusettsentitled the Insurance Asso-purpose Employees

thereto,ciation, and the ofsubscription foremployers compen-
forsation to received inemployees personal injuries themby

the course of their and not due to serious and wilfulemployment,
on their ismisconduct There inpart. the act whichnothing

an to a association,becomecompels subscriber toemployer the
anor which tocompels waive his actionemployee of atright

common law and theaccept for in thecompensation provided
act. In actthis the differs so far asrespect thewholly employer
is fromconcerned the New York statute above referred to. By

to the anassociationsubscribing toemployer voluntarily agrees
be the ofbound the act.by provisions The same is true of an

who does not choose to stand hisemployee common lawupon
An who doesemployer not subscribe to the associationrights.

will no have the in an action hislonger right by employee against
him at common law to set theup defense of contributory negli-

risk,or of the or togence assumption that theshow wasinjury
caused the aofby fellow In the case of annegligence servant.

who does not theemployee foraccept compensation provided by
the act and whose ahas becomeemployer subscriber to the asso-

maintained,ciation, an action no can be forlonger death under
the act. Butliabilityemployers’ these considerations do not
constitute or alegal compulsion of fundamentaldeprivation

We do not deem it to takerights. and considernecessary up
in detail the numerous provisions which the toby compen-right

and amountsation the thereof and the entitled theretopersons
and the course of to beprocedure followed and matters relating

however,thereto are to be settled and determined. assume,We
the of 4 and ofthat 7 Part III. the act ismeaning of proposed§§

that the or decision is toapproved agreement therein mentioned
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court,in and not by processbe proceedingsenforced by proper
BoardAccident itself.Industrialthe Takingto be issued by

act,of thecharacter proposedinto the non-compulsoryaccount
“inthese which is notin of provisionsanywe see nothing

” Amendment theFourteenth of Federalthewithconformity
ourany of ownprovisionwhich uponorConstitution, infringes

“of without dueto the taking propertyinConstitution regard
of the toIt within the power Legislatureisof law.”process
to hisan waive toemployee rightsthat no byprovide agreement

shall valid. See Missourithe act beundercompensation Pacific
205; Kline,Minnesota Co. v.127 U. S. Ironv.Railway Mackey,

199 U. 593.S.
toit is be observed that no liabil-In to amendmenttheregard
insure, and that if itis to choosesinsuranceity company obliged

in that itis unconstitutional requiringto do so there nothing
the of theprovisionsand the holder shall be bypolicy governed

act so far as applicable.
in of thatIt the interestsshould be noted perhaps accuracy

which inin our Constitution termsis no requiresthere phrase
a citizenshall not be taken from without duethat “property

” words, which weThe take from thequotedof law.process
us, a of whatto are is con-first submitted paraphrasequestion

Constitution, are notbut the of thetained in the language
itself.Constitution

us,to the submitted toconfined ourselves questionsWe have
in the affirmative.and answer both of themwe

theto their absence from the ChiefCommonwealth,Owing
Mr. taken no inJustice and Justice have the con-partLoring

of thesideration questions.
James M. Morton.

W.John Hammond.
Henry Braley.K.
Henry N. Sheldon.

Rugg.Arthur Prentice


